
DELHI UNIVERSITY 
LIBRARY 


DELHI UNIVERSITY LIBRARY 
Cl No. ' y 7 '■* 

(/ ^ , Date of release for loan 



Tbiabook ahonld be returned on or |>efore the date last stamped 
below. An overdue obarge of one anna will be charged for each day 
I tfae l^ook is ke^t overtime. ' 




DIGEST 


OF 

INTERNATIONAL LAW 

BY 

GREEN HAYWOOD HACKWORTH 

Legal Adviser of the Department of State 

Volume IV 
Chapters XH-XV 



\linTED STATES 


GOVERNMENT FEINTING OFFICE 
WASHINGTON : 1942 


DEPARTMENT OF STATE 
PCBUCATION 1756 

For sale by the 
Superintendent of DiKniments 
Goremment Printing QfiBce 
'Washington, D. C. 




CONTENTS 

Chasteh XII 

Extradition : P>Ko 

In General (§304) 1 

Extradition a National Act (§305) 2 

Extradition Without Treaty 11 

Obligation (§306) il 

Legal Power (§307) 12 

Extraterritorial Countries (§308) 16 

Occupied Territory (§309) 19 

Leased Territory (§310) 22 

Deportation (§311) 30 

Treaty Provisions 33 

Operation and Effect (§312) . 33 

Construction (§313) 38 

Extraditable Offenses 41 

In General (§314) ; . 41 

Act Charged a Crime in Both Countries (§315) 42 

Political Offenses (§316) 45 

Escape Following Conviction (§317) '52 

Nationals . . . 55 

Nationals of Asylum State (§318) _ 55. 

Nationals of a Third State (§319) 65 

Jurisdiction (§320) 69 

Accusation or Warrant of Arrest (§321) 76 

Procedure 77 

Requisitions (§322) 77 

Magistrates (§323) 92" 

Preliminary Mandate (§324) '93 

Complaint (§325) 96 

Provisional Arrest and Detention (§326) 103 

Hearing (§327) 115 

Evidence 130 

Documentary Proof (§328) 130 

Certification and Authentication (§329) 142 

Evidence in Defense (§330) 150 

Weight and Effect of Evidence (§331) 156 

Rearrest (§332) - 16'3 

Bail (§333) 166 

Review (§334) ■ . . . ' 171 

Habeas Corpus (§335) 174 

Escape Following Arrest- (§336) 182 

Legal Assistance (§337^ 184 

Surrender 186 

An Executive Function (§338) 186 

Obstacles to Surrender (§339) 194 

Articles in the Possession of the Accused (§340) *204 

. I - ... Ill 



rv 


CONTENTS 


Extradition — Continued. 

Surrender — Continued. Pa*e 

Removal of Accused From the Country ($341) 207 

Recall of Warrant ($342) ' . . 215 

Transit ($343) _ 216 

Prosecution in Lieu of Surrender ($344) 221 

Irregular Recovery of Fugitive ($345) 224 

Expense ($346) 228 

Trial of Accused (§347) 232 

CivU Suita (§348) 239 

Chapter XIII 

International Communications: 

Electrical Communications 243 

Submarine Telegraph Cables 243 

Protection ($349) 243 

Landing Licenses ($350) 247 

Cable Concessions Abroad ($351) 256 

Cables in Time of Wax ($352) 266 

Radio ($353) 274 

Regulation of Use 297 

Secrecy (§354) 297 

Rates ($355) 298 

Routing of Messages ($356) 299 

Oides (§357) 300 

Censorship and Control ($358) 301 

Postal Communications 323 

International Organization ($359) 323 

Postal Conventions ($360) 329 

General Postal Relations ($361) 331 

Maritime Navigation ($362) 337 

Inland Transportation ($363) 344 

Freedom of Transit ($364) 353 

Aviation 357 

Sovereignty Over Air-Space ($365) 857 

Public Air Law ( $366) 359 

Private Air Law (§367) • . . . 369 

Bilateral .Agreements ($368) ' •. . . . 383 

Laws and Regulations of the United States ($369) 387 

Chapter XIV 

Intercourse of States: 

Diplomatic Missions 393 

Ambassadors and Ministem ($370) 393 

Charges d’ Affaires ($371) i' - . ; . . . 398 

Counselors and Secretaries ($372) 400 

Attach4s ($373) 401 

Commissioners ($374) 409 

Special Envoys ($375) 412 

Agents ($376) 415 

Representatives of Unrecognized and Fallen Governments (§377) . . 415 

Members of International Bodies (§378) 419 





CONTENTS 


V 


Intercourse of States — Continued. 

Diplomatic Missions — Continued. fagc 

Union of Consular and Diplomatic Functions (§379) 423 

Diplomatic List (§380) 429 

Beginning and End of Mission 434 

Appointments (§381) 434- 

Credentials and Reception 439 

Letters of Credence (§382) 439 

Presentation of Letters of Credence (§383) 442 

Letters of Recall (§384) 444 

Acceptability of Ambassador or Minister (§385) 446 

Nationality as Obstacle to Reception (§386) 452 

End of Mission ( §387) 454 

Rights and Duties of Diplomatic Representatives 459 

Transit (§388) 459 

Residence at Capital (§389) 466 

Instructions (§390) 467 

Support of Private Interests (§391) 468 

Notarial Powers (§392) 469 

Non-interference in Politics (§393) 472 

Speeches (§394) 474 

Presents (§395) 475 

Good Offices in Time of Peace (§396) 486 

Good Offices in Behalf of Belligerents (§397) 498 

Right to Protection of Person (§398) 507 

Right to Protection of Property ( §399) 5H 

Diplomatic Immunities 613 

Exemption From Judicial Process 513 

In General (§400) 613 

Criminal Process (§401) 515 

Civil Process (§402) 533 

Giving of Testimony (§403) 651 

Personal Property (§404) 555 

Premises (§405) • 562 

Taxation 566 

Income Taxes (§406) 566 

Excise Taxes (§407) 570 

Taxes on Real Property (§408) 676 

Taxes on Personal Property (§409) . 582 

Customs (§410) 586 

Other Taxes (§411) 593 

Miscellaneous Cases (§412) 596 

Official Communication 604 

Department of State as Official Channel (§413) 604 

Diplomatic Correspondence (§414) 611 

Pouches (§415) 619 

Couriers (§416) 621 

Franking Privilege (§417) 623 

Correspondence in Time of War (§418) 624 

Ceremonial 632 

Rules of Precedence (§419) 632 

Social Intercourse (§420) 639 

Executive Control of Foreign Relations (§421) 642 

Use of Official Documents (§422) , _ 652^ 

•1 



CONTENTS 


Chaptbb XV 

Consuls: 

Appointment and Classification (§423) 656 

Recognition of Consuls 666 

Granting of Recognition (§424) 666 

Effect of Exequatur (§425) 671 

Revocation of Exequatur (§426) * 673 

Unrecognized Governments (§427) 684 

Privileges and Immunities 699 

Under International Law (§428) 699 

Under Treaties (§429) 701 

In Near Eastern Countries (§430) 706 

Protection Due Consular Officers (§431) 708 

Protection of Office and Dwelling (§432) 716 

Protection of Archives (§433) 722 

Amenability to LocalJurisdiction 726 

Civil Process (§434) 726 

Criminal Process (§435) 736 

Jurisdiction of Courts in United States (§436) 746 

Giving of Testimony (§437) 753 

Taxation (§438) 774 

Powers and Duties 806 

Scope and Limitation (§439) 806 

Correspondence (§440) 815 

Protection of Interests of Fellow Nationals (§441) 824 

Notarial Services (§442) 838 

Administration of Estates (§443) 855 

Abstention From Politics (§444) 873 

Duties With Respect to Seamen 876 

Jurisdiction (§445) . 876 

Who Are American Seamen (§446) 883 

Shipment (§447) 885 

Discharge (§448) ^86 

Offenses (§449) 903 

Relief 912 

In General 912 

Nature of Relief (§450) 912 

Seamen Entitled to Relief (§451) 913 

Wages and Relief (§452) 917 

Relinquishment of ReUef (§453) 917 

Prerequisite Action by Consul (§454) 921 

Primary Duty of Vessel (§455) 923 

Transportation (§456) 928 

Problems Peculiar to Various Classes of Seamen 931 

Destitute Seamen (§457) 931 

111 or Injured Seamen (§458) 935 

Shipwrecked Seamen (§459) • 946 

Fees (§460) 947 



CHAPTER XII 


EXTRADITION 
IN GENERAL 

§304 

Extradition is that process by which fugitives from the justice of 
one state who seek asylum in another state are delivered up by the 
latter to the former. It applies to fugitives who have committed 
offenses and have escaped prior to trial as well as to those who have 
been tried and convicted and have escaped from custody. It has been 
defined by the Supreme Court of the United States as “the surrender 
by one nation to another of an individual accused or convicted of an 
offence outside of its own territory, and within the territorial juris- 
diction of the other, which, being competent to try and to punish 
him, demands the surrender”. Terlinden v. Ames, 184 U.S. 270, 
289 (1902). 

Extradition must not be confused, so far as the law of the 
United States is concerned, with interstate rendition under article 
IV, section 2, of the Constitution, which provides : 

A Person charged in any State with Treason, Felony, or other 
Crime, who shall flee from Justice, and be found in another 
State, shall on Demand of the executive Authority of the State 
from which he fled, be delivered up, to be removed to the State 
having Jurisdiction of the Crime. 

Extradition by the United States to foreign countries is exclu- 
sively a prerogative of the Federal Government, but the exercise 
thereof is dependent entirely upon treaty or legislative provision as 
“the Constitution creates no executive prerogative to dispose of the 
liberty of the individual”, and it “is not enough that statute or 
treaty does not deny the power to sui’render”. Valentine, Police 
Com/missioner of New York City, et al. v. United States ex rel. B, 
Coles NeideoJeer, 299 U.S. 5, 9 (1936). The United States has pro- 
vided for extradition both by treaty and by legislative provisions. 
Section 5270 of the Revised Statutes contains specific provisions with 
respect to the apprehension, surrender, etc., of persons who have 
committed, within the jurisdiction of any foreign government, 
crimes which are made extraditable by treaty or convention between 
that government and the United States, 
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International law recognizes no right to extradition apart from 
treaty. Factor v. Lcncberiheimer, U.S. Marshal^ 290 U.S. 276, 287 
(1933). Yet, all states must be presumed to be interested in the 
administration of justice. They are interested in obtaining the 
return of fugitives from their own jurisdictions and, generally speak- 
ing, can hardly be said to have an interest in keeping within their 
jurisdictions fugitives from the justice of other states. Treaties, how- 
ever, generally except from their operation political offenses and 
contain special provisions concerning the extradition of nationals of 
the contracting parties. 

A state usually will decline to extradite pursuant to the provisions 
of a treaty containing a list of extraditable offenses unless the of- 
fense charged is enumerated in the list. 


EXTRADITION A NATIONAL ACT 

§305 

In the case of Valentine, Felice Commissioner of New York City, 
et al. V. United States ex rel. B. Coles Neidecker, the Supreme Court 
of the United States stated: 

It cannot be doubted that the power to provide for extradition 
is a national power; it pertains to the national government and 
not to the States. United States v. Rauscher, 119 U.S. 407, 412- 
414. But, albeit a national power, it is not confided to the Exec- 
utive in the absence of treaty or legislative provision. 

299 US. 5. 8 (1936). 

Extradition proceedings must be prosecuted by the foreign 
government in the public interest, and may not be used by a 
private party for private vengeance or personal purposes. 

Fres%dent of the United States ex rel. Capiito v. Kelly, United States 
Uarshal, et al., 92 P. (2d) 603, 605 (CCA 2(1, 1937). 

The American Charge d’Affaires ad interim at Buenos Aires tele- 
graphed to the Secretary of State on January 22, 1908 stating that 
the Governor General of the Philippine Islands had requested of the 
Argentine Government the provisional arrest of Ross W. Douglass, 
charged with the crimes of embezzlement and forgery, but that the 
Argentine Government refused to act without the request of the 
Department of State. At the instance of the Governor General the 
Department instructed the Charge d’Affaires to present such a 
request. 

The Charg(S d’Affaires ad interim (Wilson) to the Secretary of State 
(Root), telegram of Jan, 22, 1908, and Mr. Root to Mr. Wilson, telegram of 
Jan. 23, 1908, MS Department of State, file 6830/6 
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Candido Aguilar telegraphed, on May 14, 1921, to the Department 
of State, stating that he and Antonio Eomero had been arrested in 
Marathon, Texas, at the request of Mexican authorities and that they 
had been notified that they would be turned over on that day to 
those authorities, against which action they protested. The Secre- 
tary of State telegraphed to the Governor of Texas, stating: 

This Government is not now conducting extradition proceedings 
with Mexico so that the arrests can evidently serve no purpose 
at this time. You are doubtless aware of the fact that in any 
event the Federal Government only has the legal authority to 
surrender fugitives from Mexico to that country. 

Department would appreciate your taking prompt action to 
prevent possible embarrassing mistake by local authorities. 

Candido Aguilar to the Under Secretary of State (Fletcher), May 14 , 
1921, and Secretary Hughes to Governor Neff, May 14, 1921, MS. Department 
of State, file 211.12Ag9/-. 

The Ambassador of France in Washington, in a note dated January 
11, 1907, informed the Secretary of Slate that the police inspector of 
New York had applied to the prosecuting attorney’s office at Mont- 
belliard, France, for the arrest of Gabriel Hilt and Louise Louys. 
It was added that the French authorities were quite willing to effect 
the arrest but that in order to do so they must have a regular com- 
plaint lodged by the Federal Government. A copy of the Ambassa- 
dor’s note was transmitted to the Governor of New York. 

Ambassador Jusserand to Secretary Root, Jan. 11, 1907, and Acting Secre- 
tary Bacon to Governor Hughes, Jan. 12, 1907, MS. Department of State, 
file 3773. 

The American Ambassador at London reported to the Depart- 
ment of State on October 17, 1907 that London police received from 
time to time from various police officials throughout the United 
States circulars and other communications concerning the extradi- 
tion of alleged criminals for whose arrest rewards were offered. It 
was added that such communications caused embarrassment and 
delay as the authorities in London were obliged to refer them either 
to the American Consul General or to the Ambassador in order to 
ascertain the wishes of the governors of the several' States. The 
police authorities in London requested that the American police 
authorities be instructed to add to their circulars the words that “on 
arrest extradition will at once be applied for by the United States 
Government”. The Department referred the matter to the president 
of the National Police Association and stated that — 

the Department . . . fails to see how the local police authori- 
ties throughout the United States are competent to give the 
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assurance that extradition will be applied for by the United 
States Government except in those cases where application has 
already been made to this Department, and favorably passed 
upon by it. The authority to give this assurance is vested in 
the Department of State, and requests upon a foreign govern- 
ment for an extradition are made by it only when an extraditable 
crime has been committed, and evidence furnished which is suffi- 
cient to support the request for extradition. When these con- 
ditions exist, the Department takes immediate action as soon 
as the case is regularly called to its attention by the proper 
authorities, that is, by the governor of the state or territory 
when the offense has been committed against state or territorial 
law, or the Attorney General of the United States when the 
offense is a violation of federal law. 

Of course an assurance could be given that “on arrest, extra- 
dition will at once be applied for to the United States Gov- 
ernment,” but there mignt be some question as to what effect, 
if any, such an assurance would have; or you may consider it 
practicable to set out in the circular the text of the particular 
treaty clause covering the offense for which extradition is to be 
soughtj as well as to state that, in the opinion of the police 
authorities, there is sufficient evidence to support a request for 
extradition, and that application has been made to the Depart- 
ment of State for the extradition of the fugitive, or that imme- 
diate steps will be taken to make such application, as soon as 
notification is received of the fugitive’s arrest. 

Ambassador Reid to Secretary Root, Oct. 17, 1907, and Assistant Sec- 
retary Bacon to Major Sylvester, Nov. 12, 1907, MS. Department of State, 
file 9646. 

In transmitting to the general superintendent of police of Chicago 
a letter addressed to him by the American Consul at Trieste, Austria, 
in reply to a request by the superintendent for the arrest of Pisto 
Dzodzo, charged with murder, the Department of State said : 

. consular officers are not authorized to intervene in extra- 
dition matters nor to ask for the arrest and detention of the fugi- 
tive, except when specifically authorized by the Department and 
the Consul has, therefore, been informed that his action in this 
.matter was incorrect and has not the approval of the Department. 

The Chief Clerk of the Department of State (Carr) to George M. Shippy, 
Nov. 30, 1907, MS. Department of State, file 10000/-1. 

The American Consul General at Marseille, France, telegraphed the 
Secretary of State on July 9, 1907: 

Boghos Sakaian arrrated solicitation New York authorities ad- 
dre^ed Marseille police. I have asked detention informally 
pending arrival papers. Hope action approved. Murder 
charged. Identity admitted. 
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The written despatch from the Consul General bearing the same 
date explained that the arrest had been made on Saturday night, when 
effective communication with the Department of State would have 
been impossible, and that the accused was at that time about to depart 
for Bulgaria. The Department replied; 

I ... inform you that under the peculiar circumstances of 
this case the Department does not consider it just to disapprove 
your action in causing the arrest of the suspect, in view of the 
fact that it was apparent that any action, to be effective, had 
to be taken at once. If, however, 3 'ou are again called upon for 
action in a similar case you should telegraph yoim action imme- 
diately to the Department. 

Consul General Skinner to Secretary Root, July 9, 1007, MS. Department 
of State, file 7530 ; Mr. Skinner to the Assistant Secretary of State, July 9, 
1907, and the Chief Cierk of the Department of State (Carr) to Mr. Skinner, 
July 26, 1907, ibid. /4. 

The several States of the United States do not possess the right or 
the power to surrender to foreign governments fugitives from justice. 
This authority belongs exclusively to the national Government. 
Occasionally, however, the question is considered by the Department 
of State in connection with extradition proceedings instituted under 
article IX of the extradition convention concluded on February 22, 
1899 between the United States and Mexico (31 Stat. 1818, 1824; 1 
Treaties, etc. [Malloy, 1910] 1184, 1188), which provides in part as 
follows : 

In the case of crimes or offenses committed or charged to have 
been committed in the frontier states or territories of the two 
contracting parties, requisitions may be made either, through 
their respective diplomatic or consular agents as aforesaid, or 
through the chief civil authority of the respective state or terri- 
tory, or through such chief civil or judicial authority of the dis- 
tricts or counties bordering on the frontier as may for this pur- 
pose be duly authorized by the said chief civil authority 01 the 
said frontier states or territories, or when, from any cause, the 
civil authority of such state or territory shall be suspended, 
through the chief military officer in command of such state or 
territory, and such respective competent authority shall there- 
upon cause the apprehension of the fugitive, in order tliat he may 
be brought before the proper judicial authoritj' for examination. 

Claude Pollard, of the Department of the Attorney General of 
Texas, wrote to the Department of State on October 29, 1906, as fol- 
lows: 


The proper diplomatic channel of the State of Coahuila, Mex- 
ico, informed by telegraph the Governor of the State of Texas 
that a warrant had been issued by competent authority for the 


Border 

states 
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arrest of about twenty parties, citizens of Mexico, charged with 
the offense of murder and robbery, in said State of Coahuila, 
Mexico, and the Governor of Texas, upon being assured that a 
requisition for the surrender of said parties w’as about to be 
made, procured the provisional arrest of eight of said parties 
who are now in the custody of one of the sheriffs of this State. 
Since the arrest a requisition in proper form has been received 
by the Governor of Texas from the Governor of Coahuila, Mex- 
ico. The Governor of Texas has designated a District Judge of 
the State, who is a proper judicial authority, under the United 
States Statutes, to make an examination as to the facts affecting 
the criminality of the parties. 

I desire to be advised as to whether or not, under the provi- 
sions of articles 9 and 10 of the Treaty, construed in connection 
with the U. S. Statutes relating to the procedure of carrying to 
effect the Treaty of the United States, it is necessary, in order 
to give the District Judge Jurisdiction, to conduct the judicial 
examination, that a complaint be filed before him, properly sworn 
to, and a warrant of arrest be issued by him ? ; or will he have 
jurisdiction to make the judicial examination and report his 
findings to the Governor by reason of his appointment to do such 
by the Governor? 


The Acting Secretary of State replied : 

Article 10 of the treaty between the United States and Mexico 
provides that “each govemmenf shall endeavor to procure the 

E rovisional arrest and detention of fugitives from justice upon 
eing given certain assurances the diplomatic channel?^ 

As the Department understands these terms, the “government” 
referred to by the treaty is the government of the contracting 
parties, in this case the United States Government, and the 
“diplomatic channel” specified therein must likewise refer to the 
diplomatic officere of the two governments. . . . 

Upon an examination of article 9 of the treaty, we find certain 
provisions for procuring extradition without the possible delay of 
recour^ to the diplomatic channel. So far as these provisions are 
operative, and so far as they prescribe a procedure to be followed 
in obtaining an extra ditio n, they are to be observed, in lieu of prior 
statutory provision. Where they fail in their end, through lack of 
gpecihc provision or otherwise, the general laws of the United 
States should be consulted to supply the deficiency of the treaty. 

It does not appear from your letter what method of procedure 
was adopted by the Governor of Texas to secure the provisional 
arrest of the fugitives, but, following the analogy obtaining in 
^ilar cases where the Federal government is called upon to act, 
it is pressed that the Governor, pursuant to article 9 of the treaty 
him the authority to “cause the apprehen- 
the fugitive, has instructed his attorney general to make 
an appropnate complaint and cause a warrant to be issued for the 
ft accused. The treaty does not specify to what author- 

^ proper complaint, 

and in the absence th^eof, the Department is of the opinion that 
the provisions of the Revised Statutes should be consulted to sup- 
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ply this omission. Section 5270 specifies the different officers who 
are authorized to hear complaints and issue warrants in extradi- 
tion cases. Among those so authorized is “a judge of a court 
of record of general jurisdiction of any state.” The Governor of 
Texas has appointed such an officer to assume jurisdiction in this 
case. Although it is not stated in what manner the arrests have 
been made, it is assumed that tlie fugitives are held by due process 
of law. 

Article 9 further provides that the accused are to be ‘‘brought 
before the proper judicial authority for examination”. This 
authority undoubtedly has the power, if necessary, to issue war- 
rants of arrest in extradition cases upon complaints made before 
him, but if the fugitives are already incarcerated under proper 
legal process it would be quite unnecessary to re-arrest them. In 
the absence of more specific information as to the manner of 
making the arrests in question, if the Department’s assumptions 
as above set forth are correct, it is of opinion that it will be un- 
necessary for the judge who has been appointed by the Governor 
to conduct the examination of the fugitives to issue warrants for 
their arrest in order to give him jurisdiction in the premises. 

Mr. Pollard again wrote to the Department on November 13, 1900. 
presenting certain questions as follows; 

1. Has the judicial authority conducting the examination any 
jurisdiction to discharge, if it is his opinion that the evidence is 
insufficient to authorize the extradition ? 

2. Should “the record of such examination, with the evidence 
duly attested”, be forwarded to the Governor of Texas, or to 
the Secretary [of State] of the United States? 

3. Is not the jurisdiction to pass upon the law' and the evidence 
given exclusively to the proper executive authority under this 
Article [IX] of the Treaty? 

Article 8 gives jurisdiction to decide the law' and the sufficiency 
of the evidence, to the proper judicial authority making the exami- 
nation. Article 9 apparently gives the jurisdiction to decide the 
questions of law and evidence to the executive authority, the only 
duty imposed upon the judicial authority, being the conducting of 
the examination and certifying the record of such examination 
to the proper executive authority. 

These questions have never arisen in so far as any extradition 
proceedings between Texas and the Border States of Mexico, there- 
fore, I would be glad to hear from you upon these questions. 

Is the question of whether or not the offense is political, one 
to be decided by the judicial authority, or by the executive 
authority? 

The Secretary of State replied on November 30, 1906 : 

Inasmuch as the Department has been informed that the Gov- 
ernor of Coahuila has withdrawn his request upon the Governor 
of Texas for the extradition of the fugitives in question, it is 
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assumed that the emergency presented in your letter has dis- 
appeared. 

• •■•••• 

Regarding one question raised in your letter, the Department is 
of opinion that a practice of some years standing, if presented to a 
court in a proper case, might be reversed. The question to which 
reference is made is to the practice, now in vogue, of surrender in 
“frontier-state” cases, of fugitives by the governor of the state 
to which the fugitive has fled. Article IX of the treaty dis- 
tinctly states that after a fugitive has been examined by the extra- 
dition magistrate the record of the proceedings shall be forwarded 
“to the proper executive authority of the United States of 
America,^ who shall deliver up the fugitive according to the 
forms of law. 

This opinion is confirmed by an examination of the records of 
the Department and of the correspondence with the Me:ri- 
can Government which led to the adoption of Article IX in its 
final form. 

It is true that the Department has heretofore stated (in a letter 
dated October 24, 1900, to S. T. Foster, Esquire, United States 
Commissioner and Extradition Agent for the Western District of 
Texas) that the intent of the contracting parties in this class of 
cases was that the record of the proceedings should be forwarded 
to the State and not to the Federal executive ; and it seems to be 
the fact that no case has been found in recent years where the 
record of the proceedings in “border-state” cases has been for- 
warded by the extradition magistrate to this Department for 
review. But in the light of the plain provision of the treaty that 
the record of the examination shall be forwarded to Hhe 'proper 
executive authorit-y of the United States of America^' the Depart- 
ment is impelled to the conclusion that the substitution of the 
State Executive for the Federal executive in the proceedings inci- 
dent to the surrender of the fugitive would not stand analysis in 
a court of law. It is of opinion that if a fugitive raised the 
objection upon habeas corpus that he had been delivered up by 
the Governor of a state, and not by the executive authority or the 
United States, he would probably secure his release. 

Regarding the question whether the examining magistrate before 
whom a fugitive may be brought, under Article IX of the treaty, 
is authorized to hear the evidence, pass upon its sufficiency, and 
discharge or commit a prisoner for surrender, the Department 
thinks that this is a matter for judicial determination, and that 
it would therefore be unnecessary to express an opinion thereon ; 
but until such a question arises, it would advise, as the most con- 
sistent practice to follow in view of the procedure prescribed by 
the other articles of the treaty, that the examining magistrate 
acting under Article _IX of the treaty should receiye and hear the 
evidence of criminality in the first instance ; if he should decide 
that the evidence is not sufficient to justify commitment for sur- 
render, or if he should be of opinion for some other reason that 
the case does not fall within the treaty, or that it comes within 
ope oi the exceptions mentioned in the treaty, such as the exemp- 
tion from surrender of political offenders, then he may order the 
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release of the fugitive; otherwise he should commit the fugitive 
to the custody of the marshal and forward a transcript of the 
record of the proceedings had before him to the Secretary of 
State of the United States. The Secretary of State will then 
review the findings of the magistrate and issue a warrant for the 
surrender of the fugitive, if in the Department’s opinion a case 
has been made out calling for his surrender ; otherwise the Depart- 
ment will direct the marshal to release the prisoner from custody. 

Olaucle Pollard to Secretary Root, Oct. 29, 1906, and Acting Secretary 
Bacon to Mr. Pollard, Nov. 6, 1906, MS. Department of State, file 2052; Mr. 
Pollard to Mr. Bacon, Nov. 13, 1906, .and Mr. Root to Mr. Pollard, Nov. 30, 
1906, ibid. 2052/1. 


Under date of the 1st instant the District Attorney of El Centro, 
California, addressed this Department [the Mexican Department 
of Foreign Affairs] by wire, requesting the detention at Mexicali 
of Praxedis Moreno, charged with the murder of his wife at 
Calexico. A reply was given to the above officer advising him 
that proper orders had been issued, which was done, to the end 
that the fugitive be kept under surveillance, as his detention could 
not be ordered because, according to the Treaty, the request should 
come through the diplomatic channels. 

The Mexican Minister of Foreign Affairs (Mariscal) to the American 
Ambassador (Thompson), Dec. 30, 1907, MS. Department of State, file 
11142. 

Section 5 of the act of Congress, approved July 5, 1932, provides : 

The demand for the arrest and delivery of a fugitive from the 
justice of the Republic of Panama, pursuant to the terms of this 
Act, will be complied with when made in writing and signed by 
the Secretary of Foreign Relations of the Republic of Panama, or 
by his direction, and presented to the Governor of the Panama 
Canal. If the demand is for a condemned and fugitive criminal, 
it must be accompanied by a duly certified copy of sentence pro- 
nounced by a court of competent jurisdiction, and, as far as pos- 
sible, a description of the fugitive sought to be reclaimed. 

47 Stat. 574, 575; 6 Canal Zone Code §885. See also Executive order 
issued by the Governor of the Canal Zone on Sept. 19, 1906, MS. Department 
of State, file 6357/3-6. 

The American Consul at Nagasaki, Japan, was requested on May 4, 
1907 by the Governor General of the Philippine Islands to arrest and 
hold for extradition Ross W. Douglass, a disbursing clerk for the 
Signal Corps, who was charged with forgery and embezzlement. The 
Consul replied that application for the arrest of Douglass should be 
made through the American Ambassador at Tokyo. In reporting the 
matter to the Department of State, the Consul stated : 

At the same time I wrote to the Governor of Nagasaki Ken, 
stating that Douglass, charged as a defaulter, is supposed to have 
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fled from the Philippine Islands to Nagasaki, that application for 
his arrest and extradition will probably be made promptly through 
the proper diplomatic channels; and that meanwhile I requested 
that the local police be instructed to ^yatch for him and keep me 
advised of his movements should he visit Nagasaki. 

I have also made a full report of this correspondence and of my 
action to the American Ambassador at Tokyo. 

The action of the Consul was approved. 

Consul Seidmore to the Department of State, May 4, 1907, and the Chief 
Clerk of the Department of State (Carr) to Mr. Seidmore, July 5, 1907, MS. 
Department of State, file 6830/-2. 

In announcing to the Secretary of State, on September 7, 1909, that 
British legislative enactments had been passed in the various British pro- 
piotectorates ^gg^Qj-ates on the African Continent for the extension of the provisions 
of the extradition treaties between the United States and Great 
Britain to such protectorates, the British Ambassador said : 

. . . Owing to British protectorates not being, strictly speak- 
ing, British dominions, and the British extradition acts conse- 
quently not being the municipal law of such territories, the absence 
of the necessary legal machinery has so far precluded the sur- 
render of fugitive criminals between British protectorates and 
foreign states and their dependencies. 

I have, however, to explain that the natives of these protec- 
torates are not by the mere fact of birth within their limits 
British subjects, and consequently the provisions in the treaties 
which His Majesty’s Government have concluded, and which in 
some cases altogether preclude and in others leave the surrender 
of nationals optional, would not, in the absence of some- specific 
understanding, apply in strictness to natives. 

His Majesty’s Government, however, contemplate as.similating 
the position of natives to that of British subjects for the purposes 
of these treaties, and they apprehend that the United States Gov- 
ernment will readily assent to this course. 

I have accordingly the honour under instructions from His 
Majesty’s Principal Secretary of State for Foreign Affairs to 
bring this information to your notice and to intimate that a reply 
to the effect that the United States Government have taken due 
note of its contents will be sufiicient to give due effect to the 
understanding without any further formality. 

The Ambassador appended to his note the following list of the 
protectorates in question: 

Bechuanaland protectorate. East African protectorate, Gambia 
protectorate, Northeastern Rhodesia, Northwestern Rhodesia, 
Nigeria, Northern Territories of the Gold Coast, Nyasa- 
land, Sierra Leone protectorate, Somaliland protectorate, South- 
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ern Nigeria protectorate, Southern Rhodesia, Swaziland, Uganda 
protectorate. 

The Acting Secretary of State replied that “the Department has 
taken due note of the contents of your note and of the intimation 
therein contained”. 

The British Ambassador (Brrce) to the Secretary of State (Enox), no. 
238, Sept. 7, 1809, and Acting Secretary Adee to Mr. Bryce, no. 732, Sept. 
23, 1909, MS- Department of State, file 2624/15-16. See also 1909 For. Rel. 
286. 

The American Ambassador to Germany enclosed with a despatch dated 
Mar. 20, 1915 a copy of a note verbale from the Foreign OfBce, from which it 
appeared that the German Government held that the extradition convention 
concluded on June 16, 1832 between the United States and Prussia and other 
states of the German Confederation did not extend to the German colonies 
and protectorates. Ambassador Gerard to Secretary Bryan, Mar. 20, 1915, 
MS. Department of State, file 211.62/5. 2 Treaties, etc. (Malloy, 1910) 
1501; 10 Stat. 964. 


EXTRADITION WITHOUT TREATY 
OBUGATION 

§306 

There is some authority to the effect that a moral duty rests upon 
every government, even in the absence of a treaty, voluntarily to 
surrender a fugitive from justice to the country from which he has 
fled. However, in the case of Greene^ et cH. v. United States^ the court 
stated : 

The modem view and the one maintained in this country, is 
that a state is under no obligation to surrender fugitives accused 
of crime unless it has contracted to do so. 

154 Fed. 401, 410 (C.C.A. 6th, 1907). 

The prosecuting attorney at Seattle, Washington, inquired of the 
Secretary of State in 1907 whether an absconding city official could 
be extradited from Honduras. The Acting Secretary of State replied : 

In absence of treaty, extradition cannot be demanded as of right. 
If Governor of Washington will so request, Department will ask 
for extradition as an act of comity. Doubtful whetlier favorable 
reply will be obtained since Department’s rec^uest must be coupled 
with statement of inability to reciprocate m a similar case on 
account of our laws, and unsettled conditions in Honduras may 
cause delay in any event. 

9;U407 0—51— VOL. IV 2 
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The matter finally was taken up with the American Minister to 
Honduras and El Salvador, who telegraphed on November 28, 1908: 

Government of Honduras has ordered provisional arrest and 
detention of Riplinger and Simmonds, who, if found, will be 
dJivered upon presentation of duly authenticated documents 
showing charges against them. 

The prosecuting attorney of Seattle (Mackintosh) to the Secretary of 
State (Root), telegram of May 7, 1907, and Acting Secretary Bacon to Mr. 
Mackintosh, telegram of May 9, 1907, MS Department of State, file 6343; 
Minister Dodge to Mr. Root, telegram of Nov. 28, 1908, ifiid. 6343/10 

. . . the principles of international law recognize no right to 
extradition apart from treaty. While a government may, if 
agreeable to its own constitution and laws, voluntarily exercise 
the power to surrender a fugitive from justice to the country from 
which he has fled, and it has been said that it is under a moral 
duty to do so, (see 1 Moore, Extradition, §14; Clarke, Extradi- 
tion, 4th ed.j p. 14) the legal right to demand liis extradition and 
the correlative duty to surrencfer him to the demanding country 
exist only when created by treaty. ... To determine the nature 
and extent of the right we must look to the treaty which created it. 
The question presented here, therefore, is one of the construction 
of the provisions of the applicable treaties in accordance with 
the principles governing the interpretation of international agree- 
ments. 

Factor V. Lautenheimer, U.8. Marshal, et at, 290 U.S. 276, 287 (1933). 


LEGAL POWER 

§307 

Section 5270 of the Revised Statutes of the United States (18 
U.S,C. § 651) provides : 

Whenever there is a treaty or convention for extradition 
between the Government of the United States and any foreign 
government, any justice of the Supreme Court, circuit judge, 
district judge, or commissioner, authorized so to do by any of 
the courts of the United States, or judge of a court of record of 
general jurisdiction of any State, may, upon complaint made 
under oath, charging any person found within the limits of any 
State, District, or Territory, with having committed within the 
jurisdiction of any such foreign government any of the crimes 
provided for by such treaty or convention, issue his warrant for 
the apprehension of the pereon so charged, that he may be 
OTOught before such justice, judge, or commissioner, to the end 
that the evidence of criminalitj' may be heard and considered. 

One of the rules of practice observed in the United States is that, 
in the absence of a conventional or legislative provision, there is no 
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authority vested in any department of the Government to seize* a 
fugitive criminal and deliver him to a foreign power. 

Ex parte Reed, 158 Fed 891, 892 (D C , N.J., 1908). 

Extradition proceedings under section 651 of title 18 of the United 
States Code must be taken in conformity with law, and no one may 
be detained under them unless for an offense denounced as a crime 
by the law of the asylum state and covered by the treaty of extradition 
in force between the asylum and the demanding states. 

Villareal, et al. v. Hammond, Marshal, 74 F. (2d) 503, 505 (O.C.A. 5th, 
1934). 

In 1906 the Argentine Government requested and obtained from 
France the extradition of Frederick Lodge Jacobs, an American citi- 
zen charged with fraudulent bankruptcy. When the accused ap- 
pealed to the American Consul at Marseille for protection on account 
of the condition of the place in which he was incarcerated and on 
account of the delay on the part of the French authorities in granting a 
hearing as provided by French law, the Department of State in- 
structed the Ambassador at Paris to say to the Minister of Foreign 
Affairs, if the proceedings which were being taken were based only 
upon comity, that the Government of the United States held the view 
that it had just as strong a claim to consideration by the Government 
of France in requesting adequate protection for an American citizen 
as the Argentine Government had to obtain his surrender. 

The Minister of Foreign Affairs of France replied that — 

international legislation concerning extradition, is regulated in 
France by conventional texts which deal in total with such or 
such category of infringements and by exchanged declarations of 
reciprocity with reference to a special case and which carry, never- 
theless not less strict obligations than treaties. Now it is pre- 
cisely on the ground of reciprocity tliat the Argentine authorities 
have asked us, in view of his extradition, the arrest of said Jacobs. 

As to the duration of the preventive detention incurTe[d] by 
him, it is customary between civilized States, and in matters of 
extradition, that the arrest of the accused be proceeded with on 
telegraphic advice, as he could escape the action of justice by 
flight were it necessary, to apprehend him, to await the effective 
production of the warrant for the arrest delayed in this instance 
by a twenty days[’] journey from Buenos Ayres. 

Here then are circumstances where a general interest of se- 
curity and social assistance can permit of an accidental giving 
away to the prerogatives of individual liberty. 

We cannot, however, remain much longer without being pro- 
vided with the necessary documents which, according to a quite 
recent communication from the Argentine Legation, were 
despatched on the 20th of December last. 
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While not losing sight of the interest you attach to the settle- 
ment of this affair, I should add, much to our great regret, that 
it is impossible for us to oppose to the Argentine Republic, the 
presumed nationality of the accused. 

The French Minister of Foreign Affairs (Pichon) to the American Am- 
bassador (McCormick), Dec. 28, 1006, MS. Departnu'nt of State, file 3294A 

In 1906 the Acting Attorney General wrote to the Secretary of 
State enclosing a copy of a letter from the assistant United States 
attorney for Oregon inquiring whether, in the absence of an extradi- 
tion treaty, an application would be entertained for the extradition 
from China of a person convicted in the United States Court for 
Oregon on the charges of conspiracy to defraud the United States 
and of making and forging an affidavit relating to the public lands. 
The Secretary of State replied : 

In ... the absence of an extradition treaty with China, 
this Department cannot, as a matter of right, ask that govern- 
ment for the surrender of any person accused or convicted of 
crime in the United States who is now w'ithin Chinese territorial 
jurisdiction. 

The Department has, however, in occasional instances, asked 
its diplomatic oflScers accredited to countries with which we had 
no extradition treaties, to request the surrender of fugitives as 
an act of comity ; but our request has always been accompanied 
by a distinct statement that this country would be unable to 
reciprocate the favor, should an occasion arise. . . . 

If the Department of Justice will request it, this Department 
will instruct the American Minister at Peking to inquire of the 
Chinese Foreign Office whether a request made under the cir- 
cumstances set forth in the letter of the Assistant United States 
Attorney at Portland would be honored by the Chinese Gov- 
ernment. 

The Acting Attorney General (Hoyt) to the Secretary of State (Root), 
Nov. 12, 1906, and Mr. Root to Mr. Hoyt, Nov. 26, 1906, MS. Department 
of State, file 2290/1. 

The American Consul General at Chefoo, China, in a telegram dated 
August 13, 1907, informed the Secretary of State that at the request 
of the British Consul he had arrested William H. Adsetts, an Ameri- 
can citizen charged with murdering another American at Hong Kong. 
He added that there was sufficient evidence of criminality, and he 
accordingly requested authority to surrender the accused to the Hong 
Kong Government. The Acting Secretary of State replied that the 
Department was not competent under existing law to authorize such 
surrender; that if Adsetts had committed any crime over which the 
American courts in China had jurisdiction he should be proceeded 
against in accordance with law ; and that the matter should be brought 
to the attention of the United States Court for China. 
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Later the American Consul General at Shanghai sent a telegram 
to the Secretary of State, stating that the accused had been placed 
aboard the U.S.S. Galveston as a prisoner, and suggested that the Gal- 
veston be ordered to Manila, there to release the prisoner, who could 
then be extradited to Hong Kong. As an alternative he suggested that 
the United States Court for China try the prisoner for an assault made 
upon a British constable who had arrested him, and, if the accused 
should be convicted, he could then be transferred to California whence 
he might be extradited to Hong Kong on the charge of murder. 

The Consul General at Chefoo informed the Secretary of State, on 
September 13, 1907, that Adsetts, who had been given a hearing before 
the Consul General, was returned to (he Galveston on September 7 and 
that the vessel had sailed on the same day for M ani l a. Although 
the file does not disclose that Adsetts was surrendered by the Secretary 
of State, he was returned to Hong Kong and placed on trial on 
October 21, 1907. Adsetts was convicted and later executed. 

Tlie Consul General at Chefoo (Fowler) to the Secretary of State (Boot), 
telegram of Aug. 13, 1907, MS. Department of State, file 8024; the Acting 
Secretary of State (Adee) to Mr. Fowler, telegram of Aug. 16, 1007, ibid. 
8024/1; the Consul General at Shanghai (Bassett) to Mr. Boot, telegram 
of Aug. 22, 1907, ibid. /2; Mr. Fowler to Mr. Root, telegram of Sept. 
13, 1907, ibid. /4. 

With regard to the question which you ask^ namely, whether 
this Department will enter into negotiations with a country with 
whqni we have no extradition trea^, for the purpose of having a 
fugitive delivered to the United States, the Department has to 
inform you that a difficulty in such procedure arises owing to the 
following circumstances : It not infrequently happens that extra- 
ditions are secured between countries, as a matter of comity, upon 
the simple assurance made by the government requesting the 
proposed surrender of the fugitive that in case that Government 
is called upon to reciprocate the favor, it will do so. In the 
United States, however, the principle is a well established one 
that no person can lawfully be extradited in the absence of an 
extradition treaty; hence the United States cannot give any 
assurance of reciprocity to a government with which it has no 
treaty of extradition in force. 

Nevertheless the Department has in special instances requested 
of a foreign government with which we have no treaty in force, 
the exti’adition of a fugitive as an act of comity, but it has been 
compelled to couple its request with a statement that owing to 
the laws of the United States the Department would be unable 
to reciprocate the favor should the occasion arise. The consent 
of foreign governments under such circumstances has been very 
rarely obtained, and so far as Costa Rica is concerned the United 
States in times past made an inquiry as to how a request for sur- 
render as an act of comity would be received and obtained an 
unfavorable reply. 
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Representative Ryan to Secretary Root, Oct. 9, 1907, and Acting Secre- 
tary Bacon to Mr. Ryan, Oct. 16, 1907, MS. Department of State, file 9102. 

When it was ascertained that Winthrop B. Broad, charged in New 
Tork with larceny, was residing in Costa Rica, the Minister at San 
Jos6 was instructed on August 27, 1908 to ascertain whether — 

Costa Rican Government still willing as an act of grace to 
surrender Broad while clearly understanding that this Govern- 
ment is not able to reciprocate. 

The Minister replied: 

Costa Rican President, with regret, decides that without re- 
’ ciprocal agreement must decline the extradition. 

Please send by mail for Legation of the United States, expla- 
nation for your inability reciprocal agreement. 

The Department informed the Minister that — 

Revised Statutes fifty-two seventy et seq. do not authorize sur- 
render of fugitives by this Government except pursuant to extra- 
dition treaty. See Moore Extradition page twenty-one. 

The Acting Secretary of State (Adee) to the Minister at Sail Jos6 
(Merry) , telegram of Aug 27, 190S, MS Department of State, file 7058/17 : 
Mr. Merry to Secretary Root, telegram of Aug 28, 1908, and Mr Adee to 
Mr. Merry, telegram of Aug 29, 1908, ihid. /18. 

EXTRATERRITORIAL COUNTRIES 

§308 

The United States has not had a treaty of extradition with any 
country in which it exercised or now exercises extraterritorial juris- 
diction, with the exceptions of Japan and the Ottoman Empire. Con- 
sequently it usually has not been possible to carry on extradition 
proceedings with those countries. In the absence of a treaty, Ameri- 
can diplomatic and consular officers in extraterritorial countries are 
without authority to function in extradition, as su*h, notwithstanding 
the judicial authority otherwise exercised by them. Likewise, in the 
absence of a treaty, the processes of the United States Court for 
China cannot be invoked for purposes of extradition. 

However, in view of the difficulties experienced in effecting the 
return from extraterritorial countries of fugitives from the justice 
of the United States, the Secretary of State recommended and the 
Congress enacted a statute, which was approved on March 22, 1934, 
providing for the removal of such fugitives, if citizens or nationals 
of the United States, between the United States, its territories, and 
possessions and such extraterritorial countries. The statute author- 
izes the “arrest and removal therefrom [where the United States exer- 
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cises extraterritorial jurisdiction] to the United States, its Terri- 
tories, Districts, or possessions, including the Panama Canal Zone 
and the Philippine Islands, or any other territory governed, occupied, 
or controlled by it, of any citizen or national of the United States 
who is a fugitive from justice charged with or convicted of the 
commission of any crime or offense against the United States, 
and ... the arrest and removal therefrom [the United States, 
etc.] to the jurisdiction of any officer or representative of the United 
States vested with judicial authority in any country in which the 
United States exercises extraterritorial jurisdiction, of any citizen 
or national of the United States who is a fugitive from justice 
charged with or convicted of the commission of any crime or offense 
against the United States in an}^ country where it exercises extra- 
territorial jurisdiction”. 

While the procedure prescribed is not, strictly speaking, that of 
extradition, the effect is substantially the same. 

48 Stat. 454; 18 U S.C. §662b. 

Since no stipulation has been found in any of our treaties with 
China, which seems to be capable of being construed so as to 
confer any of the functions of extradition upon our diplomatic 
or consular officers, since there is not now and never has been 
any treaty of extradition in force between the United States and 
China, since it has been shown to be the practice of the De- 
partment, sanctioned by opinions of Attorneys General, not to 
make requests for extradition in the absence of a treaty, and 
since this practice has been followed in China, under the in- 
structions of this Department, both before and after Minister 
Denby was our representative at Peking, it would seem to follow 
that Minister Denby’s conclusions upon the subject as embodied 
in his report of 1889 are erroneous, and that, on the contrary, no 
power exists in our consuls in China to arrest and deliver up 
American citizens in China for crimes committed in the United 
States. 

The Acting Attorney General (Hoyt) to the Secretary of State (Hoot), 
MS. Department of State, file 2290/1; memorandum of Solicitor for the 
Department of State (Scott), Nov. 17, 1906, Wid. /2. 

After it had been ascertained, pursnaut to a request made by the Acting 
Attorney General on Mar 6, 1907, that the Chinese Government would 
consider a request for the extradition of Horace G. McKinley, charged in 
Oregon with the crime of conspiracj to defraud, the Acting Attorney General 
wrote to the Department of State saying : 

“. . . your attention is invited to the inclosed copy of a letter addressed 
to the Attorney-General on the 20th ultimo by the United States Attorney 
for Oregon, in which he states that, in view of the recent law passed by 
Congress, establishing United States courts in China, full relief may be 
afforded to the United States for the extradition of McKinley through that 
court if it has jurisdiction over all American citizens residing in China.” 
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Santo Domingo, requested the extradition of Vallejo and that the 
Legation had stated that the United States had no power to deliver 
the absconder. The letter from the attorneys continued: 

Inasmuch as Santo Domingo is occupied by and is under 
the control of the United States, we believe that the provisions 
of the Act of 6th June, 1900, being Chapter 793 of the laws of 
that session, (31 Stat. 656) , amending Revised States [Statutes] , 
Section 5270, apply to the situation, rather than the Extradi- 
tion Treaty with the Dominican Republic referred to by Colonel 
Ramsey. That Act, so far as applicable, provides that 

[“] Whenever any foreign country or territory or any part there- 
of, is occupied by or under the control of the United States, any 
person who shall violate, or who has violated, the criminal laws 
in force therein by the commission of larceny or embezzlement 
of an amount not less than $100. in value, and who shall depart 
or flee, or who has departed or fled, from justice therein to the 
United States, any Territory thereof, or to the District of Colum- 
bia, shall when found therein be liable to arrest and detention by 
the authorities of the United States, and on the written request 
or requisition of the Military Governor, or other chief executive 
officer in control of such foreign country or territory, shall be 
returned and surrendered as hereinafter provided to such authori- 
ties for trial under the laws in force in the place where such offence 
was committed. [”] 

We beg leave to refer to the case of Neely v. Henkel, 180 U.S., 
109, wherein the above Act was held applicable to extradition from 
the United States to Cuba, which was at the time occupied by 
United States forces. 

It is_ unnecessary to point out to you the precarious position of 
our client, whose sendees are almost indispensable to persons 
doing business in the West Indies, if its Porto Rican employees 
m Santo Domingo can abKond with its money, knowing that in 
Porto Rico or in the United States they will be immune from 
punishment. ... The Treaty of 1867 between the United States 
and the Dominican Republic provided for extradition without 
regard to the nationality of the offender. We can only guess at 
the reason for the insertion of Article VIII in the Convention of 
would seem that that reason is not now cogent when 
the United States themselves have control of the government in 
all its details — when, as we understand, officers of the United 
States Marine Corps are Ae government. In any event we re- 
spectfully submit, as hereinbefore stated, that the Act of 1900, 
r^her than the Treaty, is controlling, and request your good 
offices in having Vallejo arrested and extradited. 

The Secretary of State replied: 

The Department does not concur in your view that the Act of 
Conpess cited controls in preference to the Treaty in the matter 
of the return to the Dominican Republic of fugitives from that 
county found in the territory of the United States. The Treaty 
of Extradition of June 19, 1909, between the United States and 
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the Dominican Republic was concluded for the purpose of 
arranging for the reciprocal surrenderby the authorities of either 
country of fugitives from the justice of the other. The position 
of the Government of the United States with respect to the 
Dominican Republic is not regarded as having suspended the 
treaties between the two countries. The military authorities of 
the United States, in so far as they are functioning in the 
Dominican Republic, conduct the administration of the country 
for the Government of the Dominican Republic, and the Govern- 
ment of the United States maintains a Legation at the capital of 
the Dominican Republic and the Government of the Dominican 
Republic maintains a Legation in the United States. When the 
Act of June 6, 1900, amending Section 5270 of the Revised 
Statutes of the United States, became a law, the Government 
of Spain, by the Treaty of Peace of December 10, 1898, between 
the United States and Spain, had relinquished sovereignty in 
Cuba and no recognized foreign government existed there. The 
affairs of the island were administered by an organization estab- 
lished by the Military Governor. 

It may be observed in conclusion that the Act of June 6, 1900, 
provides that the proceedings under the Act shall be had before a 
judge of the courts of the United States onlyj and that the case 
IS not before the Department of State for action until the judge 
submits to the Department a certificate that he deems the evi- 
dence sufficient to sustain the charges made against the accused, 
together with a copy of the record of proceedings had before 
him. Inasmuch as the case in wliich you are interested has not 
been certified to the Department in the manner required by law, 
no action would seem to be required by the Department at 
present. 

Zabriskie, Sage, Gray and Todd to Seiretnry Hughes, May 6, 1922, and 
Under Secretan Pliillips to Zahiiskie, Sage, Graj and Todd, May 25, 1922, 
MS Department of State, file 211c 39V24/2. 

During the occupation in 1914 of Veracruz, Mexico, Captain F. E. 
Bamford of the United States Army stationed there telegraphed to 
the Cuban Government, requesting the arrest with a view to extra- 
dition of Antonio Blanco, accused of robbery in Veracruz. The Amer- 
ican Minister to Cuba reported on May 19 that the Cuban Foreign 
Office objected to the irregularity of the request and that he had 
therefore asked that the fugitive be detained. The Minister requested 
that extradition papers be forwarded. The Secretary of State replied : 

. . . Vera Cruz not being within territorial jurisdiction of 
United States, Department does not consider that under extra- 
dition treaty with Cuba United States Government is entitled to 
ask extradition of fugitive charged with crime in Vera Cruz. 

You will therefore withdraw request for detention of Blanco, 
which request Department is of opinion you should not have made 
without instructions from it. 
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You may say unofficially to Foreign Office that you would be 
glad if Cuban authorities could see their A\ay clear to make in- 
formal surrender of fugitive to military authorities Vera Cruz, 
adding, however, that United States Government could not under 
its laws grant reciprocal favor. 

The Minister to Cuba (Gonzales) to the Secretary of State (Bryan), 
May 19, 1914, and Mr Bry.in to Mr Gonzales, May 20, 1914, MS. Dep.irt- 
ment of State, file 237 12B5n. 


LEASED TERRITORY 

§310 

A question arose in 1911 concerning the proper construction of 
the terms of the lease signed on July 2, 1903 by the United Slates 
and Cuba, under which the United States obtained the right to 
Guantanamo establish and maintain a naval station at Guantanamo. Article 4 
of the lease provides : 

Fugitives from justice charged with crimes or misdemeanors 
amenable to Cuban law, taking refuge within said areas, shall be 
delivered up by the United States authorities on demand by 
duly authorized Cuban authorities. 

On the other hand the Republic of Cuba agrees that fugitives 
from justice charged with crimes or misdemeanors amenable 
to United States law. committed wdthin said areas, taking refuge 
in Cuban territory, shall on demand, be delivered up to duly 
authorized United States authorities. 

A private in the United States Mai'ine Corps attached to a naval 
vessel temporarily in the harbor of Guantanamo was charged with 
theft committed outside of the limits of the na^al le'-ervation. He 
escaped from the local authorities and took refuge within the naval 
reservation. A request for suiTcnder was made by the proper Cuban 
authorities. The Secretary of State, in a letter dated IMay 19, 1911 
to the Secretary of the Navy, stated tha1>— 

this Department shares the view of the Acting Secretary of the 
Navy that under the provisions of Article IV of the Lease 
b^ween the United States and Cuba, signed July 2, 1903, under 
which this Government secured the right to establish and main- 
tain a naval station at Guantanamo, Cuba, a private in the 
United States Marine Corps attached to a naval ve'-sel tempo- 
, ^rily in the harbor at Guantanamo, charged with theft in 

Cuban territory outside the naval reservation, w’ho has escaped 
and tafen refuge within the reservation, is subject to surrender 
to the Cuban authorities for trial for the alleged offence, upon 
proper identification and the submission of evidence sufficient 
to establish a prima facie case of guilt. 
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1 Treaties, etc. (Malloy, 1910) 360, 361; the Secretary of State (Knox) 
to the Secretary of the Navy (Meyer), May 19, 1911, MS. Department of 
State, file 211.37/1. 

The Postmaster General informed the Secretary of State in 1921 
that Harry K. Wilson, Navy mail clerk, and Younger W. Shelton, 
Navy mail orderly, deserted from the U.S.S. Black Hamk at 
Guantanamo, Cuba, after embezzling official funds in excess of $10,000 
and that the two men nere reported to be in the interior of Cuba. 
The Postmaster General added that the facts had been submitted to 
the Department of Justice and that a reply had been received stating 
that the extradition treaty between the United States and Cuba could 
not be applied as there was no jurisdiction in any District Court in 
the United States to entertain a complaint against the men prior to 
their being apprehended and brought to the United States. The Secre- 
tary of State was requested to furnish two Post Office inspectors with 
letters of introduction to the American diplomatic representatives in 
Cuba to assure their cooperation with the Post Office inspectors in 
their efforts to apprehend the accused men. These letters were 
furnished. Article IV of the lease to the United States by Cuba of 
land and water for naval or coaling stations in Guantanamo and 
Bahia Honda, signed on July 2, 1903 (1 Treaties, etc. [Malloy, 1910] 
360, 361), providing for extradition, was not referred to by either 
Department. 

The Postmaster General (Hays) to the Secretary of State (Hughes), 
June 13, 1921, MS. Department of State, file 237.1iwe9/-. 

The United States and Great Britain concluded, on September 2, 
1940, an arrangement under which the United States acquired the 
right to lease naval and air bases in certain British possessions. A 
further agreement for the use and occupation of these bases was 
concluded on March 27, 1941. Article IV of the later agreement 
reads : 


(1) In any case in which 

(A) A member of the United States forces, a national of 
the United States or a person who is not a British subject 
shall be chaiged with having committed, either within or 
without the leased areas, an offence of a military nature, 
punishable under the law of the United States, including, but 
not restricted to, treason, an offence relating to sabotage or 
espionage, or any other offence relating to the security and 
protection of United States naval ana air baseSj establish- 
ments, equipment or other property or to operations of the 
Government of the United Stales in the territory ; or 

(B) A British subject sh ill be charged with having com- 
mitted any such offence within a leased area and shall be 
apprehended therein; or 
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(C) A person other than a British subject shall be charged 
with having committed an offence of any other nature within 
a leased area, the United States shall have the absolute right 
in the first instance to assume and exercise juiisdiction with 
respect to such offence. 

(2) If the United States shall elect not to assume and exercise 

such jurisdiction the United States authorities shall, where such 
offence is punishable in virtue of legislation enacted pursuant to 
Article V or otherwise under the law of the territory, so inform 
the Government of the territory and shall, if it shall be agreed 
between the Government of the Territory and the United States 
authorities that the alleged offender should be brought to trial, 
surrender him to the appropriate authority in the territory for 
that purpose. « 

(3) If a British subject shall be charged with having com- 
mitted within a leased area an offence of the nature described in 
paragraph (1) (A) of this article, and shall not be apprehended 
therein, he shall, if in the territory outside the leased areas, be 
brought to trial before the courts of the territory; or, if the 
offence is not punishable under the law of the territory, he shall, 
on the request of the United States authorities, be apprehended 
and surrendered to the United States authorities and the United 
States shall have the right to exercise jurisdiction with respect to 
the alleged offence. 

Article VIII of the agreement provides ; 

Where a person charged with an offence which falls to be 
dealt with by the courts of the territory is in a leased area, or a 
person charged with an offence which falls under Article IV to 
be dealt with by courts of the United States is in the territory but 
outside the leased areas, such person shall be surrendered to the 
Government of the Territory or to the United States authorities, 
as the case may be, in accordance with special arrangements made 
between that Government and those authorities. 

Ex. Agree. Ser. 181 ; Department of State, III Bulletin, no 63, pp. 199-200 
(Sept. 7, 1940) ; iUd, Vf Bulletin, no. 92, pp. 387, 388-389 (Mar. 29, 1941). 

A question arose in 1923 between the Government of the United 
States and the Government of Panama as to the proper Government 
to consider a request by the Government of Chile for the extradition 
of an alleged fugitive in the Canal Zone, involving specifically article 
XVI of the treaty of November 18, 1903 between the Ignited States 
and Panama (2 Treaties, etc. [Malloy, 1910] 1349, 13,54; 33 Stat. 2234, 
2238). After the Secretary of State had declined to surrender to 
Panama two alleged fugitives from the justice of Chile, the Minister 
of Panama requested the conclusion of a new agreement which would 
provide for surrender in such cases. The Secretary of State ex- 
pressed the view that such an agreement was not necessary. The 
Panamanian Minister later, in requesting that the matter be 
reconsidered, said that — 
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the Department of State asserts that Article XVI of the 
Varilla-Hay Treaty places both contracting parties on the same 
footing with regard to the extradition or reciprocal surrender 
of criminals ; and resting on that assertion, denies that the Gov- 
ernment of the Zone is under any obligation to surrender to the 
Goveriunent of Panama persons that may have committed offenses 
in other countries. It is also remarked that in support of its 
refusal the Department of State finally cites Article III of the 
Treaty. 

As to the first point Your Excellency will note that Article 
XVI, in its reference to the criminals, that the Government of 
the Zone must surrender to that of Panama, says expressly that 
they are those who shall have offended without the Canal Zone 
and those that the Republic of Panama shall surrender to the 
authorities of the Zone are those who shall have offended within 
the said Zone. The surrender conditions as is seen are abso- 
lutely distinct and not the same as the State Department asserts 
as a basis for its refusal; and this interpretation of Panama’s 
rests not only on the letter of the Treaty which is unmistakable 
but on its spirit which cannot he that of converting the Canal 
Zone into an independent colony capable of maintaining inter- 
national relations with the outside world. 

As to the second point it is proper to say that Article III of 
the Treaty cannot do away with the other stipulations contained 
therein and its scope is necessarily restricted by the very object 
of the treaty proclaimed in its preamble and in many of its 
provisions. 

On the other hand since extradition is governed by a special 
article of the Treaty, Article III cannot apply to this question 
because under the principles that govern the interpretation of 
laws and treaty the particular prevails over the general and 
that which specifically denies something prevails over what is for 
it in a general way. 

Article XVT of the Treaty is clear and is not open to question. 
Furthermore the extradition treaties with the United States are 
not applicable to the Canal Zone because the very text of Article 
12 of the Panama Canal Act forbids it. If the zone were an 
integral part of the territory of the United States there would 
have been no necessity for Panama and the Zone to issue their 
respective orders governing the extradition of fugitives between 
the two jurisdictions, but the treaty of extradition concluded by 
Panama and the United States and signed as early as 1904 by the 
Plenipotentiaries Arias and Russell would have obtained. 

... I said in my note [June 25, 1923] above mentioned that in 
the special matter of extradition of criminals, Article III of the 
Treaty of 1903 does not apply because the Hay-Herran Treaty 
concluded with Colombia did not grant to the United States in 
the Canal Zone the jurisdictional powers granted by the aforesaid 
Article III, but established a mixed jurisdiction in the zone, and 
notwithstanding this, the Hay-Herran Treaty contained with 
regard to extradition a provision identical with that in Article 
XVI of the Treaty concluded with Panama. (See No. IV, Article 
XIII, Hay-Ilei'rdn Treaty, Diplomatic History of the Panama 
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Gamoi^ Sen. Doc. No. 474). The question of extradition being 
thus settled between Panama and the United States through a 
provision identical with that which settled the same question 
between the United States and Colombia, it is obvious that the 
question was left to the political sovereignty of Panama in the 
sniup. way as it had been previously left to tlie political sovereignty 
of Colombia. 

[Translation.] 

The Secretary of State, in replying on October 13, 1923, stated: 

It is true, as you state, that this article [article XVI] con- 
templates an agreement between the tivo governments for the de- 
livery to Panama of persons who.shall have offended without the 
Canal Zone and the delivery to the authorities of the United 
States of persons who shall have offended within the zone. How- 
ever, this proposed agreement further contemplates, with respect 
to offenders within the zone, their “pursuit, capture, imprison- 
ment, detention and delivery without said zone”. In other words, 
assuming that 3 mur construction of the provisions of this article is 
correct, an agreement is contemplated whereby Panama shall 
pursue, capture, imprison, and detain wheresoever they may be 
throughout the world, persons charged with the commission of 
offenses within the Canal Zone. To state such a proposition 
would seem to be a sufiScient answer to it. 

Referring to your statement on this point, it may be said 
that there is, of course, no thought of “converting the Canal 
Zone into an independent colony capable of maintaining inter- 
national relations with the outside world”. Foreign governments 
seeking the extradition of fugitives from justice who have been 
found within the Canal Zone will necessarily apply to the Gov- 
ernment of the United States for the extradition of such fugitives 
and their surrender will be granted, if at aU, by the United 
States. Furthermore, the arrangement which has been made with 
Panama pursuant to the provisions of Article XVT of the treaty 
of 1903 was so made on the part of the United States by the 
President acting through the Governor of the Canal Zone and by 
virtue of authority invested in him by the Congress, and the execu- 
tive order providing for such an arrangement was formally em- 
bodied in the laws of the United States, together with other 
executive orders relating to the Canal Zone by the Panama Canal 
Act of 1912. 

With respect to your statement that the extradition treaties of 
the United States are not applicable to the Canal Zone “because 
the very text of Article 12 of the Panama Canal Act forbids it”, 
I beg to say that this Article provides specifically that all treaties 
relating to extradition in force in the United States “to the extent 
that they may not be in conflict with or smerseded by any special 
treaty entered into between the United Spates and the Republic 
of Panama with respect to the Canal Zone . . . shall extend 
to and be considered in force in the Canal Zone”. 

You further say that if the zone were an integral part of the 
territory of the United States there would have been no neces- 
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sity for a special arrangement governing the extradition of fugi- 
tives between the zone and tlie Republic of Panama “but the 
treaty of extradition concluded by Panama and the United States 
. . . would have obtainetl”. I beg to remind you in this con- 
nection, that the arrangement contemplated by Article XVI of 
the treaty of 1903 and consummated in 1906 relates to the extradi- 
tion of persons charged with the commission of “crimes, felonies 
or misdemeanors”. The Extradition Treaty of 1904 does not 
extend to persons charged with misdemeanors, and in view of the 

g eographical situation of the Canal Zone with respect to the 
Republic of Panama and vice versa it is, of course, highly de- 
sirable that persons charged with the commission of misdemeanors 
should not be afforded an opportunity of seeking the easy refuge 
which w'ould be theirs, were not an arrangement in effect for 
their delivery to the jurisdiction where their offenses were com- 
mitted. Moreover, that geographical situation renders it desir- 
able that delivery of fugitives from justice should be consum- 
mated without compliance with all of the formalities which are 
contemplated by the Extradition Treaty of 1904 and it was un- 
doubtedly with these considerations in mind that the two govern- 
ments provided in the treaty of 1903 for the making of a special 
agreement for extradition to and from the Canal Zone and the 
Republic of Panama. 

You refer to the supposed identity of the provisions as to an 
extradition arrangement contained in Article XVI of the Treaty 
of 1903 between the United States and Panama and in Article 


XIII of the Hay-Herran Treaty signed between the United States 
and Colombia, and you state that m view of this and since the 
Hay-Herran Treaty did not grant to the United States the juris- 
dictional powers in the Canal Zone granted by the Treaty of 1903 
between the United States and Panama, but established a mixed 
jurisdiction with respect to criminal cases “it is obvious that the 
question [of extradition] was left to the political sovereignty of 
Panama in the same way as it had been previously left to the 
political sovereignty of Colombia”. 

Inasmuch as the proposed Hay-Herran Treaty never came into 
force, a discussion of its provisions is purely academic. How- 
ever, it may be pointed out that these respective provisions rela- 
tive to extradition to which you refer are not identical as you 
suggest. The proposed Hay-Herran Treaty provided for the 
making of an agreement generally, for “the pursuit, capture, 
imprisonment, detention and delivery within said zone of persons 
charged with the commitment of crimes, felonies or misdemeanors 
without said zone” and for the “pursuit, capture, imprisonment, 
detention and delivery without said zone of persons charged with 
the commitment of crimes, felonies, and misdemeanors within said 
zone”. On the other hand, the treaty between the United States 
and Panama contains the additional and limiting provisions that 
“delivery” within the zone shall be made “to the authorities of 
the Republic of Panama” and without the zone “to the authorities 
of the United States”. 


}»:i7407 o — r»i- v«»L. IV 
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However, I am of the opinion that even without these additional 
and limiting provisions, the words “without said zone”, contained 
in the quoted provisions of Article XIII of the proposed Hay- 
Herran Treaty, must be taken to refer to the territory of the 
Republic of Colombia outside of the Canal Zone, and in this 
connection I would point out that it would be most extraordinary 
for the United States and Colombia to agree to make an arrange- 
ment regarding the pvrsiiif, capture^ (btention, imprisonment and 
delivei'y throughout the world generally of fugitive criminals. 

The Panamanian Minister (Alfaro) to the Secretary of State (Hughes), 
Sept. 6, 1^3, and Mr. Hughes to Seuor Alfaro, Oct. 13, 1923, MS. Department 
of State, file 211f.l9/9. 

In commenting, in 1940, upon a request of Ihe War Department for the 
views of the Department of State concerning the application for the extra- 
dition from the Canal Zone to Panama of persons charged with political 
offenses, it was said; 

"Extradition to Panama from the Canal Zone is provided for in an order 
of the Governor of the Canal Zone dated September 19, 190G, which order 
was issued by authority of the President and in apparent pursuance of 
article XVI of the treaty of 1903 between tlie United States and Panama. 
A reciprocal decree was issued by the President of Panama September 22, 
1906. This order and this decree appear to constitute the reduction to 
writing of an agreement between the two jurisdictions, and the order of 
the Governor of the Canal Zone was embodied in the act of Congress 
approved July 5, 1932 and appears as sections 881 to 892 of Title 6 of the 
Canal Zone Code approved June 19, 1934. The provisions of the order as 
Incorporated in the Code and as pertinent to the present discussion are 
found in section 881 of the Code as follows : 

“ ‘All persons who have been condemned, prosecuted or accused before 
the courts of the Republic of Panama as authors or accomplices of crimes, 
transgressions or offenses against the laws of said Republic, who seek 
refuge in the Canal Zone, shall be, upon apprehension, taken into custody 
by the authorities of the Canal Zone and delivered to the authorities of 
the Republic of Panama, upon the demand of the Government of that 
Republic and compliance with the procedure hereinafter prescribed.’ 

“The order contains no provWon for the exception of political offenders 
from the general obligation to surrender, although such a provision is found 
in practically all of the extradition treaties of the United States. 

“With reference to provisions contained in extradition treaties of the 
United States excepting political offenders from the obligation to surrender 
it may be pointed out that in most of the recent extradition treaties of 
the United States an exception is made to this exception permitting the 
extradition of persons committing or attempting to commit murder, or 
assassination upon the person of a sovereign or head of a state or any of 
his family. Moreover, the extradition treaty of 1930 between the United 
States and Germany provides expressly that — 

“ ‘A willful crime against human life except in battle or in open combat, 
shall in no case be deemed a crime of a political character, or an act 
connected with crimes or offenses of such a character.’ 
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“In view of the foregoing it may be concluded that while the modern 
practice of the states of the world is to exempt, with some limitations, 
political offenders from extradition, the Harvard Research is correct in 
its statement that — 

“ ‘There is no generally recognized rule of International law holding that 
extradition for a political offense is never permissible.’ 

“So far as concerns expressions of international law writers indicating 
that political offenders will not be extradited even though there is no con- 
ventional inhibition against such extradition, it appears that this condn- 
sion is based upon the theory that the enumeration of ordinary offenses in 
an extradition treaty implies the exclusion of political offenses. However, 
in the case under consideration tliere is no enumeration of ordinary offenses 
and therefore this ground for holding that political offenders are excluded 
even though such exclusion is not .<et forth would seem to fall to the ground 
in this case. Moreover, the enumeration of ordinary offenses implies also 
the exclusion of any ordinary offenses not so enumerated as well as of 
political offenses. 

“It is pertinent to point out, as hearing upon the situation between 
the Canal Zone and the Republic of Panama, that as above set forth the 
Harvard Research indicates that it may well be that some states 
‘because of close association or because of the close similarity of their 
political institutions, would find the extradition of political offenders 
desirable.’ 

In general it would seem undesirable from the point of view of the United 
States to regard the Canal Zone as a place of refuge for persons endeavor- 
ing to promote revolutionary or subversive acts in the Republic of Panama. 
In any event the United States has agreed with Panama to surrender 
‘ all iiersons who have been condemned, prosecuted, or accused before the 
courts of the Republic of Panama as authors or accomplices of crimes, 
transgressions or offenses against tbe laws of said Republic, who seek 
refuge in the Canal Zone.’ 

And the two jurisdictions have not embodied in their agreement any 
exception for political offenders. Moreover, the provisions of the agree- 
ment have been embodied in the statute law of the United States. 

“It is diflicult to escape the conclusion that the Canal Zone authorities are 
obligated to .surrender to the Republic of Panama the Panamanian citizens 
whose extradition Is now being sought and who, it appears, have appealed 
to the United States Circuit Court of Appeals at New Orleans from deci- 
sions of the District Court in the Canal Zone denying the issuance of 
writs of habeas corpus in their cases. 

“Finally, it is submitted that so far as concerns Executive action in 
the premises, the Governor of the Canal Zone is the final authority and 
that the Department of State is without control of the matter. Undoubt- 
edly the Governor will defer final action pending the outcome of action 
in the courts.” 

Memorandum of Joseph B. Baker, Assistant to the Legal Adviser of 
the Department of State, May 31, 1940, MS. Department of State, file 
211F.19/50. 
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DEPORTATION 

§311 

The immigration laws of the United States provide for the exclu- 
sion or deportation of aliens who have been convicted of or who admit 
the commission of certain classes of crimes in foreign countries. 
These laws are separate and distinct from the laws and treaties relat- 
ing to extradition. They are not enacted for the benefit of foreign 
governments or for the purpose of bringing fugitives to justice ; rather, 
they are for the protection of the United States. However, requests 
are sometimes made by governments for the deportation by other gov- 
ernments of fugitives from justice, and occasionally steps are taken — 
especially in the absence of an extradition treaty — to deport such 
persons. 

The Charge d' Affaires ad interim of Mexico by a note dated October 
21, 1906, addressed to the Secretary of State, requested the provisional 
arrest and detention of five persons, including Antonio Villareal, 
charged in Mexico with the crimes of attempt to commit murder, 
robbery, and damage to the property of others, comprising an at- 
tempted destruction of railway tracks on Mexican territory. The per- 
sons named were supposed to be in St. Louis, Missouri. The Depart- 
ment of State addressed a letter to the Attorney General with a view 
to effecting the provisional arrest and detention of the accused. 

Villareal was finally apprehended in El Paso. Subsequently the 
Mexican Charge d’Affaires took up with the Department of Commerce 
and Labor the question of the deportation of Villareal on the ground 
that he had been convicted of a crime involving moral turpitude prior 
to entering the United States. The Department of Commerce and 
Labor suggested to the Charge d’Affaires that he should forward to the 
Immigration Inspector at El Paso the proof to substantiate the charge 
against Villareal and that he should send it through the Department 
of State. 

Later, the Acting Attorney General informed the Department that 
he had been informed by the Mexican Embassy, through its Secretary, 
that the request theretofore made for the extradition of Villareal had 
been withdrawn. It was added that the Secretary of the Mexican 
Embassy had stated that there was also pending against Villareal a 
charge of violating the neutrality laws of the United States. The 
Embassy informally requested that proceedings for violation of the 
neutrality laws be dropped so that Villareal might be deported at 
once. The Acting Attorney General stated that the Department of 
Justice was disposed to grant the request unless some good reason 
existed why such action should not be taken. It was also pointed out 
that the Secretary of Commerce and Labor, in a letter dated Novem- 
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ber 10, 1906, had suggested that the Mexican Government desired to 
apprehend Villareal “because of the fact that he was an avowed revo- 
lutionist and enemy of the said government”. Finally the Acting 
Attorney General stated that this fact would not seem to be sufficient 
to prevent the deportation of Villareal for a violation of the immi- 
gration laws. In replying on November 14, 1906 to the Acting Attorney 
General the Department of State said that — 

this Department has had no official information that proceed- 
ings against Villareal are pending or contemplated for violation 
of our neutrality laws, but, if such is the case, it can see no objec- 
tion to their suspension in order to allow the authorities of the 
Department of Commerce and Labor to prosecute him under the 
immigration statutes, with a view to his deportation, if a proper 
case is established against him. 

The Mexican Charge d’Affalres (Ddvalos) to the Secretary of State (Boot), 
no. 219, Oct. 21, 1906, and Mr. Hoot to the Attorney General (Moody), 
Oct 23, 1906, MS. Department of State, file 1741 ; the Acting Secretary of 
Commerce and Labor (Garfield) to the Acting Secretary of State (Bacon), 
Nov. 6, 1906, Hid. 1741/12-13 ; Acting Attorney General Hoyt to Mr. Root, 
Nov. 13, 1906, ana Mr. Bacon to Mr. Hoyt, Nov. 14, 1906, Hid. /16. 

Li 1908 the Italian Ambassador at Washington asked the Secretary 
of State to furnish him with a certificate showing that a request had 
been made for the extradition of Arturo Ronchi, charged in Italy with 
embezzlement and forgery. Wliile the proceedings were pending the 
Ambassador again wrote to the Secretary of State, saying : 

I beg Your Excellency kindly to furnish me with another 
Federal certificate with which to institute fresh proceedings 
against Arturo Ronchi who is last referred to in your valued note 
no. 667 dated August 14 last. Ronchi’s case is now under exam- 
ination before the “Board of Special Inquiry” of New York and 
there is occasion to believe that the said Board may eventually 
accept the theory advanced by Rochi’s counsel and order his 
release. 

The Board to which the Italian Ambassador referred was one set 
up by the Bureau of Immigration. It ordered the deportation of the 
accused even while the extradition proceedings were pending. 

The Italian Ambassador (Mayor) to the Secretary of State (Boot), May 
31 and Oct 20, 1908, MS. Department of State, file 13841, 13841/6. 

The Minister of Greece wrote to the Secretary of State in 1908 as 
follows : 

One of the correspondents in Greece of the National Bank of 
Greece, named Constantin Papadopoulo, after embezzling from 
the Bank 45,000 francs and other sums of money belonging to 
various persons shipped for New York on the Laura of the Austro 
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American line — ^which sailed from Patras a few days ago — under 
the assumed name of Demetrius Oeconomon. The American 
Consulate General at Athens has already notified by cable the 
Chief of Police at New York. 

I should be very thankful if you would be so obliging as to 
communicate the foregoing to the Department of Commerce and 
Labor so that the man may be identified and, in application of 
law, sent back to the port of embarkation on the same vessel. 

A copy of the Minister’s note was transmitted to the Secretary of 
Commerce and Labor, who, in a letter dated September 22, stated : 

The Greek Minister called upon me today . . . and I . . . 
informed him that he must bear in mind that our immigration 
laws are not made for the benefit of foreign governments but only 
for our own protection, and that he doubtless understood no for- 
eign government had a right to ask that the immigration laws be 
invoked for its benefit. I then asked him whether his Govern- 
ment had an extradition treaty with our country, and he stated 
no, but they were negotiating one now and he hoped and expected 
that his country would agree to such a treaty. 

I report these matters to you because I can see great danger, 
which I have pointed out in previous communications, in per- 
mitting foreign governments to avail themselves of our immi- 

f ration laws to obtain, in a more expeditious way, what should 
e effected through extradition treaties. 

Of course we have the power, under the laws, to exclude per- 
sons who have been guilty of crimes involving moral turpitude, 
and as it seems to be your wish that this Department take such 
action as it is empowered to under the law, I will immediately 
give instructions for the detention and examination of the person 
named upon his arrival, and thereupon such action will be taken 
by this Department as the facts will warrant. 

In a subsequent letter the Acting Secretary of Commerce and Labor 
stated further : 

A report just received from the Commissioner at Ellis Island 
shows that the alien mentioned arrived on October 7th and was 
rejected by a board of special inquiry and deported to Greece. 

The Greek Minister (Coromilas) to the Secretary of State (Root), Sept. 
22, 1908, MS. Department of State, file 15637/2 ; the Secretary of Commerce 
and Labor (Straus) to Mr. Root, Sept. 22, 1908, ibid. /3; the Acting Secre- 
tary of Commerce and Labor (Earl) to Mr. Root, Oct. 19, 1908, ibid. /6. 

Werner Horn (sometimes spelled Vernil Horne) , whose extradition 
had been requested by the Government of Canada, was convicted and 
sentenced in Massachusetts on a charge preferred by the Federal au- 
thorities before any action could be taken in the matter of his extra- 
dition. On October 17, 1917 the British Ambassador inquired 
whether the authorities of the United States would be willing, before 
the expiration of the sentence of Horn and without formality of 



TREATY PROVISIONS 


extradition, to deliver the accused to the Canadian police at the New 
Brunswick border to be tried there for the more serious offense 
charged against him under the laws of Canada. The matter was 
referred to the Attorney General, who replied that he did not tbiTilr 
that extradition proceedings would have to be resorted to since, 
under the President’s proclamation of April 17, 1917 issued under 
the authority of section 4067 of the Revised Statutes, the President 
had ample authority to declare Horn an alien enemy at large to the 
danger of the peace and safety of the United States and, as incident 
to that declaration, he had the power to order him removed to 
Canada. 

In a subsequent letter the Department of Justice said further: 

This Department has tlie honor to advise you, moreover, that 
after further consideration of this case it deems its authority to 
deliver Mr. Horn to the Canadian authorities, without formal 
extradition proceedings, to be sufficiently doubtful to induce it to 
prefer to hold Mr. Horn as an interned alien enemy until the 
termination of the war, leaving to the Canadian authorities at 
that time to carry through the ordinary extradition proceedings 
in case they so desire. 

The British Ambassador (Spring Rice) to the Counselor for the Depart- 
ment of State (Polk), Oct. 17, 1917, MS. Department of State, file 211.42 
H78/11; Attorney General Gregory to Secretary Lansing, Oct. 31, 1917, 
iliid. /12; the Special Assistant to the Attoraey General for War Work 
to Mr. Lansing, Nov. 6, 1918, ihid. /14. 


TREATY PROVISIONS 
OPERATION AND EFFECT 

§312 

Treaties of extradition are usually bilateral in form and reciprocal 
in their undertakings. However, a number of multilateral treaties 
or conventions on the subject have been concluded. On December 26, 
1933 a convention between the United States and other American 
republics was signed at Montevideo. The most outstanding differ- 
ence between this convention and the more-or-less standard type of' 
bilateral agreement is the absence of an enumeration of offenses for 
which extradition will be granted. Article 1, which takes the place 
of the usual enumeration, provides : 

Each one of tlie signatory States in harmony with the stipula- 
tions of the present Convention assumes the obligation of surren- 
dering to any one of the States which may make the requisition, 
the persons who may be in their territory and who are accused or 
under sentence. This right shall be claimed only under the fol- 
lowing circumstances : 
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a) That the demanding State have the jurisdiction to try and 
to punish the delinquency which is attributed to the individual 
whom it desires to extradite. 

b) That the act for which extradition is sought constitutes a 
crime and is punishable under the laws of the demanding and 
surrendering States with a minimum penalty of imprisonment 
for one year. 

4 Treaties, etc. (Trenwith, 1938) 4800, 4801 ; 49 Stat. 3111, 3113. For 
other multilateral agreements, see Research in International Law, Extradi- 
tion (Harvard Law School, 1935), 29 A.J.I.L. Supp. (1935) 274 et seq. 

The surrender of a person pursuant to the provisions of a treaty of 
extradition in force between the United States and the demanding 
foreign country has been held to be in accord with the provision of 
the fifth amendment to the Constitution that no person shall be de- 
prived of life, liberty, or property, without due process of law. 

Ex parte Charlton, 185 Fed. 880, 885 (C.C., D.N.J., 1911). Although this 
case went to the Supreme Court, the foregoing was not referred to in its 
opinion. 

Michael Schorer was arrested in the United States in 1911 at the 
instance of the German Government with a view to his extradition 
under the convention of September 12, 1853 between the United States 
and Bavaria. 10 Stat. 1022; 1 Treaties, etc. (Malloy, 1910) 58. He 
was accorded a hearing and committed for the action of the Secretary 
of State. Later he was released through habeas-corfus proceedings 
on the ground that the committing magistrate had not been authorized 
to act as an extradition magistrate. Thereafter he was taken into 
custody with a view to his deportation. He was again released, and 
later he was rearrested with a view to his extradition but was once 
more released, this time on two gi’ounds, namely, that the record failed 
to disclose an Executive mandate of requisition and that it failed to 
show a suflBcient prima-facie case against the accused under the law of 
the asylum state. A third arrest with a view to his extradition was 
made on March 16, 1912. The accused moved for a dismissal of the 
proceedings on the ground that he had been discharged on habeas 
corpus on the identical charge and on the further ground that he was 
not subject to rearrest on the mere allegation in the complaint that 
the demanding government had made representations that it would 
forward new evidence of guilt. Tlie motion was denied. The accused 
thereupon petitioned for a writ of habeas corpm. The District Court 
of the United States for the Eastern District of Wisconsin said : 

On behalf of the petitioner it is claimed broadly that the present 
detention cannot be justified upon mere representations of forth- 
coming new or different evidence ; that until such evidence is ac- 
tually produced, the discharge from former arrest should bind 
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both the German and the United States governments, though per- 
ha])S not strictly with the effect of a former acquittal. . . . 

There does not seem to be much doubt as to the legal principles 
governing this situation. The rule laid down in Ke MacDonnell, 
11 Blatchf. 100, Fed. Cas. No. 8771. and which has been followed 
and applied in subsequent cases, clearly recognizes the right to 
institute second proceedings where the alleged fugitive has been 
once examined and discharged. . . . 

Indeed, it was conceded upon this hearing that the power on 
the part of the government, and therefore its duty, to institute 
second proceedings, is not open to question. The question is 
therefore presented : Is there anything in the record before us 
showing any fact or cii’cumstance, or any course of procedure by 
reason of which it can be successfidly contended that such power 
has been lost, or that the government must, out of respect to the 
rights of the accused, be held to be absolved from the duty of 
exercising it ? I think the question must be answered in the 
negative. . . . 

... It may be noted that upon the former hearing the Ger- 
man government presented a voluminous record of testimony 
taken abroad, which its repi’esentatives doubtless conceived made 
out a case for extradition. Such record certainly disclosed a 
diligent effort to present the facts and circumstances attending 
many different transactions. The court here was of the opinion 
that the evidence fell short of making out a prima facie case. The 
subsequent arrest and reexamination being then instituted, the 
government here and the officials charged with the duty of carry- 
ing out the provisions of the treaty and the statutes, not only had 
the right, but are in duty bound, to accept in good faith for a rea- 
sonable time the representations made by the highest consular 
officials of the foreign government respecting new and forth- 
coming evidence. ... To my mind there is nothing in the 
recoi’d returned by the commissioner which casts any doubt upon 
the good faith of the proceedings. 

Ex parte Scherer, 195 Fed. 334, 337-339 (D.C.. E.D. Wis., 1912). 

The Attorney General asked on July 16, 1909 that, if j^racticable, 
the Secretary of State request the Dominican Government for the 
arrest and detention of Jose Antonio Gaudier, charged in Puerto 
Rico with embezzlement. The Acting Secretary replied that — 

there being no extradition treaty effective between the Govern- 
ment of the United States and the Government of the Dominican 
Republic, it would be necessary, should this Government now 
make a request for the surrencler of Gaudier, that it ask such 
surrender as a matter of grace, it being specifically point^ out 
in such request that it would be impossiole for the United St^es 
to reciprocate such a favor should the Government of San Do- 
mingo request it. While other Governments have at times sur- 
rendered fugitives from our justice upon a request made in such 
terms, they usually decline so to do because of our inability to 
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grant a reciprocal favor. The Department will, however, make 
the request, should you so desire. 

It should be noted in this connection that an extradition treaty 
between this Government and Siui Domingo has been signed and 
is now before our Senate for ratification. As soon as this treaty 
is proclaimed, it would in all probability be possible to secure the 
return of Gaudier as a matter of treaty right. The Department is 
of the opinion that it would be wisest to postpone any request for 
the surrender of the fugitive until after the treaty goes into 
effect. 

However, the American Minister Resident was later instructed to 
bring the matter informally to the attention of the Dominican officials, 
with a view to ascertaining whether they would look with favor on a 
request for surrender as an act of grace, and to make a formal request 
for extradition should it appear that the Dominican Government 
would favorably entertain the request. A formal requisition was 
made, and the accused was surrendered. 

Attorney General Wiekersham to Secretary Knov, July 16, 1909, and 
Acting Secretary Adee to Mr. Wiekersham, July 23, 1909, MS Department 
of State, file 20594; Acting Attorney General Ellis to Mr Knox, Sept 13, 
1909, and Mr. Adee to the Minister Resident (McCreerj), Sept 23, 1909, 
fill'd. /3-4; the Chargd d’ Affaires at Santo Domingo (Endicolt) to Mr Knox, 
Oct. 26, 1909, ibid /14. That extradition treaties are retio.ietn(> in effect, 
see the Minister of Honduras (Luis Lazo A ) to Mr Knox, Feb 21, 1910, 
ibid. 211.15/21; the Acting Legal Adviser (Baker) to the District Attorney 
(Bradford), Aug. 21, 1939, ibid. 211.90d/16: 1 Moore, Treatise on Extradition 
and Interstate Rendition (1691) 99. 

The supplemenfary extradition convention concluded on April 12, 
1905 between the United States and Great Britain (,34 Stat. 2903; 
1 Treaties, etc. [Malloy, 1910] 798, 799) added to the list of extra- 
ditable crimes “offenses, if made criminal by the laws of both coun- 
tries, against bankruptcy law”. An alleged fugitive from the justice 
of Scotland was held to be extraditable thereunder notwithstanding 
that at the time the crime was committed the act was not an offense 
under the laws of the United States. The United States Circuit 
Court of Appeals for the Second Circuit said : 

For the purposes of this appeal, relator was, when demand 
made, guilty of such an offense against bankruptcy law. That 
he did not at any time commit an offense against the bankruptcy 
statute of the United States is obviously immaterial. 

Thus the point stated becomes more specifically this : Oppen- 
heim cannot be extradited because, in 1924, he was not guilty of 
an offense th^ “made criminal by the laws of both countries.” 

The treaties do not contain in terms any such restriction, nor 
do they in terms refer the time of criminality “by the laws of 
both countries” to the time of demand ; the matter is one of judicial 
or professional construction. 

We think the settled construction is against relator. 
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United States e® rel. Oppenheim v. Hecht, U.S. Marshall, 16 F. (2d) 955, 
958 (C.C.A. 2d, 1927). 

The Secretary of State, in i-eplying in 1924: to a request for the 
provisional arrest and detention of Fred J. Owens, with a view to 
his extradition from Honduras, said: 

In view of the fact that due to revolutionary disturbances there 
is now no government in Honduras which is recognized by the 
Government of the United States I regret to be obliged to inform 
you that the Department is not in a position to comply with your 
request at the present time. 

Sooictai-.v HucIk". tn Attorney Gcuernl Daugherty, Mar. 14, 1924, MS. 
Department of State, file 215.110w2/-. 

The Department of State does not carry on extradition proceedings 
with regimes in foreign countries which have not been recognized. 

Secretary Kellogg to the Legation in PannmA, telegram of May 26, 1926, 
MS. Department of State, file 211f 17SA5/-. 

The Mexican Ambassador requested, on December 16, 1919, the 
extradition from the United States of Kamon A. Zamora. Subse- 
quently there came into power in Mexico a regime which had not been 
recognized by the United States at the time the Secretary of State 
received from the United States commissioner at Houston, Texas, the 
record of the extradition proceedings. In recommending to the Secre- 
tary of State the issuance of a v arrant of surrender, the Solicitor for 
the Department of State, in a memorandum dated July 22, 1920, said 
that — 

it is established by sound authority that, in international practice, 
the surrender of criminals to de facto authorities does not indicate 
expressly or by implication political recognition. The recovery 
of fugitive criminals merely affects the practical course of the 
administration of justice. This theory has been acted upon by 
the Department in the past. 

... If it is deemed proper to transmit a warrant, ... an 
informal communication such as one in the shape of a memoran- 
dum might be sent enclosing the warrant. Whether such action 
shall be taken is a question of policy. 

The United States marshal at Houston, Texas, was later informed : 

It has been decided that extradition proceedings with Mexico 
shall ^ suspended for the present and you are therefore directed 
to discharge Zamora from custody. 

The Mexican Ambassador (Bonillas) to the Secretary of State (Lansing), 
no. E-4820, Dec. 16, 1919, MS. Department of State, file 211.12Zl/orig. ; the 
Solicitor for the Department of State (Nielsen) to the Secretary of State 
(Colby), July 22, 1920, ibid. /6; Mr. Colby to the United States marshal at 
Houston, Sept. 4, 1920, ibid. /7. 
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The Consul in charge of tlie Cologne office of the American Com- 
mission to Germany informed the Department of State in 1921 of the 
efforts of the German authorities to apprehend Vincent Special, 
charged with theft in Coblenz. The Consul, after stating that the 
German court would probably attempt to extradite the accused, added 
that Special was understood to be on his way to the United States and 
that the correspondence regarding him was being transmitted to the 
Department of State in order that it might be referred to the Depart- 
ment of Justice for investigation, if considered expedient. The 
Department wrote the American Commissioner in Berlin as follows : 

You are instructed to inform Mr. Sauer that since the United 
States is still technically in a state of war with Germany, extra- 
dition proceedings between the two countries are not now being 
carried on. 

The Consul in charge of the Cologne office of the American Commission to 
Germany (Sauer) to the Secretary of State (Hughes), Mar. 30, 1921, and 
the Third Assistant Secretary of State (Bliss) to the American Commis- 
sioner to Germany (Dresel), May 17, 1921, MS. Department of State, file 
200.11Sp3/-. 


CONSTRUCTION 

§313 

The United States Circuit Court for New Jersey, in 1911, held that 
the construction of treaties of extradition is a matter for the courts 
and that they are not bound to accept the interpretation thereof by the 
executive branch of the government or by the foreign country with 
which the treaty was concluded. 

Ba parte Charlton, 185 Fed. 880 (C.C., N.J., 1911). 

In choosing between conflicting interpretations of a treaty 
obligation, a narrow and restricted construction is to be avoided 
as not consonant with the principles deemed controlling in the 
interpretation of international agreements. Considerations which 
should govern the diplomatic relations between nations, and the 
good faith of treaties, as well, require that obligations should be 
liberally construed so as to effect the apparent intention of the 
parties to secure equality and reciprocity between them. For 
that reason if a treaty fairly admits of two constructions, one 
restricting the rights which may be claimed under it, and the 
other enlarging it, the more liberal construction is to be preferred. 
Jordan v. Taskiro, 278 U. S. 123, 127 ; Geofroy v. Riggs, 133 U. S. 
258, 271; In re Ross, 140 U.S. 453, 475; Tucker v. Alexandroff, 
183 U.S. 424, 437 ; Asakura v. Seattle, 265 U.S. 332. Unless these 
principles, consistently recognized and applied by this Court, are 
now to be discarded, their application here leads inescapably to 
the conclusion tha,t uie treaties, presently involved, on their face 
require the extradition of the petitioner, even though the act with 
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which he is charged would not be a crime if committed in Illinois. 

In ascertaining the meaning of a treaty we may look beyond 
its written words to the negotiations and diplomatic correspond- 
ence of the contracting parties relating to the subject matter, 
and to their own practical construction of it. Nielsen v. Johnson., 

279 U.S. 47, 52; In re Ross, supra, 467; United States v. Texas, 

162 U.S. 1, 23 ; Kinhecul v. United States, 150 U.S. 483, 486 ; Ter- 
race V. Thompson, 263 U.S. 197, 223. And in resolving doubts 
the construction of a treaty by the political department of the 
government, while not conclusive upon courts called upon to con- 
strue it, is nevertheless of weight. Nielsen v. Johnson, supra, 

52 ; Charlton v. Kelly, 229 U.S. 447, 468. 

Factor v. Laubenheimer, U. S. Marshal, et al., 290 U.S. 276, 293-205 (1933). 

It may not be doubted, hoAvever, that extradition treaties are 
to be liberally, not strictly, construed, and, where conflicting 
interpretation may be put on a treaty obligation, one narrow and 
restricted, another broad and liberal, the narrow one will be Liberal 
rejected ; for the prime consideration in construing such treaties construction 
is that “the obligation to do what some nations have done volun- 
tarily, in the interest of justice and friendly international re- 
lationships, . . . should be constmed more liberally than a 
criminal statute or the technical requirements of criminal proce- 
dure.” Factor v. Laubenheimer, 290 U.S. 298, 54 S. Ct. 191, 

197, 78 L. Ed. 315; Ex Parte Davis (C.C.A.) 54 F. (2d) 723; 

Bernstein v. Gross (C.C.A.) 58 F. (2d) 154; Fernandez v. Phil- 
lips, 268 U.S. 311, 45 S. Ct. 541, 69 L. Ed. 970; Collier v. Vaccaro, 

(C.C.A.) 51 F. (2d) 17. 

Villareal et al. v. Hammond, Marshal, 74 F. (2(1) 503, 505 (C.O.A. 5tb, 

1934). 

It is a familiar rule that the obligations of treaties should be lib- 
erally construed so as to give effect to the apparent intention of the 
parties. 

Valentine, Police Commissioner of New York City, et al. v. United States 
ex rel. U. Coles Ncidecker, 299 U.S. 5, 10 (1936). 

Charles C. Browne was convicted in 1904, by the Circuit Court of 
the United States for the Southern District of New York, on a 
charge of conspiracy to defraud. When, in 1906, certiorari was 
denied by the Supreme Court of the United States, the accused fled 
to Canada. Extradition on this conspiracy charge was denied; and 
a further request for extradition was made, charging the accused, 
as an officer of the revenue, with admitting or aiding in admitting 
to entry goods, wares, or merchandise, upon payment of less than 
the amount of duty legally due thereon. This later request was hon- 
ored. While aboard a train in the United States the marshal for 
the Southern District of New York took Browne from the custody 
of the agent appointed to receive him from Canada and lodged 



40 


CHAPTER XII — EXTRADITION 


Mnrder 


Harceiiy 


him in prison on the conspiracy conviction. A writ of habeas corpus 
was obtained, the accused claiming that his imprisonment was in 
violation of articles III and VII of the extradition convention con- 
cluded on July 12, 1889 between the United States and Great Britain. 
26 Stat. 1508, 1509, 1510; 1 Treaties, etc. (Malloy, 1910) 740, 741, 
742. The Government contended that as article III provided only 
that no person surrendered should be triable or be tried for any 
crime or offense committed prior to his extradition other than the 
offense for which he was surrendered, and did not, like article II 
relating to political offenses, contain the words “or be punished”, 
the accused was not protected by the article. 

The Supreme Court of the United States held that the mere 
failure to use the words “or be punished” in the third article of 
the convention, as they were used in the second article, did not so 
far change and alter the manifest scope and object of that conven- 
tion and of article X of the treaty, concluded on August 9, 1842 
between the United States and Great Britain, as to render legal the 
imprisonment of the accused on a charge different from that oh 
which extradition was granted by the Canadian Government. 

Johnson V. Browne, 205 U.S. 309, 320 (1907). 

In passing upon the meaning of the word “murder” as used in the 
English text of the extradition convention concluded on February 
22, 1899 between the United States and Mexico, the United States 
Circuit Court for the Southern District of New York stated: 

There is no force in the contention that the requisition charges 
petitioner, not with murder, but with homicide. Reference to 
the treaty, whose clauses are printed in parallel columns in Eng- 
lish and Spanish, shows that the word “homocidio” was con- 
sidered by the two governments as the equivalent to “murder”, 
including among other crimes “asesinato”, or “assassination”. 
The proofs show that it_ is that variety of “homocidio” which is 
known as “asesinato” with which petitioner is charged. 

In re Vrzua, 188 Fed. 540, 542 (1911). 

The common-law definition of larceny (according to East’s 
Pleas of the Crown) is the “wrongful or fraudulent taking and 
carrying away, by any person, of tlie mere personal goods of an- 
other, from any place, with a felonious intent to convert them 
to^ his (the taker’s) own use, and make them his own property, 
without the consent of the owner.” In its essence it consists 
in the wrongful or fraudulent invasion by one of another’s pos- 
session of personal property with intent to convert it to his own 
use, and in the taking and carrying it away. . . . 

This is the meaning of the word “larceny” as generally under- 
stood in this country and the meaning of that word in the 
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treaties. Kelly v. Griffin, 241 U.S. 6, 15, 36 S. Ct. 487, 60 L. Ed. 
861; Factor v. Laubenheimer, 290 U.S. 276, 299-301, 54 S. Ct. 
191, 78 L. Ed. 315. 

Hatfield v. Quay, U.S. Marshal, et al., 87 F. (24) 368, 363 (C.C.A. 1st, 
1937). 


EXTRADITABLE OFFENSES 
IN GENERAL 
§314 

Section 5270 of the Revised Statutes of the United States (18 U.S.C. 
§651) authorizes certain judicial authorities in the United States 
“Whenever there is a treaty or convention for extradition between the 
Government of the United States and any foi-eign government” to 
issue warrants for the apiirehension of persons charged “with having 
committed within the jurisdiction of any such foreign government any 
of the crimes provided for by such treaty or convention”. It will be 
seen that the only extraditable offenses provided for in the statute are 
those for which provision is made by treaty or convention. 

The treaties and conventions between the United States and other 
powers contain an enumeration of the offenses for which extradition 
may take place. To this geiieral rule there is an exception, namely, 
the mutilateral convention between the United States and other Amer- 
ican republics signed at Montevideo on December 26, 1933, which pro- 
vides in article I that extradition may be claimed if the offense of 
which the person is accused “constitutes a crime and is punishable 
under the law's of the demanding and surrendering states with a mini- 
mum penalty of imprisonment for one year”. 4 Treaties, etc. (Tren- 
with, 1938) 4800, 4801 ; 49 Stat. 3111, 3113. 

The treaties of extradition between the United States and other 
countries provide exclusively for the return of individuals who 
are themselves fugitives from justice, and it is not contemplated 
that the treaties shall be invoked for the purpose merely of secur- 
ing the testimony of a witness. Should they be so invoked, the 
foreign government would have good cause to complain that ex- 
tradition process was being employed for purposes quite foreign 
to its intent. 

The proceedings of the Sheriff of Maricopa County in the pres- 
ent case, therefore, would appear to be unw'arranted, and the 
Department would be glad if you would advise him to this 
effect. 

The Acting Secretary of State (Adee) to the Governor of Arizona 
(Kibbey), June 26, 1907, MS. Department of State, file 7234/1. 
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Article II of the extradition convention signed by the United 
States and Mexico on February 22, 1899 provides for extradition for 
larceny of property “of the value of twenty-five dollars or more”. 
1 Treaties, etc. (Malloy, 1910) 1184, 1186 ; 31 Stat. 1818, 1819. 

In connection with a request made in 1907 by the Mexican Ambas- 
sador for the provisional arrest and detention with a view to the 
extradition to Mexico of Gustavo G. Lelevier, the Acting Attorney 
General informed the Secretary of State that — 

The evidence adduced at the hearing showed that the amount 
taken by Gustave Lelevier did not exceed $25. Thereupon the 
extradition magistrate discharged the accused. 

The Ambassador to Mexico (Creel) to the Acting Secretary of S"ate 
(Adee), July 17, 1907, MS. Department of State, file 7672; the Acting 
Attorney General (Purdy) to the Secretary of State (Root), Nov. 1, 1907, 
Hid. /5-6. 


ACT CHARGED A CRIME IN BOTH COUNTRIES 

§315 

The Supreme Court of the United States, in a case arising out of a 
request of the Government of Canada for the extradition of an 
accused person, stated : 

... It is objected that although perjury is mentioned as a 
ground for extradition in the treaty, the appellant should not be 
surrendered because the Canadian Criminal Code, §170, defines 
perjury as covering false evidence in a judicial proceeding 
“whether such evidence is material or not.” As to this it is 
enough to say that the assertions charged here were material in 
a high degree and that the treaty is not to be made a dead letter 
because some possible false statements might fall within the 
Canadian law that perhaps would not be perjury by the law of 
Illinois. “It is enough it the particular variety was criminal in 
both jurisdictions.” Wright v. Henkel, 190 U.S. 40, 60, 61. There 
is no attempt to go beyond the principle common to both places 
in the present case. 

Kelly V. OrifUn, Jailer of Lake County, Illinois, 241 U.S. 6, 13-14 (1916). 

It is not required that the crime charged in extradition proceedings 
shall be described identically by the laws of the demanding and asylum 
states. It is sufficient if the particular act charged is criminal in both 
states. As stated by the Supreme Court of the United States : 

The law does not require that the name by which the crime is 
described in the two countries shall be the same; nor that the 
scope of the liability shall be coextensive, or, in other respects, 
the same in the two wuntries. It is enough if the particular act 
charged is criminal in both jurisdictions. This was held with 
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reference to different crimes involving false statements in Wright 
V. Henkel, 190 U.S. 40, 58; KeVy y. Gnfin, 241 U.S. 6, 14; Benson 
V. McMahon, 127 U.S. 457, 465; and Greene v. United Btates, 154 
Fed. 401. Compare Ux parte Plot, 15 Cox C.C. 208. The offense 
charged was, therefore, clearly extraditable. 

Collins V. Loisel, United States Marshal for the Eastern District of 
Louisiatm, 259 U.S. 309. 312 (1922). 

John Jacob Factor was charged in England with the crime of 
receiving money, knowing the same to have been fraudulently obtained. 
The law of the State of Illinois, where extradition proceedings were 
instituted, did not specifically cover such an offense. In passing upon 
the contention of the accused that under such circumstances his sur- 
render to Great Britain could not be made, the Supreme Court stated : 

. . . The surrender of a fugitive, duly charged in the coun- 
try from which he has fled with a non-political offense and one 
generally recognized as criminal at the place of asylum, involves 
no impairment of any legitimate public or private interest. The 
obligation to do what some nations have done voluntarily, in the 
interest of justice and friendly international relationships, see 1 
Moore, Extradition, §40, should be construed more liberally than 
a criminal statute or the technical requirements of criminal pro- 
cedure. Grin v. Shine, 187 U.S. 181, 184; Yordi v. Nolte, 215 U.S. 
227, 230. All of the offenses named in the two treaties are not only 
denominated crimes by the treaties themselves, but they are recog- 
nized as such by the jurisprudence of both countries. Even that 
with Avhich petitioner is charged is a crime under the law of many 
states, if not in Illinois, punishable either as the crime of receiv- 
ing money obtained fraudulently or by false pretenses, or as lar- 
ceny. See United States v. Mulligan, 50 F. (2d) 687. Compare 
Kelly V. Griffin, supra, p. 15. It has been the policy of our own 
government, as of other.s, in entering into extradition treaties, to 
name as treaty offenses only those genei’ally recognized as criminal 
by the laws in force within its own territory. But that policy, 
when carried into effect by treaty designation of offenses with 
resjiect to which extradition is to be granted, affords no adequate 
basis for declining to construe the treaty in accordance with its 
language, or for saying that its obligation, in the absence of some 
express requirement, is conditioned on the criminality of the of- 
fense charged according to the laws of the particular place of 
asylum. Once the contracting parties are satisfied that an identi- 
fied offense is generally recognized as criminal in both countries, 
there is no occasion for stipulating that extradition shall fail 
merely because the fugitive may succeed in finding,_in the country 
of refuge, some state, territory or district in which the offense 
charged is not punishable. No reason is suggested or apparent 
why the solemn and unconditional engagement to surrender a 
fugitive charged with the named offense of which jietitioner is 
accused should admit of any inquiry as to the criminal quality of 
the act charged at the place of asylum beyond that necessary to 
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make certain that the offense charged is one named in the treaty. 
See Collins v. Lohel^ 259 U.S. 309, 317 ; Grin v. Shiw, suj)ra, 188. 

It is of some significance also that the construction which peti- 
tioner urges would restrict the reciprocal operation of the treaty. 
Under that construction the right to extradition from the United 
States may vary with the state or territory where the fugitive 
is found although extradition may be had from Great Britain 
with respect to all the offenses named in the treaty. While 
under the laws of Great Britain extradition treaties are not self- 
executing, and effect must be given to them by an act of Parlia- 
ment designating the crimes, upon charge of which extradition 
from Great Britain and its dependencies may be had, all the 
offenses named in the two treaties have been so designated by 
Acts of Parliament of 1870, 33 and 34 Victoria, c. 52, as amended 
by Act of 1873, 36 and 37 Victoria, c. 60. 

The District Court for Southern New York, decided, in 1847, 
that the proviso in the Extradition Treaty with France of 
November 9, 1843, like that in Article X, did not require that the 
treaty offense charged to have been committed in France should 
also be a crime in New York, the place of asylum. In re Metz- 
ger, supra. The precise question now before us seems not to 
nave been decided in any other case, and in no case in this Court 
has extradition been denied because the offense charged was 
not also criminal by the laws of the place of refuge. In IF right 
V. Henkel, supra, the offense charged, fraud by a director of 
a company, was, liy paragraph 4 of Article I of the Convention 
of 1889, a treaty offense only if made criminal by the laws of 
both countries. In Collins v. Loisel, supra, and in Kelly v. Grif- 
fin, supra, the i^estion was whether the crime charged was a 
treaty offense. The court so held and the right to extradition 
was sustained. The offense charged was said to be a crime in 
both countries, and it seems to have been assumed without dis- 
cussion, and not questioned, that its criminality at the place of 
asylum was necessary to extradition. See also Bingham v. Brad- 
ley, 241 U.S. 611, 518. That assumption is shown here to have 
been unfounded. 

Foefor V. LautenJieimer, U.S. Matshal, et ah, 290 US 27G, 298 (1933). 

. . . The question of whether or not a fugitive shall be sur- 
rendered must of necessity be decided by the government to which 
the application for the fugitive’s surrender is made. The courts 
of the country which makes the demand are not expected to 
review the decisions of the government and the courts of the 
country which makes the surrender. It would place the judicial 
and executive branches of this government in unseemly and use- 
less conflict to have the courts decide that the demand was not 
authorisjed by the treaty after the country on which the demand 
was made_ had granted it and the courts of that country had 
approved it. ... The defendants may demand here that they 
be tried only for the offense for which thej' were extradited, but 
they cannot defend on their trial in this country by the averment 
that the demand and surrender were not sanctioned by the treaty 
after the surrender has had the approval of the courts of the 
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country on which the dcniiind was made. ... It is clear that, 
when such sovereign’s discretion is exercised against the surren- 
der of the fugitive, the courts of this country could not interfere. 
The same rule should apply ^\hen, after investigation, the sover- 
eign exercises discretion in favor of granting the demand, espe- 
cially when the fugitive appeals to the courts of that sovere^n 
and they hold that the surrender was within the treaty. 

Orccnc ct al. v. United Staici>, Fed. 401, 407 (C C A. r)th, 1007). 


POLITICAL OFFENSES 

§316 

The Government of the United States has generally excepted from 
the oflFenses for which extradition may be granted under treaties to 
which it is a party, offenses of a purely political character. The 
treaties seldom undertake to define a political offense. 

When the extradition convention, concluded on June 15, 1904 be- 
tween the United States and Spain, was submitted to the Senate of the 
United States for its advice and consent to ratification, the Senate 
adopted three amendmenls. The Spanish Government accepted the 
first and third amendments hut refused to accept the second, which 
struck from article III of the convention as signed the words: “An 
attempt, whether consummated or not, against the life of the Sovereign 
or of the Head of any State, or against that of any member of his 
family, Avhen such attempt comprises the act either of murder or 
assassination or of poisoning, shall not be considered a political offence, 
or an act connected with such an offence.’’ This led to the conclusion 
on August 13, 1907 of a protocol embodying a comxiromise. Article 
III of the treaty as amended by the protocol reads as follows: 

The iirovisions of this Convention shall not import claim of 
extradition for any crime or offence of a political character, nor 
for acts connected with such crimes or offences; and no person sur- 
rendered by or to either of the Contracting Parties in virtue of 
this Convention shall be tried or punished for a political crime or 
offence. When the offence charged comprises the act either of 
murder or assassination or of poisoning, either consummated or 
attempted, the fact that the offence was committed or attempted 
against the life of the Sovereign or Head of a foreign State or 
against the life of any member of his family, shall not be deemed 
sufficient to sustain that such a crime or offence was of a political 
character, or was an act connected with crimes or offences of a 
political character. 

The Minister to Spain (Hardy) to the Secretary of State (Hay), no. 335, 
Mar. 17, 1905, MS. Department of State, 142 Despatches, Spain ; the Minister 
to Spain (Collier) to the Secretary of State (Root), no. 373, July 27, 
1907, ibid., file 5322/10-11; 35 Stat. 1947, 1955 ; 2 Treaties, etc. (MaUoy, 
1910) 1712, 1717. 



46 


CHAPTER XII — EXTRADITION 


Judicial 

Question 


On June 12, 1908 the Honduran Minister in Washington addressed 
the following note to the Secretary of State : 

In jiursuance to instructions from my Govermnenl. I have 
the honor to state to your Excellency that a treaty of Extradition 
might be concluded between my country and the United States 
of America, taking as a model, as far as its provisions are con- 
cerned, the treaty between this Kepublic and Nicaragua. How- 
ever, I deem it opportune to faubiuit to your Excellency’s judg- 
' ment some modifications which I deem worthy of being taken into 
consideration, as follows : 

1. Add the following provisions to Article IV : “The 
proper court shall decide in each case whether the crime is a 
political one or is connected nith politics, or whether it is a 
common law offense.” 

The foregoing modifications are based on principles embodied 
in the Political Constitution of Honduras. 

The Secretary of State replied : 

According to the system of jui’isprudence obtaining in tlie 
United States, the question as to whether or not an offemse is a 
political one is always decided in the first instance by the judicial 
officer before -whom the fugitive is brought for commitment to 
surrender. If the judicial authorities refuse to commit the fugi- 
tive for surrender on the ground that he is a political offender, 
or for any other reason, the matter is ended. The executive then 
has no authority to review the finding. But if the committing 
magistrate decides that the fugitive is not a political offender 
and has committed an extraditable offense, the Executive authority 
still retains an ultimate discretionary poiver to review the finding 
of the committing magistrate as to whether or not the fugitive 
has committed an offense which falls within the purview of an 
extradition treaty. Bearing in mind, therefore, that under our 
system of jurisprudence, it is not pos'ible for any fugitive who 
claims to be a political offender to be extradited unless a judicial 
officer has found his claim without merit, it is hoped that your 
Government will be satisfied without insisting upon the insertion 
of an express stipulation providing that the question as to 
whether an offense is political shall be decided by the judicial 
authorities. 

Minister Ugarte to Secretary Root, June 12, 1908, and Mr. Root to Senor 
Ugarte, Oct. 1, 1908, MS. Department of State, file 12172/2. 

When the United States sought the extradition from Mexico of 
Alberto Cabrera on a charge of murder, he endeavored to avoid ex- 
tradition by setting up the defense that his act was political in char- 
acter. The President of Mexico stated ; 


t 

I 
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Considering : 

That with reference to the exception raised by the accused and 
based on Paragraph II, of Article III of the Treaty, which para- 
grapli provides ‘‘that the extradition shall not be gi-anted when 
the charge is of a purely political character,” it is said by Garraud 
that, a purely political infraction is that which has not as a pre- 
dominating feature, but as a sole and exclusive purpose to destroy 
or change the political regime in one or several of its elements. 
This regime entbraces exteriorly the independence of the nation, 
the integrity of its territoi-y, and its relations of state with other 
nations. Interiorly it embraces, the form of Government, the 
organization of public iiowers, their mutual relations, and in fact, 
the political rights of citizens. (French Penal Law, Vol. I, No. 
96). According to Rolin: “political infractions are only such as 
are directed against the political organization or political regime 
of a State and which may have for a jiui’pose to destroy or dis- 
turb said regime or political organization. (Rev. du dr. Inter. 
1884r, page 166). And in conclusion, according to the doctrine 
of M. de Bar, mentioned by Soldain : “punishable acts which osten- 
sibly emanate from a tendency to destroy illegally the State and 
its institutions, .should be considered only as political crimes.” 
“The political nature of each act, does not depend from the exist- 
ence or non existence of political reasons, but only from the 
nature of the act considered in its essence. Under a juridical 
aspect, murder continues to be a crime of common order, what- 
ever may be the motives of the same. The act of depriving a 
fellowman of his life should not be tolerated although political 
passion may have been its motive, or whether it may have been 
caused by love, vengeance or ambition. Conscience tells us, 
except when shadow ed by party-feelings, that those who killed 
President Lincoln, the Dube de Berry, Rossi, that Feischi, Orsini, 
Nobiling. Passanante or Otero, have been guilty of murder or 
intent to commit it. Under a moral point of view, some differ- 
ences may have existed among such men, as there may be also 
between those who act under the influence of non-political pas- 
sions; but not for this reason do they fail to be assassins in all 
the tongues and under all laws. Besides, it is impossible to know 
in each case, and with certainty, the intention of tlie guilty party. 
(Repertoir du Droit Frangaise of A. Carpentier and C. F. du 
Saint. — ^Vol 22. — Extraditions, in which article many au&ors 
concur in the above doctrine). The Institute of International 
Law, in its Oxford session, established that acts attended with 
all the characters of common crimes (murder, arson or robbery) 
should not be exempted from extradition, owing to the political 
intention of the actors. In its session at Geneva, held in 1892, it 
adopted the following resolutions: Article One. — Extradition 
should not be granted on a purely political charge. Article 
Two. — It should also be denied on mixed charges or connected 
with political offenses or crimes, also called relative political 
crimes, except when it is a matter of crimes of the highest class, 
under the point of view of morals and common law, such as mur- 
der, poisoning, maiming and severe wounds, wilfully and inten- 
tionally committed, the attempts to commit such crimes and at- 
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tempts against property, tliroiigli arson, explosion or flooding, as 
well as high class robbery, notably those which are committed by 
the aid of weapons and violence.” 

It is in eeery way unfounded that the murder of Judge Stanley 
Welch, such as it was committed and taking in consideration all 
the circumstances appearing from the documents filed with the 
request for extradition, is a purely political crime, if the same is 
subjected to the definitions above given for crimes of that specie. 
The same failing to be purely political is not exempted from 
extradition, according to paragraph II. of Article III of the 
Treaty between Mexico and the United States. And even though 
said Treaty might have excepted also mixed crimes or those con- 
nected with politics, the one imputed to Alberto Cabrera could not 
be subject to the exception by reason of the above mentioned in- 
ternational doctrines mentioned above. And therefore the 
reasons alleged are entirely unfounded with respect to the first 
exception raised by the accused. 

The Chargfi d’ Affaires in Mexico (Coolidgc) to the Secretary of State 
(Root), Nov. 13, 1007 (enclosure 4), MS. Denartnient of State, file 
7607/23-25, translation. 

Ignatius T. T. Lincoln, whose extradition from the United States 
was requested by the British Government, sought to resist extradi- 
tion on the ground that the demanding government would prosecute 
him for a political offense. The court said : 

... If it be shown that the acts charged as crime indicate a 
political offense, and not a criminal one, as known to the jurisdic- 
tion holding the hearing, then certainly the court could not find 
that there was probable cause as to the commission of a crime. 
This would involve considering whether the offense as charged is 
political or criminal. 

But it is not a part of the court proceedings nor of the hear- 
ing upon the charge of crime to exercise discretion as to whether 
the criminal charge is a cloak for political action, nor whether the 
request is made in good faith. Such matters should be left to the 
Department of State. The government of the United States, 
through the Secretary of State, should determine whether the 
foreimi government is in fact able to exercise its civil powers, and 
whether diplomatic and treaty relations are being carried out and 
respected in such a way that it is safe to surrender an alleged 
criminal under a treaty. 

It is thought by the court that application to the Seci’etary of 
^ate of the United States will furnish full protection against 
the delivery of the accused to any government which will not live 
up to its trea^ obligations, and that the Secretary of State will 
be fully satisfied (before delivering the accused to the demand- 
HiS government) that he is wanted (in the legal sense of that 
term) upon a criminal charge, that it is not sought to secure 
him from a country upon which he is depending as an asylum 
because of political matters, and that the treaty is not actually 
used as a subterfuge. 
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If adiournment is nccessurv to allow the accused in this case 
to investigate the iiropriety of his extradition, that application 
should be made to tlie Department of State and not to the court. 

In re Lincoln, 228 Fed 70, 74 (DC., E.D.N.Y., 1915). 

The Charge d’Affaires ad interim of Russia requested on December 
8, 1908 tlie extradition of Krishian Rudewitz. During the hearing 
before the United States Commissioner for the Northern District oif 
Illinois the attorneys for the accused sought to establish that the 
crimes charged were political ollense'-. When the United States Com- 
missioner found against the accused, the entire record of the hearing 
was transmitted to the Sccretai*j- of State. The latter informed the 
Ambassador of Russia as follows: 

The testimony of the accused given before the extradition com- 
missioner goes to establish that the accused was a member of the 
Benen group of the Social Democratic Labor Party, one of the 
several revolutionary parties in Russia ; that later he joined the 
Zhagran group of that party; that at a regular meeting of the 
Zliagran group, the death of the Leshinskys and Mrs. Kinze and 
the burning ot the premises, were voted as rcvolutionary acts and 
measures ; and that the accused participated in the business before 
this meeting. Other ■\\itnesses corroborated his testimony that 
the aim, purpose, and v ork of this Social Democratic Labor Party 
were revolutionary and that the death of the persons above named 
was ordered by one of the organizations of that party. Although 
there was some discrepance in the evidence as to just which local 
organization passed the original death decree, this has appeared 
to De immaterial in view of the evidence to the fundamental fact 
that some organization of this revolutionary party did actually 
decree that the persons named should be put to death. The wit- 
nesses testifying to these matters were not impeached and the 
demanding Government introduced no evidence to controvert their 
testimony. 

In view of these facts and circumstances the Department, after 
a mature and careful consideration of the evidence so adduced in 
this case, finds it is forced to the conclusion that the offenses of 
killing and burning with which the accused is charged are clearly 
political ill their nature, and that the robbery committed on the 
same occasion was a natural incident to executing the resolutions 
of the rev'olntionary group and cannot be treated as a separate 
offense, certainly not as a separate offense by this man without 
some specific identification of him with that particular act, and of 
this there is no evidence whatever. Therefore, none of these 
offenses is such as will afford a proper and sufficient ground for the 
extradition of the accused to Russia. Neither the treaty nor the 
law of the United States limits the protection of political charac- 
ters to acts which are approved by the Government from which 
extradition is demanded. However much the Government of the 
United States may deplore or condemn acts of violence done in the 
commission of acts having political purpose, however unnecessary 
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or unjustified they may be considered, if those acts yrere in fact 
done in the execution of such a purpose, there is no right to issue 
a warrant of extradition therefor. 

The Government of the United States finds itself impelled to 
these conclusions not only by tlie generally accepted rules of 
international law which forbid the surrender of political fugitives, 
by the principles of internal jurisprudence, which, proclaimed 
and acted upon by the courts of this and other countries, declare 
that “a person acting as one of a number of persons engaged in 
acts of violence of a political character, with a political object, and 
as part of the political movement and rising in which he is taking 
part” is a political offender and so entitled to an asylum in this 
country; and by the. long and consistent course of rulings in 
which the execi'itive branch of this Government has expressly 
adopted and carried out such laws and principles, — but also by 
the express provision of Article III of the Extradition Treaty 
between this Government and Russia, which, in precise terms, 
prohibits the surrender of political offenders. 

The Ambassador replied : 

I shall not fail to carry the decision to my Government’s 
knowledge. 

At the same time I make it my duty to formulate all reserva- 
tions as to the conclusions set forth in the said note upon which 
the decision is based and which essentially differ from the con- 
clusions reached bj the magistrate who first had to try the case 
Avhen he rendered his decision in favor of extraditing the accused. 

In a further note dated April 25, 1909 the Ambassador stated : 

The Imperial Government is unable in any manner to acquiesce 
in the views of the Government of the United States set forth 
in the above mentioned note of the Department of State as to 
what constitutes a political crime in the sense of the exemption 
stipulated in the Extradition Treaty. 

The Russian Charge d’Affalres (Kroiiiwnsky) to the Secretary of State 
(Root), Dec. 8, 1908, and Mr. Root to the Russian Ambassador (Rosen), 
Jan. 26, 1909, MS. Department of State, file 16649/9; Mr. Rosen to Mr. Boot, 
Jan. 26, 1909, iftid. /37 ; Mr. Rosen to Secretary Knox, Apr. 25, 1909, 
ihid. 

The Charge d’Affaires ad interim of Mexico requested on September 
22, 1909 the provisional detention of Maximo Martinez, Ines Ruiz, and 
Gerardo Saenz, fugitives from the justice of Mexico, convicted and 
sentenced on charges of murder, robbery, bodily injuries, and arson. 
Ines Ruiz was arrested and given a hearing before the United States 
Commissioner at San Antonio, Texas, and was released on February 9, 
1910. 

^ Pursuant to the request made on February 12, 1910 for the extradi- 
tion of Ruiz, the accused again was arrested. The Assistant Secretary 
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of State in replying on February 16, 1910 to the Ambassador’s request 
stated that — 

the Department has received information going to show that it 
was charged in the recent proceedings before United States Com- 
missioner Scott in this same case, that although Ruiz was in 1896 
surrendered by the United States Government to the MexicaTi 
Government upon charges of murder, robbery and arson, the fugi- 
tive was, as a matter of fact, upon his return to Mexico, tried upon 
a charge of participating in the “Garza Revolution” and was sen- 
tenced to be shot for such participation. You will at once perceive 
and appreciate that if the facts be as thus suggested it would 
appear that a proper interpretation of the Extradition Treaty 
between the United States and Mexico of 1899, which provides that 
extradition shall not take place “when the crime or offense shall be 
of a purely political character,” could scarcely be deemed either to 
entitle your Government to request the surrender of this fugitive, 
or to warrant the Government of the United States in surrendering 
him should the request therefor finally be made upon it. 

The Ambassador replied : 

The provisions of the treaty in force between the two countries 
applicable to the case are perfectly clear and precise. Section 2 
of article 8 provides that if a person whose extradition is asked 
shall have been convicted of an offense, it will be sufficient to 
produce a duly authenticated copy of the sentence of the court, 
to prove the escape of the offender and to identify him in order 
to obtain his extradition. 

Nevertheless, the Commissioner in the case appears to have 
entered upon a consideration of its merits, as though it were that 
of a person charged with an offense and not that of an offender 
under sentence. 

To this, the Acting Secretary of State responded: 

Wliile the Department has no disposition to enter upon a dis- 
cussion which, under the present status of the case, would be purely 
academic, the Department deems it best to call to your attention, 
what indeed you will readily perceive, that the Government of 
Mexico would doubtless no more care to request the extradition 
of a person as convicted of a non-extraditable crime than it would 
wish to ask for the extradition of a person to be tried for such a 
crime. It seems obvious that neither case would fall within the 
purview of the treaty. Moreover, the Department is of the 
opinion that the plea of a fugitive that the crime with which he is 
charged is not extraditable is a plea which remains to the juris- 
diction of the Commissioner and may, therefore, always be raised 
whether or not the surrender of the fugitive is requested by reawn 
of a conviction for a crime or because he is merely charged with- 
a crime. 

The Department does not, however, intend by this to suggest 
that a Commissioner before whom a person convicted of a crime 
was brought for hearing, could examine into the question as to 
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■whether or not such a fugitive were guilty of the crime charged. 
It is thought that this question should be considered as closed by 
reason of the conviction in the country from which the fugitive 
comes, but this principle would not prevent the fugitive from 
raising the question that the crime of which he had been con- 
victed was not an extraditable offense. 

Charge Davalos to Secretary Knox, Seiit. 22, 1909, M.S. Department of 
State, file 21671; Ambassador Barra to Mr. Knox, Feb. 12, 1910, and the 
Assistant Secretary of State (Wilson) to Sefior Barra, Feb. 15, 1910, ibid. 
21671/14; Sefior Barra to Mr. Knox, Feb. 17, 1910, and Mr. Wilson to 
Sefior Barra, Feb. 23, 1910, ibid. /18. 

The United States Circuit Court of Appeals, Second Circuit, in an 
opinion dated November 4, 1929, held that aii alien may be deported 
for political offenses committed in the United States and pointed out 
the distinction between such action and extradition for a purely 
political offense. 

United States ex reU Oiletti v. Commissioner of Immigration, Ellis 
Island, New York Harbor, 35 F. (2d) 6S7, GS9 (1929). 


ESCAPE FOLLOWING CONVICTION 

§317 

The status of an escaped convict is not to be confused with that of 
one who has been convicted in absentia. The latter is treated, under 
the practice prevailing in the United States, merely as a person 
charged with the commission of a crime. Tlie only material differ- 
ence between the two classes of cases is that with respect to the evi- 
dence which the demanding government is required to submit. If 
the fugitive was before the court when convicted, a copy of the sen- 
tence is presented as evidence. If he was convicted in absentia., evi- 
dence of the character of that required in cases 'where the accused has 
not been tried must be presented. Article XI of the treaty of extra- 
dition concluded on August 1, 1924 between the United States and 
Finland, for example, provides: 

If the fugitive criminal shall have been convicted of the crime 
for which his surrender is asked, a copy of the sentence of the 
court before which such conviction took place, duly authenticated, 
shall be produced. 

44 Stat. 2002, 2005 ; 4 Treaties, etc. (Trenwith, 1938) 4125, 4127. 

The Secretary of State said in 1925 in a letter to the Governor of 
Wisconsin in connection with a request for the extradition from Can- 
ada of Ed Malen : 

It is observed that in the documents enclosed with your letter 
the charge upon which the fugitive’s extradition is sought is that 
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of having escaped from the Wisconsin State Prison. The extra- 
dition treaties in force between the United States and Great Brit- 
ain which are applicable to Canada do not provide W extradition 
on the charge above mentioned. However, since it is observed 
that Malen was convicted in yonr state upon the charge of obtain- 
ing money under false pretences, the Department has telegraphed 
the American Consul at Hamilton to request Malen’s provisional 
arrest and detention as having been convicted of the latter offence. 

The papers transmitted with your letter are returned in order 
that they may be amended to conform to the basis upon which 
extradition will have to be sought for Malen as above indicated. 

Secretary Kellogg to Governor Blaine, May 4, 1025, MS. Department of 
State, file 242.11M29/2. 

A person convicted of a crime and subsequently paroled who pro- 
ceeds to a foreign country in violation of the parole may be extradited. 
While extradition is granted on the charge on which conviction was 
had, proof of the parole may be required. 

United States Commissioner Smith to the Secretary of State (Bryan), 
Nov. 6, 1913, MS. Department of State, file 211.42B13/2. 

Elijah Lane, after conviction in 1916 in Kansas but before sentence 
was imposed, fled to Canada. In acknowledging the receipt of the re- 
quest of the Governor of Kansas for the extradition of the fugitive, 
the Acting Secretary of State said : 

You have doubtless observed that Article VII of the Extra- 
dition Convention of 1889 with Great Britain provides that, in 
case of a fugitive criminal alleged to have been convicted of a 
crime for which his surrender is asked, in addition to the copy of 
record of conviction and of the sentence of the Court, there shall 
be produced evidence proving that the prisoner is the person to 
whom such sentence refers. 

It appears that the fugitive Lane fled the State of Kansas be- 
fore sentence was pronounced upon him, but the Department pre- 
sumes that the lack of such sentence will not operate to. prevent 
his surrender upon the eiddence of his conviction and identity. 

The Acting Secretary of State (Polk) to the Governor of Kansas 
(Capper), May 25, 1916, MS. Department of State, file 242.11L24. 

Sam Finkelstein was convicted in 1921 in Cook County, Illinois, of 
burglary and sentenced to 20 years’ imprisonment. He was paroled 
on Mai'ch 6, 1931 and thereafter went to Canada. On August 6, 1931 
a warrant for parole violation was issued by the Illinois State Re- 
formatory. In informing the acting superintendent of supervision of 
parolees I’egarding the procedure to obtain the extradition of the 
accused from Canada, the Department of State said : 

The Department encloses a copy of its Memorandum Relative 
to Applications for the Extradition of Fugitives from Justice 


Parole 
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and informs you that it could only take action in this matter 
upon the request of the Governor of Illinois, which should be 
based upon the charge on which Finkelstein was convicted and 
supported by documents, in duplicate, including a duly authen- 
ticated copy of the record of conviction and sentence of the court, 
a duly authenticated copy of the parole on which the fugitive was 
released, and an affidavit by an appropriate official, duly authen- 
ticated over the State seal as to the legal effect of the indeter- 
minate sentence imposed upon the fugitive and the bearing there- 
on of the parole which was granted. Copie.s of the warrant 
issued for Parole Violation should also be furnished. 

The Legal Adviser of the Department of State (Hackworth) to the acting 
superintendent of supervision of parolees (Sullivan), July 12, 1937, MS. 
Department of State, file 242.11 Finkelstein, Sam/2. 

The chief parole officer of the State of New York inquired in 19' 
of the Secretary of State whether, when it was desired to extradite 
from Canada a parole violator, the extradition papers should be based 
upon the crime of which the fugitive was convicted or upon the parole 
violation. The Department of State replied: 

Since violation of parole is not made extraditable by treaty 
provisions in force between the United States and Canada, it 
would be necessary to base any request for the extradition of 
such a violator on the crime of which he was convicted. There 
are no treaty provisions in force between the United States and 
Canada which would operate as a bar against the extradition of 
parole violators based upon their original conviction. Moreover, 
the Department is not aware of any decision rendered in Canada 
which would militate against the extradition of such persons. 

Article VII of the Extradition Convention of July 12, 1889 
provides as follows : 

“The provisions of the said Tenth Article [of the treaty of 
1842] and of this Convention shall apply to persons convicted 
of the crimes therein respectively named and specified, whose 
sentence therefor shall not have been executed. 

“In case of a fugitive criminal alleged to have been convicted 
of the crime for which his surrender is asked, a copy of the record 
of the Convention [corvoiction'l and of the sentence of the court 
before which such conviction took place, duly authenticated, shall 
be produced, together with the evidence proving that the prisoner 
is the person to whom such sentence refers.” 

In addition to the evidence mentioned in the quoted treaty 
provision it would be essential in the case of requests for the 
extradition of parole violators to set forth the pertinent laws 
of the state, both those defining and penalizing the crime of 
which the fugitive had been convicted, and those relating to 
parole and to establish that the fugitive had not completed serv- 
ice of the sentence which was imposed upon him. 
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The chief parole officer of the State of New Tork (Dupree) to the Sec- 
retary of State (Hull), Mar. 1 , 1940, MS Department of State, file 242.11 
Orman, Allen/1; the Legal Adviser of the Department of State (Hack- 
worth) to Mr. Dupree, Mar 8, 1940, ibtd /2. 

The Governor of New York requested in 193R the provisional arrest 
and detention of George Award, a parole violator, with a view to 
his extradition from Canada for attempted larceny. The Secretary 
of State informed the Governor that — 

Attem'pted larceny does not seem to be extraditable by treaty 
provisions in force between United States and Canada. Actual 
commission of offense apparently is required in which fugitive 
was principal or participant. 

Even if offense charged were extraditable, fact that period of 
sentence imposed has expired would seemingly constitute insu- 
perable obstacle for extradition, although parole violation has 
occurred in meantime. 

Governor Lehman to Secretary Hull, telegram of July 19, 1938, MS. 
Department of State, file 242.11 Award, George/1 ; Mr. Hull to Mr. Lehman, 
telegram of July 21, 1938, i&id. /8. 


NATIONALS 

NATIONALS OF ASYLUM STATE 

§318 

While most of the treaties of extradition between the United States 
and foreign countries either disclaim any obligation to surrender 
citizens of the state of asylum — which, in the United States, amounts 
to a prohibition against surrender — or make their surrender discre- 
tionary with that state, the inclusion of such a provision is not the 
result of a fixed policy on the part of the United States. As a matter PoUcy 
of fact, generally speaking, the policy of the United States is to 
surrender citizens. In the absence of a provision in the treaty re- 
stricting surrender, all fugitives, without regard to citizenship are 
subject to extradition if the cases are otherwise covered by the treaty. 

The extradition treaty concluded on May 25, 1904 between the 
United States and Panama (34 Stat. 2851; 2 Treaties, etc. [Malloy, 

1910] 1357, 1359) provides in article V : 

Neither of the contracting parties shall be bound to deliver up 
its own citizens or subjects under the stipulations of this Treaty. 

While the treaty appears to be general in its application, in that 
it does not expressly except the Panama Canal Zone, an exception has Panama 
in fact been made, under the authority contained in article XVT of 
the convention concluded on November 18, 1903 ( 33 Stat. 2234, 2238; 
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France 


2 Treaties, etc. [Malloy, 1910J 1349, 1354), by an inforinal arrange- 
ment applying solely to extradition between the Canal Zone and the 
Republic of Panama. This agreement resulted in the promulgation 
by the Governor of the Panama Canal of an order of September 19, 
1906 and by the President of the Republic of Panama of a decree 
of September 22, 1906. Provisions identical w ith those of the Gov- 
ernor’s order are contained in sections 881 to 892 of title 6 of the Canal 
Zone Code. Section 881 reads: 

All persons who have been condemned, prosecuted or accused 
before the courts of the Republic of Panama as authors or ac- 
complices of crimes, transgressions or offenses against the laws 
of said Republic, who seek refuge in the Canal Zone, shall be, upon 
apprehension, taken into custody by the authorities of the Canal 
Zone and delivered to the authorities of the Republic of Panama, 
upon the demand of the Government of that Republic and com- 
pliance with the procedure hereinafter prescribed. 

Notwithstanding the provision last quoted the United States did 
not depart completely from the provision of the earlier treaty, in as 
much as it is expressly pi’ovided in section 882. title 6, of the Canal 
Zone Code that : 

The Government of the Canal Zone is at liberty to decline com- 
pliance with a demand of the Government of the Republic of 
Panama for the arrest and delivery to the authorities of said 
Republic of a fugitive from the justice of the Republic of Panama 
when said fugitive is a citizen of the United States. The dis- 
cretion hereby reserved shall be exercised by the Governor of the 
Panama Canal. 

In a note dated January 31, 1933 to the Minister of Panama, Assistant 
Secretary White stated with reference to article V of the extradition 
treaty of 1904 quoted above : 

It has been the practice of the United States to interpret treaty 
provisions of this nature as containing no grant of power to the 
United States to surrender American citizens. However, if, as 
is assumed from the reciprocity implied in the pre'^ent request, 
your Government is prepared as a general practice to grant the 
surrender of Panaman citizens to the United States under the 
provisions of the Treaty, the Government of tlie United States 
does not care to raise the question at this stage in the instant case 
as to the appropriate interpretation of the quoted treaty provisions. 

Assistant Secretary White to Minister Alfaro, Jan. 31, 1933, MS. Depart- 
ment of State, file 211.19 McLaney, Robert and Wood/8. 

Article V of the treaty of 1909 between the United States and 
France provides that “Neither of the contracting Parties shall be 
bound to deliver up its own citizens or subjects.” 3 Treaties, etc. 
(Redmond, 1923) 2580, 2582 ; 37 Stat. 1526, 1530. A similar provi- 
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sion was contained in article VI of the treatj' of 1861 between the 
United States and Mexico. 1 Treaties, etc. (Malloy, 1910) 1125, 1127; 
12 Stat. 1199, 1202. This lattei- provi.sion was interpreted by the 
District Court of the United States for the Western District of Texas 
in the case of Fx parte McCabe^ 4G Fed. 363 (1891) , wherein it was 
held that the United States could not surrender an American citizen. 
The Department of State followed this ruling in construing other 
similar treaty provisions. When, therefore, in 1936 the French Gov- 
ernment requested the extradition, under the treaty of 1909, of B. 
Coles, George IV., and Aubrey Xeideckcr, stated in the request to be 
American citizens, the Department declined to issue the certificate 
provided for in the treaty. Ne\ ertheless, the French authorities were 
able to bring about the provisional arrest and detention of the men, 
who immediatelj' petitioned for writs of habeas corjms. The case 
was carried to the Supreme Court of the United States, which said: 

The question is not one of policy, but of legal authority. The 
United States has favored the extradition of nationals of the 
asylum state and has sought — frequently without success — ^to 
negotiate treaties of extradition including them. Several of our 
treaties have made no exception of nationals. . . . T\rhere 
treaties have provided for the extradition of persons without 
exception, the United States has always construed its obligation 
as embracing its citizens. . . . 

The effect of the exception of citizens in the treaty with France 
of 1909 — now under consideration — ^must be determined in the 
light of the principles which inhere in our constitutional sys- 
tem. . . . The surrender of its citizens by the Government of 
the United States must find its sanction in our law. 

... As stated by John Bassett Moore in his treatise on 
Extradition — summarizing the precedents — “the general opinion 
has been and practice has been in accordance with it, that in 
the absence of a conventional or legislative provision, there is 
no authority vested in any department of the government to 
seize a fugitive criminal and surrender him to a foreign.power.” 
Counsel for the petitioners do not challenge the soundness of this 
general opinion and practice. It rests upon the fundamental 
consideration that the Constitution creates no executive preroga- 
tive to dispose of the liberty of the individual. Proceedings 
against him must be authorized by law. There is no executive 
discretion to surrender him to a foreign government, unless that 
discretion is granted by law. It necessarily follows that as the 
legal authority does not exist save as it is given by act of Con- 
gress or by the teims of a treaty, it is not enough that statute 
or treaty does not deny the power to surrender. It must be 
found that statute or treaty confers the power. 

• •••••* 

It is a familiar rule that the obligations of treaties should 
be liberally construed so as to give effect to the apparent in- 
tention of the parties. . . . But, in this instance, there is no 
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question for construction so far as the obligations of the treatj 
are concerned. The treaty is explicit in the denial of any obli- 
gation to surrender citizens of the asylum state — ^“Neither of 
the contracting Parties shall be bound to deliver up its own 
citizens.” 

* 

Applying, as we must, our own law in determining the au- 
thority of the President, we are constrained to hold tnat his 
power, in the absence of statute conferring an independent 
power, must be found in the teims of the treaty and that, as the 
treaty with France fails to grant the necessary authority, the 
President is without pow’er to surrender the respondents. 

However regrettable such a lack of authority may be, the 
remedy lies with the Congress, or with the treaty-making power 
wherever the parties are willing to provide for the surrender 
of citizens, and not with the courts. 

Valentine, Police Commissioner of New York City, et al. v. United States 
ex tel. B. Coles Neidccker, 299 U S 5, 7-18 (1936). 

An opportunity was afforded in 1923 to avert such a decision as was 
rendered in the Neideeker case just mentioned when the French Am- 
bassador, acting on instructions fi’om his Government, proposed a 
modification of article V of the treaty of 1909 to provide that the 
United States should agree to surrender all pei’sons, including its 
nationals, and France should undertake to surrender all persons except 
its nationals. The Secretary of State said in reply : 

I have the honor to inform you that careful consideration has 
been given to the statements contained in the aide memoire of 
your Embassy dated December 4, 1923, wherein it is pointed out 
that in Article 5 of the Extradition Treaty between the United 
States and France provision is made that the contracting parties 
shall not be bound to surrender their own citizens under the Con- 
vention; that in view of this provision the United States considers 
itself as without authority to surrender its citizens to France, in 
consequence of which American citizens committing crimes in 
France and fleeing to this country go unpunished ; and that the 
law of France prohibits the surrender of French citizens in extra- 
dition cases, but makes provision for their trial in France for 
offenses committed abroad. In view of this situation your 
Embassy considers that the practical operation of the treaty 
provision is disadvantageous to France and suggests that the 
treaty be amended either by inserting a provision whereby the 
United States undertakes to surrender all persons while France 
undwtakes to surrender all persons except her nationals, or by 
adding to Article 5 as now in force the following : 

“Provided their law permits of their trying and punishing 
offenses committed by their nationals abroad.” 

Since, generally speaking, the law of the United States does not 
provide for the trial and punishment of its nationals for offenses 
committed abroad, the second alternative suggested by your 



NATIONALS 


59 


Embassy would appear to be identical for all practical purposes 
with the first suggestion. 

The Department recognizes that it is an undesirable condi- 
tion of affairs under which American citizens committing crimes 
abroad can escape punishment by fleeing to this country, but 
its experience with relation to the practical working out of the 
system of law under which citizens of a country are placed 
upon trial in their own land for offenses committed abroad 
would seem to indicate that the unequality existing as a result 
of the provisions of Article 5 of the Extradition Treaty between 
the United States and France is not perhaps so great as your 
Embassy appears to suppose. 

It seems to the Department from its information as to the 
results of the trials in their home countries of persons who are 
charged with the commission of offenses in the United States 
that the theory of the law under which such persons thereby 
meet their just deserts is not largely borne out in practice. The 
Department's information on this point would appear to indi- 
cate that juries in foreign countries are not as a rule thoroughly 
in synmathy with the idea of punishing their fellow countrymen 
for offenses committed abroad, and their reluctance in this 
respect may perhaps be due to the fact that ordinarily wit- 
nesses to the offense are not sent abroad to give their testimony 
in court, but the evidence for the prosecution is made up in 
writing which as a natural consequence does not appeal so 
strongly to jurymen as would the appearances of witnesses in 
person. 

• •••••• 

It is believed that while the present treaty arrangement rela- 
tive to the surrender of citizens, theoretically at least, works to 
the disadvantage of France, the arrangement proposed by your 
Embassy, for the reasons above indicated, would operate to the 
disadvantage of the United States. 

Assurances may perhaps reasonably be given that if your coun- 
try should see fit to modify its law so as to permit the extra- 
dition of its citizens the United States would be disposed to 
enter into a treaty obligation with France whereby the existing 
provision excepting citizens of the contracting parties from the 
obligation to extradite should be eliminated. 

No further action was taken by either Government. 

Ambassador Jusserand to Secretary Hughes, Dec. 4 , 1923, and Mr. Hughes 
to Mr. Jusserand, Jan. 21, 1924, MS Department of State, file 211.51/32. 

Following the decision by the District Court in the case of Ex parte 
McCabe, 46 Fed. 363 (1891), the United States and Mexico negotiated Mexico 
a new convention, article IV of which provided, as in the earlier treaty, 
that neither of the contracting parties “shall be bound to deliver up 
its own citizens”, but a new provision was added that “the executive 
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authority of each shall have the power to deliver them up, if, in its 
discretion, it be deemed proper to do so”. 1 Treaties, etc. (Malloy, 
1910) 1184, 1186 ; 31 Stat. 1818, 1822. As to this provision the District 
Court of the United States for the Northern District of Texas said: 

The procedure, therefore, is for the examining court, under the 
statute mentioned, to determine as to the commission of the offense 
and whether it comes within the treaty provisions. If it does so, 
then the entire matter is certified to the Secretary of State at 
Washington for such action as the executive department may con- 
sider appropriate. 

In re Lucke, 20 F. Supp. 65S, 659 (1937). 

The Ambassador to Mexico was instructed on December 1, 1926 to 
inform the Mexican Foreign Office that the action of the President of 
Mexico in the case of Juan Adams and in other recent extradition 
cases seemed to indicate a settled policy of the Mexican Government 
to decline to surrender to the United States fugitives who are Mexican 
citizens, notwithstanding the power to surrender in such cases under 
article IV of the convention of 1899. The instruction having been 
executed, the Mexican Minister of Foreign Affairs replied: 

... I can say to Your Excellency that there exists no planned 
object on the part of the Mexican Government to deny the Ameri- 
can Government the extradition of Mexicans solely because of 
their nationality, but that in each particular case, after a careful 
study of the circumstances, it decides in favor of or against the 
demand of extradition in question, in accordance with the power 
of Article IV of the Extradition Treaty. 

Under Secretary Olds to Ambassador SheflSeld, Dec. 1, 1920, MS. Depart- 
ment of State, file 212.11Adl/18 ; the Mexican Minister of Foreign Affairs 
(Saenz) to Mr. Sheffield, Jan. 13, 1027, ffttd. /21. 

Following a request by the Ambassador of Mexico for the provi- 
sional arrest and detention, with a view to extradition to Mexico, of 
Henry Phillips Ames, alias Enrique Tames, charged in Mexico with 
robbery and embezzlement, extradition proceedings were instituted 
before the United States Commissioner for the Southern District of 
California. In his decision on May 21, 1928 the Commissioner stated : 

• ■ • I have not taken into consideration the citizenship of the 
accused, other than to make the finding that the accused is a native 
TT^ j citizen. The Treaty of Extradition between the 

United States of America and the United States of Mexico, under 
which this proceeding is brought, in Article 4 thereof, places the 
u Secretary of State to determine the weight that 

citizenship of the accused in either granting 
or denying extradition. However, from a consideration of the 
facts of this case, I recommend to the Secretary of State that 
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extradition be denied on the ground of the accused’s citizenship, 
unless it be aflBrmatively shown that the accused will be given a 
fair trial and that the proceeding is not tainted by any political 
considerations. 

The Secretary of State, in a note dated June i, 1928, informed the 
Mexican Ambassador that Ames would not be extradited. It was 
added : 

Should Your Excellency’s Government decide to alter the prac- 
tice which it has consistently followed since 1923 in refusing to 
surrender Mexican citizens to the United States, this Government 
will be glad to reconsider its position with respect to the reversed 
situation. 

Following the receipt of assurances lliat the Mexican Government 
did not have the “deliberate intention of refusing the extradition of 
Mexicans to the United States, simply because of their nationality”, 
the Secretary of State informed the Charge d’Affaires of Mexico that 
the Department “in the future will be governed by the special circum- 
stances in each case, in the same manner as your Embassy states your 
Government deals with the reversed situation”. 

Ambassador T611ez to Secretary Kellogg, Jan. 7, 1928, MS. Department of 
State, file 211 12Aiii:vi ; conimisisionorS tertifiente, May 21, 1U28, iSid. 
/16; Mr Kellogg to Sonor T611ez, June 4, 1928, iftid. /19; Mr. Kellogg to 
the Mexican Chargd d’Affaires (Padilla-Nervo), Dee. 13, 1928, tiid. /27. 

On June 27, 1939 the Department of State informed the Mexican 
Embassy of its refusal to grant the extradition of Severiano Riojas, 
stating that — 

in determining what action I should take in this matter I have been 
obliged to take into consideration the consistent practice of 
your Government in declining to extradite Mexican citizens to 
the United Stales under the option set forth in Article IV of the 
Extradition Treaty of 1899 between the United States and Mexico. 
It seems clear to me that the true basis of action under extradition 
treaties should be reciprocity, and therefore I cannot convince 
myself that the United States should surrender Anierican citi- 
zens to Mexico while IMexico continues its long-existing practice 
of refusing reciprocal action. 

The Secretary of State (Hull) to the Mexican Cbargd d'Aflalres (Quin- 
tanilla), June 27, 1939, MS. Department of State, file 211.12 Biojas, Se- 
Teriano/40. 

Although the Secretary of State, in the exercise of his discretion, 
refused to surrender Riojas in the case just mentioned, such refusal 
is not an established practice, as appears from the action of the Depart- 
ment of State in transmitting, on December 12, 1939, to the Mexican 
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Ambassador a warrant for the surrender of Juan Delgado Ortiz, an 
American citizen. 

The Counselor of the Department of State (Moore) to the Mexican Ambas- 
sador (Niijera), Dec. 12, 1939, MS. Department of State, file 211.12 Ortiz, 
Juan Delgado/16. 

Marx, Houghton & Byrne, attorneys for Arthur Preston Green and 
Charles Eolirer, whose extradition had been requested by the Govern- 
Great ment of Great Britain, sought to have the Secretary of State decline 

Britain to surrender Rohrer on the ground that he was a citizen of the United 

States. The Deiiartment of State decided as follows : 

In view of the fact that the treaties of extradition between the 
United States and Great Britain provide for the surrender of all 
“persons” who have committed an extraditable offence and have 
fled to the jurisdiction of the other contracting party the Depart- 
ment cannot refuse to surrender an American citizen sinqily on the 
ground of his nationality (See Moore on Extradition, par. 138) . 

Marx, Houghton & Byrne to Secretary Root, June 1, 1907, MS. Depart- 
ment of State, file 6551/6-7 ; Mr. Root to Marx, Houghton & Byrne, June 11, 
1907, ibid. /lO. 

Article I of the convention of 1868 between the United States and 
Italy Italy provides that the two Governments mutually shall deliver up 

all persons who, having been convicted of or charged with any of the 
crimes specified, committed within the jurisdiction of one of the con- 
tracting parties, should seek an asylum in the other. 1 Treaties, etc. 
(Malloy, 1910) 966, 967 ; 15 Stat. 629. It was claimed by counsel for 
Porter Charlton, whose extradition had been requested by the Gov- 
ernment of Italy, that the word “persons” as used in article I did not 
include citizens of the asylum country. The Supreme Court of the 
United States held to the contrary, stating : 

That the word “persons” etymologically includes citizens as well 
as those who are not, can hardly be debatable. The treaty con- 
tains no reservation of citizens of the country of asylum. The 
contention is that an expi’ess exclusion of citizens or subjects is 
not necessary, as by implication, from accepted principles of 
public law, persons who are citizens of the asylum country are 
excluded from extradition conventions unless expressly included. 
This was the position taken by the Foreign Minister of Italy in a 
correspondence in 1890 with the Secretary of State of the United 
States, concerning a demand made by the United States for the 
extradition of Bevivini and Villella, two subjects of Italy whose 
extradition was sought, that they might be tried for a crime com- 
mitted in this country. Their extradition w'as refused by Italy on 
account of their Italian nationality. The Foreign Minister of 
Italy advanced in favor of the Italian position these grounds : 
(a) That the Italian Penal Code of 1890, in express terms pro- 
vided that, “the extradition of a citizen is not permitted;” (b) 
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That a crime committed by an Italian subject in a foreign country 
was punishable in Italy, and, therefore, there was no ground for 
saying that unless extradited tlie crime would go unpumslied; and 
(c) That it has become a recognized principle of public inter- 
national law that one natio?^ will not deliver its own citizens or 
subjects upon the demand of another, to be tried for a crime com- 
mitted in the territory of the latter, unless it has entered into a 
convention expressly so contracting, and that the United States 
had itself recognized the principle in many treaties by inserting 
a clause exempting citizens from extradition. (United States 
Foreign Eelations 1890, p. 555.) Mr. Blaine, then Secretary of 
State of the United States, protested against the position of the 
Italian government and maintained the view that citizens were 
included among the jDersons subject to extradition unless expressly 
excluded. His defense of the position is full and remarkably able. 
It is to be found in United States Foreign Relations for 1890, 
pp. 557, 566. 

We shall pass by the effect of the Penal Code in preventing the 
authorities of Italy from carrying out its international engage- 
ments to surrender citizens, for that has no bearing upon the ques- 
tion now under consideration, which is, whether under accepted 
principles of international law, citizens ai’e to be regarded as not 
embraced within an extradition treaty unless expressly included. 
That it has come to be the practice with a preponderant number 
of nations to refuse to deliver its citizens, is true ; but this excep- 
tion is convincingly shown by Mr. Blaine in his reply to the For- 
eign Minister of Italy and by the thorough consideration of the 
whole subject by Mr. John Bassett Moore, in his treatise on extra- 
dition, ch. V, pp. 152, 193, to be of modern origin. The beginning 
of the exemption is traced to the practice between France and the 
Low Countries in the eighteenth century. Owing to the existence 
in the municipal law or many nations of provisions prohibiting 
the extradition of citizens, the United States has in several of its 
extradition treaties clauses exempting citizens from their obliga- 
tion. The treaties in force in 1910 may, therefore, be divided into 
two classes, those which expressly exempt citizens, and those which 
do not. Those which do contain the limitation are by far the larger 
number. 


The conclusion we reach is, that there is no principle of interna- 
tional law by which citizens are excepted out of an agreement to 
surrender “persons,” where no such exception is made in tlie treaty 
itself. Upon the contrary, the word “persons” includes all per- 
sons when not qualified as it is in some of the treaties between this 
and other nations. That this country has made such an exception 
in some of its conventions and not in others, demonstrates that the 
contracting parties were fully aware of the consequences unless 
there was a clause qualifying the word “persons.” This interpre- 
tation has been consistently upheld by the United States, and en- 
forced under the several treaties which do not exempt citizens. 
That Italy has not conformed to this view, and the effect of this 
attitude will be considered later. But that the United States has 
always construed its obligation as embracing its citizens is illus- 
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trated by the action of the executive branch of the Government in 
this very instance. A construction of a treaty by the political 
department of the Government, while not conclusive upon a court 
called upon to construe such a treaty in a matter involving per- 
sonal rights, is nevertheless of much weight. 

, * • • • • • 

The effect of yielding to the interpretation urged by Italy would 
have brought about most serious consequences as to other treaties 
then in force. One of these was the extradition treaty with Great 
Britain made as far back as 1843. Inasmuch as under the law of 
tliat country, as of this, crimes committed by their citizens within 
the jurisdiction of another country were punishable only where 
the crime was committed, it was important that the Italian in- 
terpretation should not be accepted. 

Charlton v. Kelly, Sheriff of Hudson County, Nexo Jersey, 220 U.S. 447, 
465-169 (1913). 

With a view to ascertaining the practice of other nations in cases similar 
to the Charlton case, the American Ambassador in London was directed to 
make specific inquiry regarding the practices between Great Britain and 
Austria, Belgium, Denmark, Germany, Italy, Luxembourg, Mexico, Morocco, 
Netherlands, Portugal, Rumania, Russia, San Marino, Serbia, Sweden, Nor- 
way, and Uruguay. The Ambassador replied : 

. . Extradition practice in the United Kingdom is not dependent on 
reciprocity, and ... it would not follow that this country would refuse to 
surrender a British subject to a foreign State, in consequence of that State 
being precluded by its Municipal law from surrendering its own subjects or 
citizens. Most foreign countries have Jurisdiction to try their nationals for 
offenses committed outside their territory : this counti'y has not, except in 
the case of a very few crimes. It follows therefore that refusal by the United 
Kingdom to surrender nationals .stands on a very different footing from the 
like refusal by other countries, because it necessarily implies that a British 
subject who commits a crime abroad and csciipes to British territory is 
immune from any punishment; and it is considered only reasonable that 
the United Kingdom should be prepared to surrender nationals even to 
states which do not surrender their own. 

“It appeared from an enclosure to the note from the Foreign Office that 
treaty obligations required the surrender of British subjects to Luxem- 
bourg, Spain and Switzerland althmigh those countries refused to surrender 
their own subjects ; that treaties with Austria, Belgium, Mexico, Nether- 
lands, Roumania, Russia, San Alarino, and Servla made the surrender of 
nationals facultative ; and that treaties with Denmark, Germany, Italy, 
Norway, Portugal, Sweden, and Uruguay prohibit the surrender of nationals, 
although the treaty with Portugal permits the surrender of naturalized 
subjects for crimes committed prior to naturalization." 

The Assistant Secretary of State (Wilson) to the Ambassador in London 
(Reid), tel^am of July 7, 1910, MS. Department of State, ffle 
211.65C38/29A ; Mr. Reid to Secretary Knox, July 27, 1910, iMd. /^S. 

Upon direct telegraphic request from the district attorney for 
Bensselaer County, New York, the American Consul at Naples caused 
the arrest by the local authorities of Vincenzo Lanzillo, charged in 
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New York with murder. In bringing the matter to the attention of 
the Governor of Few York, the Secretary of State referred to the 
fact that the Italian Government regarded the convention between 
the United States and Italy as inapplicable to an Italian subject who 
had committed crimes in the United States and returned to Italy, 
In a letter dated December 18, 1907 addressed to the Assistant Secre- 
tary of State by the District Attorney of Rensselaer County, it was 
stated that the accused had been naturalized at the city of Troy on 
August 8, 1901. The secretary to the Governor of New York on the 
following day inquired whether the naturalization of the accused 
would affect his extradition. In instructing the Ambassador at Rome 
to request the extradition of the accused, the Acting Secretary of 
State said : 

It is just possible that some question may be raised on account 
of the fact that the fugitive is a naturalized American citizen of 
Italian origin. The Department does not think this is at all likely 
since it does not understand that the Italian Government denies 
the right of the United States to confer American citizenship 
upon Italian subjects, or the efficacy of such naturalization when 
so conferred to work a change of allegiance. Even in the military 
cases it is the understanding of this Department that the Italian 
Government merely contends that the liability to perform mili- 
tary service is a personal obligation which cannot be discharged 
by change of allegiance. 

The Department does not, therefore, anticipate any difficulty 
as regards this point, which will naturally not be raised by you. 
However, should the question arise, the foregoing suggestions 
will serve to indicate the position which should be maintained by 
the Embassy. 

The extradition of the accused Avas denied without the reason there- 
for being made known to the Department of State. It does not ap- 
pear whether the Italian authorities undertook to try the accused in 
Italy. 

The Secretary of State (Root) to the Governor of New Tork (Hughes), 
Dec. 5, 1907, MS. Department of State, file 10225; the district attorney of 
Rensseiaer Cy., N.T. (O'Brien) to the Assistant Secretary of State (Bacon), 
Dec. IS, 1907, ibid. 10225/4 ; the secretary to the Governor of New Tork 
(Fuller) to Mr. Root, Dec. 19, 1907, ibid. /5; Mr. Bacon to the Ambassador 
at Rome (Grlscom), Feb. 4, 1008, ibid. /13-14; the Italian Ministry of For- 
eign Affairs to Mr. Grlscom, Feb. 27, 1909, ibid. /32-33. 


NATIONALS OF A TfflRD STATE 

§319 

After L. A. Armitage, a British subject, had been arrested at the 
request of Colombia with a view to his extradition, the British Consul 
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at Jacksonville, Florida, called to the attention of the United States 
Non-^rany attorney at that place article IX of the extradition convention of 1888 
between the United States and Colombia, reading : 

In case a person, who is equally a foreigner in the United 
States of America iind in the Republic of Colombia, takes refuge 
in either country, after having committed any of the foregoing 
crimes, within one or the other jurisdiction, extradition can be 
accorded only after the Government, or its Representative, of 
which the criminal is a citizen or subject, has been duly informed, 
and afforded an opportunity to file objections to the extradition. 

Pursuant to the provisions just quoted, the Assistant Secretary of 
State in a note dated May 2, 1930 duly informed the Ambassador of 
Great Britain of the action taken in the Armitage case up to the 
date of the note. 

1 Treaties, etc. (Malloy, 1910) 323, 325 ; 26 Stat. 1534, 1538 ; the British 
Consul (Mucklow) to the United States attorney (Hughes), Apr. 24, 1930, 
MS. Department of State, file 211.21 Armitage, L.A./IO; the Assistant 
Secretary of State (White) to the British Ambassador (Lindsay), May 2, 
1930, ibid. /ll. 

The Charge d’Affaires of Germany requested on February 10, 1940 
Enemy of that the Secretary of State take “the necessary steps against the 
goraromrat extradition” of Alexander Strakosch, alias Alexander Graham, a 
German national whose surrender had been requested by Great Britain. 
The basis for the request was stated to be that extradition of a German 
national to “a power which is at war with the German Reich, would 
violate the usages of international law, as the person named, whether 
guilty or innocent, would be exposed to internment in Great Britain”. 
In a later note the German Charge d’Affaires said : 

A surrender to Great Britain of Germans liable to military 
service would be a violation of neutrality, as it is calculated to 
weaken German military power to the benefit of Great Britain, 
since it prevents the persons liable to military service from 
reporting for duty. In addition, there would be no guarantee 
that the accused person would be able to leave Great Britain after 
being cleared of the charge or serving his sentence and would not 
in reality be prevented from doing so because of military opera- 
tions, so that his internment would nave to be provided for. Aside 
from that, transportation to Great Britain is subject to great 
dangers in consequence of the war. The accused person should 
not be exposed to such dangers against his will. 

The Counselor of the Department of State, in informing the Ger- 
man Charge d’Affaires of the decision of the Department, said that — 

the Department has concluded that it is obligated by the existing 
treaty of extradition between the United States and Great Britain 
to surrender Strakosch. 
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No precedent has been found in support of your Embassy’s 
contention that such surrender, Great Britain and Germany being 
at war, would be an unneutral act and, in this relation, I point 
out that neutrality implies impartiality in matters affecting an 
existing war and does not signify that a neutral should permit 
the war to interfere with the carrying out of its treaty provisions 
in force dealing with the usual and regular enforcement of 
criminal justice. 

So far as concerns the dangers considered by your Embassy 
to be involved in the transportation of Strakosch to England on a 
British vessel, it is pertinent to observe that Strakosch will be 
surrendered in the United States and that the method of his 
transportation to England is not one which can be dealt with by 
this Government. 

With regard to the fear expressed by your Embassy that fol- 
lowing the disposition of the charges on which Strakosch is 
surrendered and assuming that the war between Germany and 
Great Britain should then continue, he would be interned, I advise 
you that in this lelation the attention of the British Embassy 
has been called to the . . . provisions of Article 7 of the 
Extradition Treaty of 1931 between the United States and Great 
Britain. 

In a subsequent note to the German Charge d’Affaires, in reply to 
one from him dated June 1, 1910 in which he reiterated the position 
previously taken by him, the Department stated: 

The observations regarding this matter which you have sent to 
the Department at various times have received full consideration. 
Indeed, the objections raised to extradition by your Embassy 
were carefully considered at the outset, as stated in my note of 
May 9, 1940. In that note it w’as pointed out that neutrality does 
not signify that a neutral should permit the war to interfere with 
the carrying out of its treaty provisions in force dealing with the 
usual and regular enforcement of criminal justice. 

The Department, in taking this position, had fully considered 
the views of your Government as expressed in its note of March 
26, 1940. The position indeed is the same as that which your own 
Government has taken on other occasions. It is interesting' to 
note that on January 8, 1917, Germany and Russia being then at 
war, your Embassy addressed a note to this Department, re- 
questing the extradition of a Russian subject named Vladislaus 
Kubicki ; and further requested that this Department take steps to 
prevent the removal of the fugitive by enemies of your country 
after his surrender, from the steamer on which he would be placed 
with a view to his return to Germany. Due in part to the some- 
what unusual circumstances, and to the break in relations between 
the United States and Germany that soon resulted, proceedings 
looking to Kubicki’s extradition lapsed, and were not thereafter 
renewed. Yet the basic contention then made by your Govern- 
ment rested upon the same ground as that taken by this Depart- 
ment in the matter of the extradition of Strakosch. 
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The Charge d’Affaires ad interim of Germany (Thomsen) to the Secre- 
tary of State (Hull), Feb 10 and Mar. 2G, 19-10, MS. Department of State, 
file 211.41 Graham, Alexander/14, /21 ; the Counselor of the Department of 
State (Moore) to Mr. Thomsen, May 0, 19-10, ibid. /48: the A&si-.tuiit Secre- 
tary of State (Berle) to Mr Thomsen, June 20, 1940, iftid. /68. 

The Assistant Attorney General requested in IGlfi the extradition 
from Great Britain of Franz Rintelen, a German subject, at that time 
held as a prisoner of war in a detention camp near London. The 
American Ambassador in London reported to the Department of 
State ; 


There appears to be no precedent in this case for granting the 
extradition of a prisoner of ivar but the Foreign Office are exam- 
ining the question and I shall not foimally apply for extradition 
unless and until I receive an intimation that it will bo favorably 
considered. 

In the absence of precedent the court would probably be largely 
governed by the desires of the Executive Departments concerned 
and for my guidance in dealing with their possible objections on 

f ’ounds of policy, I sliould like to be informed what sentence 
intelen is likely to receive if convicted and whether, in the event 
of his acquittal or if convicted in the event of the expiry of his 
sentence before the war ends, our Government would undertake 
to deport him to the country from which he was extradited, in 
this case England. The British Government would not wish to 
run the risk of his regaining his liberty while the war la-ts. 

I take it that if extradited Rintelen would be tried only for 
forgery in connection with the passport application, an offense 
which in this country would entail about six months imprison- 
ment, and I should like to know whether our Government has 
other motives for desiring his presence in America, such as obtain- 
ing information from him regarding German activities in the 
United States and in Mexico. If this is so it might have a favor- 
able effect on the British Government's action. In the event of 
Rintelen opposing extradition am I authorized to employ counsel? 

The Embassy later reported: 

. . . After consultation with the various Departments con- 
cerned, Foreign Office inform me that the British Government 
is opposed to the extradition of Rintelen. Under the circum- 
stances there would appear to be no use in my applying formally 
for his extradition and I shall not do so unless instructed. 

Although it is not shown by the records of the Department of State 
whether the formalities of extradition were observed, the American 
Ambassador nevertheless reported on April 18, 1917 that Rintelen, in 
the custody of a Scotland Yard officer, left on April 14, 1917 for 
New York. 

The Assistant Attorney General (Wallace) to the Secretary of State 
(Lansing), June 12, 1916, MS. Department of State, file 241.11B47; the 
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Counselor for the Department «£ State (Polk) to the Ambassador to Great 
Britain (Page), no. 3820, June 27, 1916, i6id /I; Mr. Page to Mr. Lansing, 
telegram 4.'i88, July 20, 1916, ibid /4 ; the Charge d’Aftalres ad interim In 
London (Laughlin) to Mr Lansing, Aug 26, 1016, tbid. /T; Mr. Page to 
Mr. Lansing, no. 6089, Apr. 18, 1017, ibid /12. 

The Minister of Switzerland, representing German interests in the 
United States, protested in 1919 against the extradition to Canada of 
Lieutenant Werner Horn, a German national, charged with wilfully 
destroying a railroad bridge in Canada. The Acting Secretary of 
State said in reply that — 

the record of proceedings had before tlie Extradition Magistrate 
in this case snows that the demanding Government estiiblished 
by competent evidence that the offense with which Horn is 
charged vas committed on Canadian territory. The record fur- 
ther shows that Horn did not avail himself of his opportunity to 
be represented in the proceedings by legal counsel, or to present 
testimony. The record being as set forth, the Secretary of State 
considered himself obligated to issue the wan ant of surrender 
for Horn in fulfillment of treaty obligations towards the Gov- 
ernment of Great Britain. 

The Swiss Minister (Sul.^er) to the Department of State, Oct 15, 1919, 
and Acting Secretary Adee to Minister Sulzer, Oct. 17, 1919, MS. Depart- 
ment of State, file 211 42H78, 26. 


JURISDICTION 

§320 

Extradition agreements to which the United States is a party usu- Meaning 
ally contain provisions similar to article I of the extradition conven- 
tion concluded on February 22, 1899 between the United States and 
Mexico, reading : 

The Government of the United States of America and the Gov- 
ernment of the United States of Mexico mutually agree to de- 
liver up persons who, having been charged with or convicted of 
any of the crimes and offenses specified in the following article, 
committed within the jurisdiction of one of the contracting 
parties, shall seek an asylum or be found within the territory of 
the other. 

31 Stat 1818; 1 Treaties, etc. (Malloy, 1910) 1184 

Section 5270 of the Revised Statutes of the United States (18 U.S.C. 

§651) provides for extradition “Whenever there is a treaty or conven- 
tion for extradition between the Government of the United States 
and any foreign government”, for offenses “committed within the 
jurisdiction of any such foreign government”. 
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Ignacio Moran, while Mexican Consul at Berlin, was said to have 
embezzled funds belonging to the Mexican Government. Wlien he 
was found in New Orleans a request was made for his provisional 
arrest and detention with a view to his extradition to Mexico. The 
Mexican Government took the position that as the oflPense vras com- 
mitted in the discharge of the official duties of a Mexican Consul it 
was beyond doubt committed within the jurisdiction of the United 
Mexican States within the meaning of article I of the convention of 
1899 between the United States and Mexico (ante) . The Secretary of 
State was of the opinion that the word furisdiction as contained in the 
convention referred to places under the sovereign power of the con- 
tracting parties and that therefore Moran’s offense was not committed 
within the jurisdiction of Mexico. 

The Mexican Charg4 d’AlIaires (T4Ucz) to the Secretary of State 

(Hughes), Mar. 7, 1924, MS. Department of State, file 211.12M791/1 ; Mr. 

Hughes to the Mexican ChargS d’Aftaires (Benitez), May 5, 1924, tftid. /7. 

1*1 1926 the Mexican Ambassador requested the provisional arrest 
and detention, with a view to the extradition to Mexico, of Alfonso 
Casasola, who had been charged with embezzlement. The accused 
had been the Mexican (Consul at Nogales, Arizona, and the money was 
said to have been taken from the consular funds. The Acting Secre- 
tary of State, after referring to article I of the convention of 1899, 
said: 


It will be observed that the tivo Governments agree to deliver 
uj) persons who are charged with or convicted of crimes com- 
mitted within the jurisdiction of one country and who seek an 
asylum or are found within the territory of the other. Further- 
more, the applicable laws of the United States authorize extra- 
dition only upon complaint charging the person whose extradition 
IS desired with having committed within the jurisdiction of the 
xoreigri Government seeking extradition any of the crimes enu- 
merated in a treaty for extradition between the United States and 
the demanding State. 

of the provisions of the Treaty quoted above and of 
the applicable laws of the United States on the subject of extra- 
dition, and inasmuch as it does not appear from Your Excel- 
acknowledgement and the enclosures thereto 
that Alfonso Ca^sola is charged with committing an extradit- 
able offense within the jurisdiction of Mexico, I do not consider 
that any useful purpose would be served by initiating action 
lookmg to the apprehension and detention of the accused. 

Ambassador Tdllez to Secretary Kellogg, Feb. 23, 1926, and the Acting 
SMretary of State (Grew) to Sefior Tdllez, Mar. 6, 1926, MS. Department 
of State, file 211.12C26/-. 
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The fact that the asylum country might, equally with the demand- 
ing government, assume jurisdiction to try the accused for the of- 
fense charged is not a sufficient ground by itself to warrant refusal 
by an extradition magis.traie to commit the accused for the action of 
the authorities who are charged with the hiial delermiiuition of the 
question of surrender. The Judge of the United States District 
Court for the Western Dihiricc of Michigan, in passing on this ques- 
tion in connection with the application for the extradition to Canada 
of Frank T. Boot, stated : 

It is next urged that if an otfense has been committed by this 
re-pondont the Federal courts in this state have concurrent juris- 
diction with the courts of Canada to try him for that offense. 

In a limited sense it is true that the courts in this country 
and the courts of Canada have concurrent jurisdiction in this 
matter. In other words, it is true that the alleged acts of the 
respondent constitute an offense against the laws of the United 
States, and also an offense against the laws of Canada. The 
mere fact, however, that the courts of the two countries have 
concurrent jurisdiction is not sufficient to warrant a refusal to 
extradite the respondent. No proceedings have been instituted 
against this respondent in this country for any offense which 
it is claimed he has committed against the laws of the United 
States. The courts of this country have not asserted their juris- 
diction. On the otlier hand, proceedings have been instituted 
for his prosecution in the courts of Caiuada, and. in the absence 
of any such proceedings in this country, the mere fact that he 
might be prosecuted and might be tried for an offense against 
the laws of the United States is not sufficient to warrant a refusal 
to grant the warrant of extradition and to fulfill and perform 
treaty obligations. 

Opinion of Judge Sessions, Record of Proceedings, Nov. 24, 1911, MS, 
Department of State, file 211 42R67/11. 

Millard K. Davis sought to resist extradition to Mexico on the 
ground that while the stabbing for which he was responsible oc- 
curred in Mexico the deatli of the victim occurred in California, thus 
giving to California concurrent, if not exclusive, jurisdiction of the 
offense, thereby defeating the jurisdiction of Mexico, which Davis 
asserted was required by the convention to be exclusive in order to war- 
rant surrender. The United States Circuit Court of Appeals for 
the Ninth Circuit, in deii} ing the contention, said ; 

At this point, in view of our conclusion as to the final dispo- 
sition of this matter, we will consider one of the main conten- 
tions of the iietitioner that, inasmuch as the stabbing occurred 
in Mexico and the death of the victim occurred in California, 
the petitioner should be tried in California and not in Mexico, 
for the reason that the phrase “within the jurisdiction'’ con- 
tained ill the treaty for extradition means “exclusive jurisdic- 
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tion,” and California has concurrent, if not exclusive, jurisdic- 
tion of the offense under section 778 of the Penal Code of Cali- 
fornia. In support of this contention, appellant cites an English 
case in which the court declined to surrender for extradition a 
person who could be tried as well within its jurisdiction. In re 
Tivnan, 122 Eng. Kep. Reprint, 971. The theory of the peti- 
tioner is that the crime of murder or manslaughter is not com- 
plete until the death of the wounded person, and that therefore, 
as the death occurred in California, the offense of murdei was 
completed in California and not in Mexico, and should be tried 
there. We do not agree with this conclusion. So far as the 
petitioner is concerned, his offense was completed at the time 
the fatal blow was struck. He did nothing thereafter to cause 
the death of the victim. We think that the crime of murder so 
committed comes within the extradition treaty which provides 
for the extradition of perfons committing the crime of murder 
“within the jurisdiction of the Republic of Mexico,” and that 
he should therefore be surrendered for trial notwith‘-tanding the 
possibility that he might also be tried for murder under the 
laws of the State of California. 

Ex parte Davis, 54 F. (2d) 723, 727 (1032). 

A person committing a crime aboard an American vessel while in 
the territorial waters of a foreign state and returning to the United 
States thereafter, has been held to be a fugitive from the ju'^tice of such 
foreign state and subject to be proceeded against under an applicable 
treaty and the extradition laws of the United States. Judge Sessions 
of the District Court of the United States for the Western District 
of Michigan, sitting as an extradition magistrate in the matter of the 
application of the Government of Canada for the extradition of 
Frank T. Root, stated : 

It is true that the decks of a vessel of the United States, wher- 
ever it may be, whether in domestic or foreign waters, construc- 
tively are a part of the territory of the United States, and to 
such an extent as to give the courts of the United States juris- 
diction to try any person committing an offense thereon. It can- 
not be said, however, that an American vessel located in foreign 
waters, and particularly within a marine league of the shore, is 
such a part of the territory of the United States as to give the 
courts of the United States exclusive jurisdiction of crimes com- 
mitted thereon. The courts of the country within whose territory 
a crime is committed usually have jurisdiction to try and punish 
the person committing such crime. AVhile, constructively this 
respondent may have been in the territory of the United States 
at the time this offense is alleged to have been committed, because 
of the fact that he was upon a vessel of the United States, yet 
actually and corporeally he was within the territory of Canada, 
and no proceedings having been instituted in the courts of the 
United States to prosecute him for an offense alleged to have 
been committed against the laws of the United States, he was 
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sufficiently within the territory of Canada to make him a fugitive 
from the justice of Canada. 

It follows, necessarily, from the views expressed that it becomes 
my duty to hold that the respondent is subject to extradition, and 
to make the necessary certificate that the proper steps may be 
taken by the proper authorities for the surrender of the respond- 
ent according to the stipulations of the treaty between the United 
States and Great Britain. 

OpiaiOD of Judge Sessions, Record of Proceedings, Nov. 24, 1911, MS. 
Department of State, file 211.42D67/11. 

Merchant vessels on the high seas and ships of war every- 
where are constructively regarded as a part of the nation to which 
they belong, and consequently criminal offenses committed upon 
them are considered as having been committed within the juris- 
diction of such nation. 

The Under Secretary of State (Grew) to the Ambassador to Germany 
(Schnrman), Jan. 28, 1927, MS. Dep.irtmcnt of Slate, file 211.62/46. 

The Department of State is without authority of law to direct the 
captain of an American steamship to arrest and detain aboard his 
ship, pending its return to the United States, a person charged in the 
United Slates with a crime. 

The Secretary of State (Hughes) to the Governor of New York (Miller), 
telegram of Aug. 3, 1921, MS. Department of State, file 211.11B27/-. 

Pursuant to a request made on September 10, 1919 for the extradi- 
tion from the United States of Titus Eichards, a British subject who 
had stabbed a Norwegian shipmate aboard a Norwegian ship while 
on the high seas, the Acting Secretary of State, in a note dated 
September 19, 1919 to the Minister of Norway, enclosed a warrant 
for the surrender of Eichards. 

Acting Secretary Phillips to Minister Bryn, Sept. 19, 1919, MS. Depart- 
ment of State, file 211.57R39/1. 

The Charge d’Affaires ad interim of Sweden, in a note dated August 
31, 1928, informed the Acting Secretary of State of the receipt of 
information from the Swedish Consul General in New York to the 
effect that a member of the crew of the Swedish vessel Liguria^ a 
Brazilian named Francisco de Lima, had struck another member, a 
Norwegian subject named Monsen, while on the high seas; that when 
the vessel reached New York the injured man was taken to a hospital, 
where he died; and that a preliminary hearing had been held before 
a grand jury in Brooklyn. The Department of J^ustice subsequently 
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informed the Secretary of State of the receipt of a telegram from the 
United States attorney at Brooklyn, reading : 

Grand Jury did not indict Francesco Lima for murder Monesen 
thirty miles out to sea on Swedish vessel Liguria account lack 
jurisdiction. Holding Prisoner pending extradition papers 
through Swedish Ambassador and your office. Lima is Brazilian 
Monesen Norwegian. Sweden has jurisdiction. We could hold 
him against Habeas Corpus on ground he is alien seaman Avho 
will abandon calling. Extradition should be rushed. 

Later, the Department of State received from the Swedish Lega- 
tion a purported copy of testimony taken before the United States 
commissioner at Brooklyn in the matter of the application for the 
extradition of the accused to Sweden. The Department thereupon 
requested the Commissioner to forward the record of the proceedings. 
The Commissioner replied : 

This proceeding was brought on by the Swedish Consul for the 
purpose of extraditing one Lima De Francisco for an alleged 
assault on the high seas on one of their Subjects who subsequently 
died as a result of the assault. 

The evidence shows that the defendant was a native of Brazil 
and that the party on whom the assault was committed was a 
subject of the Kingdom of Sweden. The boat on which the 
assault was committed was of Swedish registry. The place where 
the alleged assault was committed was 35 miles from the Nan- 
tucket Lightship, hence not within the territorial waters of our 
country. 

As you can readily see from the brief statement of the facts, 
. . . the United States has not jurisdiction to order the extradi- 
tion of De Lima but I think that the Swedish authorities have 
not lost jurisdiction due to the fact that they surrendered him to 
the police of this City, and I based my findings on the fact that 
the Treaty between the United States and Sweden does not gov- 
ern this case, but only in cases where the culprit is a fugitive 
from justice or that a warrant for his apprehension has been 
forwarded from the Swedish authorities. 

The Swedish Charge d’ Affaires (Assarsson) to the Acting Secretary of 
State (Castle), Aug. 31, 1928, MS. Department of State, file 211.08 Lima, 
Prancisco/l; the Acting Secretary of State (Clark) to the Attorney General 
(Stone), Sept. 4, 1928, ibid. /4; the Assistant Attorney General (Luhring) 
to the Secretary of State (Kellogg), Sept. 4, 1928, ibid. /3; Mr. Kellogg 
to Commissioner Wilson, telegram of Oct. 22, 1928, ibid. /9; Mr. Wilson to 
Mr. Kellogg, Nov. 3, 1928, ibid. /14. The Department informed the Swedish 
Minister that it did not agree with the Commissioner and suggested rearrest 
of De Lima. The suggestion was not followed and De Lima was deported 
to Brazil. 

The Department does not perceive that any provisions of 
treaties between the United States and Italy constitute an ob- 
stacle to the arrest on board an Italian ship in a port of the 
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United States of a person [Charles Ponzi] charged with an 
ofiFense against the laws of this country. Moreover, the Depart- 
ment would not be disposed to act upon an allegation of a vio- 
lation of an Italian treaty unless the matter were brought to its 
attention by the Italian Government through its diplomatic 
representatives at this capital. 

Secretary Kellogg to Senator Sheppard, July 12, 1926, MS. Department 
of State, file 200.11P77/1. 

The evidence shows that the relator has been convicted in Italy 
of the crime alleged, and has not served the sentence imposed, 
for the reason that the relator could not be located in Italy. 

It seems to be clear that the relator has fled his country to 
escape punishment for his criminal acts, and he is therefore a 
fugitive from justice. 

United States ex rel. di Stefano v. Moore, United States Marshal, et al, 
46 P. (2d) 308, 310 (D.C., E.D.N.Y., 1930): affirmed, 46 P. (2d) 310 
(C.C.A. 2d, 1930). 

Boyd Hammond, while in Chicago, instructed his secretary in Los 
Angeles to draw a draft on the Regal Petroleum Company at Calgary, 
Canada. The draft was deposited in the Western National Bank at 
Los Angeles to Hammond’s credit. It was forwarded to Calgary by 
the correspondents of the Western National Bank, where it was pre- 
sented to and paid by the Bank of Montreal and charged to the 
account of the Regal Petroleum Company. The Canadian Govern- 
ment charged Hammond with the crime of obtaining money by false 
pretenses and requested his extradition. Following his commitment 
by the United States commissioner at Los Angeles the accused peti- 
tioned the United States District Court for a writ of habeas corpus, 
which was denied. An appeal was taken to the United States Circuit 
Court of Appeals for the Ninth Circuit, the accused setting up among 
other grounds that he was not a fugitive from the justice of the 
demanding government or a person within the meaning of article X 
of the treaty of 1842 with Great Britain or of its supplements and 
amendments. After quoting article X of the treaty, the Circuit 
Court of Appeals said : 

This treaty clearly applies to any person within the jurisdic- 
tion of either nation who has committed an extraditable offense 
within the jurisdiction of the other. Appellant contends that 
this clear and definite language should be construed to apply only 
to fugitives because that term is used in title and preamble of the 
treaty and in the proclamation, announcing that the treaty is in 
effect. The treaty applies according to its terms to both those 
who “shall seek an asylum,” and to those who “shall be found,” 
therein. We see no reason for limiting the plain provisions of 
the statute. The Supreme Court in the decision from which we 
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have quoted (Ford v. TJ.S., 273 U.S. 593, 47 S. Ct. 531, 71 
L, Ed. 793, supra) shows the desirability of prrendering a per- 
son for trial who puts in motion forces which operate to con- 
summate a crime within the territory of the demanding nation 
(see, also, Palliser v. U.S., 136 U.S. 267, 10 S. Ct. 1034, 34 L. Ed. 
614; Benson v. Henkel, 198 U-S. 1, 25 S. Ct. 569, 49 L. Ed. 919), 
and there is no reason to suppose that the treaty was intended 
to exclude such a class of offenders; on the contrary, the treaty 
expressly agrees to surrender them. 

Ex parte Hammond, 59 F. (2d) 683, 686 (1932). 


ACCUSATION OR WARRANT OF ARREST 
§321 

The surrender of an alleged fugitive to a foreign government is 
dependent, in the United States, upon the filing of an accu-sation 
against him in the foreign jurisdiction, charging an offense specified in 
the treaty of extradition. The United States Circuit Court of Ap- 
peals for the Ninth Circuit said: 

. . . While it is uniformly held that a government may sur- 
render a fugitive from justice for trial notwithstanding the ab- 
sence of an extradition treaty, the powers of the Secretary of 
State are defined by statute (18 USCA §653; Moore on Extradi- 
tion, §43). He is authorized to order the person committed to be 
delivered in the name and behalf of such foreign government 
“to be tried for the crime of ivhich such person shall b^e accused.” 
It is further provided: “And such person shall be delivered up 
accordingly ; and it shall be lawful for the person so authorized 
to hold such person in custody, and to take him to the terri- 
tory . . . ofsuch foreign government, pursuant to such treaty.” 
The statute limits the authority of tlie person executing the order 
“to take him to the territory of such foreign government, pursu- 
ant to such treaty.” It appears, therefore, that, while the action 
of the commissioner may be taken in advance of any charge filed 
in the Mexican courts, the right to deliver him for trial depends 
upon the filing of an accusation in the foreign jurisdiction, and 
that accusation must be an offense defined in the treaty. See, 
upon this point, Powell v. United States (C.C.A.) 206 F. 400; 
United States v. Greene (C.C.A.) 146 F. 766; In re Grin (C.C.) 
112 F. 790; Id., 187 U.S. 181, 23 S. Ct. 98, 47 L. Ed. 130; In re 
Sheazle, 21 Fed. Cas. 1214, No. 12734; State v. Rowe, 104 Iowa 
323,73 N.W.833. 

Ex parte Davis, 54 F. (2d) 723, 727 (1932). 

In order that provisional detention and extradition may be 
-demanded, it must be stated that a warrant has been issued in Con- 
necticut for arrest of fugitive, and the crime for which he is 
wanted must be enumerated in treaty. 
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The Secretary of State (Root) to the Governor of Connecticut (Woodruff), 
telegram of June 6, 1907, MS. Department of Stnte, file 54S5/3. 

The Governor of Netv Jersey requested on December 27, 1906 that 
Isadore Levy at London, Canada, be held to await extradition papers 
from New Jersey, where he was charged with larceny. On the same 
date the Secretary of State inquired whether a warrant of arrest had 
been issued. Wlien the executive clerk of New Jersey replied that 
no warrant had been issued, the Secretary of State informed the 
Governor that the Department of State could not request the extradi- 
tion of Levy until advised that a warrant had been issued. It was 
added that this statement must be made in every extradition case in 
which the Department is called upon by State authorities to request 
the return of criminals who have fled to foreign countries. Finally 
it was stated that upon notification that a v arrant had been issued 
the Department would request the provisional arrest and detention 
of the accused pending the receipt of formal papers. 

Governor Stokes to Secretary Root, Dec 27, 1906, and Mr. Root to 
Mr. Stokes, Dec. 27, 1006, MS Department of State, file 3413 ; the executive 
clerk of New Jersey (Fox) to Mr Root, Dec 27, 1906, and Mr. Root to 
Mr. Stokes. Dec 2S, 1906, ih<d 3443/1. 

The American Ambassador in London informed the Secretary of 
State that the police authorities there had been requested by the 
police authorities of New York to arrest August Ots, charged with 
murder. The accused apparently was aboard a steamer bound for 
Finland. The Ambassador inquired whether extradition was desired. 
The information was communicated to the Governor of New York, 
who replied that an application would be made for extradition. 
The Embassy was instructed accordingly. The Ambassador replied: 

Warrant cannot be granted here until Embassy can assure 
magistrate that warrant has been issued in United States on 
charge of murder, and that Ots suspected of being in England. 

Ambassador Reid to Secretary Knox, telegram of Feb. 13, 1910, and 
Mr. Enox to Governor Hughes, telegram of Feb. 14, 1910, MS. Department 
of State, file 23518; Mr. Hughes to Mr. Knox, telegram of Feb. 15, 1910, 
and Mr. Knox to Mr. Reid, telegram of Feb. 16, 1910, iBid. 23518/1; Mr. 
Reid to Mr. Knox, telegram of Feb. 17, 19i0, iBfd. /2. 
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§322 

It is settled in the United States that a fugitive from the justice of 
a foreign country may be surrendered only after the receipt of a requi- 
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sition therefor through diplomatic channels. This may be said to 
result from the fact that the statutory laws provide for surrender only 
pursuant to treaty, and the treaties provide for such a requisition. 
When proceedings are to be instituted under a treaty with a view to 
the return of a fugitive to the United States, action by the Secretary 
of State will be taken only after the receipt of a request from the 
Attorney General of the United States, when a Federal offense is 
involved, or from the Governor of a State or Territory or from the 
Chief Justice of the District Court of the United States for the Dis- 
trict of Columbia, when the offense charged is a crime under the laws 
of the respective jurisdiction. Requisition should not be confused with 
the action taken to effect the provisional arrest and detention with a 
view to the extradition of the accused, which is dealt with fost, p. 103, 

The record has not yet been received by the Department, nor is 
there on file with the Department a request of the Britisli Embassy 
on behalf of the Canadian Government for Mr. Drew’s surrender. 
The Department would not he justified in issuing the warrant of 
surrender unless so requested by the British Embassy. 

The Second Assistant Secretary of State (Atlee) to E. B. Mason, May 23, 
1921, MS. Department of State, file 211.42D82/-. 

Major General Hugh L. Scott, Chief of Staff, War Department, 
enclosed with a letter to the Secretary of State a copy of a telegram 
dated August 29, 1915 from General Francisco Villa requesting the 
surrender of Pedro Mendosa, who, it was stated, had stolen General 
Villa’s automobile and fled to the United States. Tlie Department of 
State replied that it would not be in a position to consider the matter 
unless the case were presented to it in the course of appropriate extradi- 
tion proceedings. 

Major General Hugh L. Scott to Secretary Lansing, Aug. 31, 1915, and 
the Second Assistant Secretary of State ( Adee) to Major General Scott, Sept. 
10, 1915, MS. Department of State, file 211.12M521. 

The rule is well settled that, unless there is a provision in the 
treaty, a demand by one country upon another for the extradition 
of an alleged fugitive is not a step necessary to be taken prior to, 
or to be proven in, the proceedings before the extradition commis- 
sioner, pursuant to section 5270, R.S. U.S. Likewise, unless treaty 
stipulations require another or a different course to be pursued, 
the foreign country is authorized to institute the proceedings 
under the section named without any precedent formalities. Some 
confusion has arisen because of a failure to distinguish between 
ca^s where the treaty^ contains stipulations respecting procedure 
where it is silent, leaving, in the latter case, the statute 
as the controlling guide in matters before the extradition 
magistrate. 

Bx parte Bchorer, 197 Fed. 67. 69 (D.O., E.D. Wis., 1912). 
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Maurice Leon, as attorney for the French Government, wrote to 
the Secretary of State, stating that he had made application on 
August 12, 1907 to the United States commissioner at Boston for 
the extradition of Louis Joseph Vercomste, alias Louis Blonde!, a 
fugitive from the justice of France, and inquired when “the requisi- 
tion for the extradition of this fugitive will be issued, and to whom it 
will be forwarded”. The Acting Secretary replied : 

As the Department can recognize only the regular diplomatic 
channel in cases of extradition, inquiry has been made of the 
French Embassy as to whether extradition is desired. 

Upon the receipt of a request on August 20 from the French Em- 
bassy, the warrant of surrender was sent directly to the French 
Consul General at New York. 

Maurice I.6on to Secretary Hoot, Aug. 15, 1907, MS. Department of 
State, file 8088; Acting Secretary Adee to Mr. L§on, Aug. 20, 1907, ibid, 
8088/1 : the French Charge d' Affaires (Des Fortes) to Mr. Boot, telegram 
of Aug. 20, 1907, and Mr. Adee to the French Consui General (Land), 
ibid. /3. 

There are no prescribed forms upon which applications for the 
extradition from foreign countries to the United States of fugitives 
from justice must be made. Certain requirements must, however, be 
observed when requesting the Secretary of State to initiate proceed- 
ings in foreign countries. The application and its accompanying 
documents should be presented in duplicate. One set is required for 
the files of the Department and one set, duly authenticated, is trans- 
mitted to the American diplomatic or consular representative in the 
country of refuge tot)e placed before an extradition magistrate. The 
application must show that one of tlie offenses enumerated in the 
treaty between the United States and the country from which extra- 
dition is sought has been committed within the jurisdiction of the 
United States and that the person charged therewith is believed to 
have sought asylum or has been found within that country. 

If the person whose extradition is desired has been convicted of 
an offense specified in the treaty and has escaped thereafter, it ordi- 
narily is sufficient if the application is accompanied by a duly authen- 
ticated copy of the record of conviction and sentence of the court. 
If, however, the alleged fugitive is merely charged with an offense, 
the application should be accompanied by a duly authenticated copy 
of the indictment or information, if any, and of the warrant of 
arrest and return thereto, together with a copy of the evidence upon 
which the indictment was found or the warrant of arrest was issued, 
or by original affidavits or depositions setting forth as fully as pos- 
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sible the circumstances of the crime. An indictment, information, 
or warrant of arrest alone, without the accompanying proofs, is not 
sufficient. The proofs furnished should make out as strong a case 
as possible in order to meet the contingencies of the local require- 
ments at the place of arrest. 

If the extradition of the fugitive is sought for several offenses, 
copies of the several convictions, indictments or informations, and 
warrants of arrest, and copies of the documents in support of each, 
should be furnished. 

An application for the extradition of a fugitive should state his full 
name, if known, and his alias or aliases, if any, and should designate 
the offense or offenses charged in the language of the treaty. It 
should contain a statement to the effect that it is made solely for the 
purpose of bringing about the trial and punishment of the fugitive 
and not for any private purpose and that, if the application is granted, 
the criminal proceedings will not be used for any private purpose. 

Copies of all papers constituting the evidence, including the record 
of conviction, the indictment or information, and the warrant of ar- 
rest, must be duly certified by an officer empowered to make such a 
certification and authenticated under the great seal of the Slate or the 
seal of the Department of Justice, as the case may be, depending upon 
the origin of the application. 

While it is the usual piactice to include in the application the 
nomination of a person for designation by the President to receive and 
convey the fugitive to the United States, this, although desirable in 
order to avoid subsequent correspondence, is not an absolute 
requirement. 

WTien extradition is sought for an offense within the jurisdiction of 
State or Territorial courts, the application must be made by the 
Governor of the State or Territory. When the offense is against the 
United States, the application must be made by the Attorney General. 
Applications for the extradition of fugitives from the justice of the 
District of Columbia must be made by the Chief Justice of the District 
Court of the United States for the District of Columbia. 

"Only one set of certificates of the Secretary of State of Texas certifying 
to the official character of the county oflicers acting in the case was trans- 
mitted to the Department, and these certificates were not attached to either 
set of extradition papers The Department has inserted them in their proper 
places in the set which is to go forward to Mexico ; but the Department would 
be obliged if this could be done, in future applications for extradition, by 
the state authorities having charge of the case. It will also be necessary 
that whatever authentications are requisite should be furnished in duplicate 
in the same manner as the rest of the papers, so that the set which the 
Dexiartment retains for its files may be an exact duplicate of the set which 
is forwarded to the foreign country to serve as a basis of the extradition 
proceedings.” The Governor of Texas (Campbell) to the Secretary of State 
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(Root), May 10, 1907, MS Department of State, file 6401: the Acting Sec- 
retary of State (Bacon) to Mr. Campbell, June 1, 1907, ibid. 6404/2-7. 

. . . Requisitions for surrender of fuffitives are addressed to the 
executive, not the judicial, branch of (he government. 

Pmident of 1hi I lutid Stalci> f.r r<(. Capulo v. Kelly, United State! 
Marshal, et ul . 02 F. (20) 6Li3. GtU (CC.V 2il, 10371. 

In 1909 the Governor of Tennessee requested the provisional arrest 
and detention with a view to extradition from Jamaica of Foy ^Y. 
Dulaney, charged in Tennessee with embezzlement. He later made a 
formal reque‘-t for extradition. The request was accompanied by a 
copy of the cliarge against Dulaney and a copy of the warrant of arrest. 
In replj'ing on August 3, the Assistant Secretary of State said : 

I beg to return the State warrant enclosed with your letter as 
the application is wholly in.-.ufficient to serve as the basis for action, 
by this Department. 

For your infoimation I enclose several circulars issued by this 
Department on extradition in general and on extradition from 
British dominions. 

In order that (he President's warrant may issue in the case 
there should be forwarded hither a set of jiapers made out in 
duplicate, so that one set may be retained for the files of this 
Department and the other transmitted under the seal of the De- 
partment for the use of tlie Agent who may be designated to 
receive and bring back the fugitive. The papers sliould contain : 

1. A formal application by the Governor on the Depart- 
ment of State stating the crime for which the surrender is 
demanded, and requesting that the extradition be asked for 
and nominal ing an agent to bring back the fugitive; 

2. A certified copy of the warrant of arrest and a copy 
of the complaint upon which that warrant was issued; 

3. Evidence in the form of depositions sufficient to make 
out a prima facie case against the fugitive ; and 

4. Certain assurances given by the Governor, as set forth 
in one of the enclosed circulars, concerning the object for 
which the extradition is sought. 

All the papers should be properly authenticated. The authority 
of the official taking tlie depositions should be certified to by the 
clerk of the proper court and the latter’s official capacity should 
then be properly attested under the seal of the State, or by the 
official whose duty it is to make such attestation, and so on until 
finally the seal of the State is affixed. The same course should 
be adopted with respect to the other essential papers, as for in- 
stance, the warrant of arrest. Where severiu papers are all 
attested by the same officer, a single authentication of his capacity 
is sufficient if it be specific enough to cover all of the papers he 
attests. 



82 


CHAPTER XII — EXTRADITION 


Frontier 

states 


Governor Patterson to Acting Secretary Wilson, telegram of July 26, 
1909, MS Department of State, file 20732/1; Mr. Patterson to Secretary 
Knox, July 31, 1909, and Mr Wilson to Mr Patterson, Aug 3, 1909, thtd /3-4. 

An exception to the rule that requisitions for the surrender of alleged 
fugitives from justice must be made through diplomatic channels is 
found in article IX of the extradition convention concluded on Feb- 
ruary 22, 1899 between the United States and Mexico. It is provided 
therein as follows : 

In the case of crimes or offenses committed or charged to have 
been committed in the frontier states or territories of the two 
contracting parties, requisitions may be made either, through 
their respective diplomatic or con=-ular agents as aforesaid, or 
through the chief civil authority of the respective state or terri- 
toiy, or through such chief civil or judicial authority of the dis- 
tricts or counties bordering on the frontier as may for this purpose 
be duly authorized by the =aid chief civil authority of the said 
frontier states or territories, or when, from any cause, the civil 
authority of such state or territory shall be suspended, through 
the chief military officer in command of such state or territory. 

31 Stat. 1818, 1824; 1 Treaties, etc (Malloy, 1910) 1184, 1188 

The Charge d’ Affaires ad interim of Mexico, in a note dated Octo- 
ber 24, 1906, requested the provisional detention with a view to extra- 
dition to Mexico of Juan Jose Arredondo and 64 other persons charged 
with having committed on September 26 and September 27, 1906 at 
Villa Jimenez, State of Coahuila, the crimes of robbery, assault, and 
murder. The Charge stated: 

My Government advises me, at the same time, that, conformably 
to Article IX of the treaty for the extradition of criminals in 
force between Mexico and the United States, the Governor of the 
State of Coahuila will, in good time, present a formal requisition 
for the extradition of the offenders herein named to the Governor 
of the State of Texas. 

In transmitting the note to the Attorney General, the Acting Secre- 
tary of State said : 

It would appear from the Embassy’s note that the only action 
which it is desired to have taken by the United States authorities 
is to secure the provisional arrest and detention of the fugitives. 
It seems to be the intention of the Mexican authorities to adopt 
the procedure followed in border-state cases after the fugitives 
have once been placed in custody. 

The formal extradition of the accused was requested in a note dated 
November 19, 1906 addressed to the Department of State, which 
replied; 
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In your note of the 24th ultimo it was stated, with I'cferencc to 
these cases, that the Governor of Coahuila would make a requisi- 
tion upon the Governor of Texas for the extradition of the nigi- 
tives, thereby adopting the procedure which may be followed in 
frontier-state cases as outlined in Article IX of the extradition 
treaty m force between the United IStates and Mexico. 

The Department nore^ that you now make a requisition for the 
same purpose, but addrest.ed in the usual manner to the Federal 
E.xecutive. which contemplates a procedure entirely through Fed- 
eral channels in accordance with the provisions of Article Till 
of the treaty and the other articles applicable thereto. 

In other words, as the case now stands, it would seem that two 
methods are being pursued to obtain the same end, which are exclu- 
sive of each other, when either one of them would be sufficient. 

As long as the application upon the Governor of Texas to obtain 
this extradition is existent, the Department would hesitate to 
attempt to oust his jurisdiction, when the object in view can be 
accomplifshed in an entirely proper way by withdrawal of the 
original application by the Governor of Coahuila. This Depart- 
ment ha® had no information of such a withdrawal, but upon 
receipt thereof it will give the matter immediate attention. 

The Charge d'Affaires replied that — 

the Governor of Coahuila has receded from his demand and ac- 
q^uaintod the Governor of Texas with this decision, and as. under 
the circumstances, it is urgent to proceed with the case, my Govern- 
ment would be extremely obliged if the Government of the United 
States were pleased, in the absence of any objection thereto, to 
issue the requisite ordei-s by telegraph. 

The Department transmitted such a requisition to the Attorney Gen- 
eral of the United States for appropriate action and so informed the 
Governor of Texas. 

The Mexican ChargS d'Affaires (Dfivalos.) to the Secretary of State 
(Root), no. 220, Oct 24, 1006. and the Acting Secretary of State (Bacon) 
to the Attorney General (Moody), Oct. 25, 1906, MS. Department of State, 
file 1818; Senor Dlivalos to Mr Root, no. 243, Nov. 19, 1906, and Mr. Bacon 
to Senor Dftvalos, no 133, Nov 21, 190‘>, Hid. 1818/4; Senor Davalos to Mr. 
Root, no. 240, Nov. 21, 1006, and Mr. Bacon to the Governor of Texas (Lan- 
ham), Nov 21, 1906, ihid. /5 

Notwithstanding the apparently clear provision of article IX of the 
treaty, ante, the Mexican authorities have been inclined to give to it a 
slightly restricted interpretation. 

The Governor of the Territory of Arizona requested on October 8, 
1907, through the Secretary of the Interior, the extradition from Mexico 
of Nafael Valenzuela and Antonio Diaz. Although the accused were 
arrested at the direction of the Governor of the State of Sonora, he 
desired, in view of the requirements of the Mexican Government, that 
a formal request be made through diplomatic channels. The Acting 
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Secretary of State, in an instruction dated October 10, 1907 to the 
Ambassador at Mexico City, stated : 

Since the extraditions contemplated were between Sonora and 
Arizona, both of which border upon the frontier, the Department 
would naturally suppose that the provisions of article 10 of the 
treaty of extradition of 1899 might be invoked so far as applicable, 
and it would be glad to have you inquire of the Mexican Minister 
of Foreign Affairs whether the statement of the Governor, as 
above quoted in the letter of the Secretary of the Interior, sets 
forth the attitude of the Mexican Government in this regard. 

The Ambassador replied : 

It seems to me that the Governor of Arizona has misunderstood 
the spirit of this apparently new departure o [ the Mexican Gov- 
ernment in extradition cases between bolder state'-, the object of 
which is to enforce the exact terms of the treaty. The only thing 
the Mexican Government desires is (hat nhile the Governor of 
Arizona, for example, may ask the Governor of Sonora to hold 
a certain fugitive from ju-tice, he must make the formal request 
for the provisional arrest and detention ihrough the diplomatic 
channels. All other proceedings, such as the submission of proofs 
and other documents relative to the extradition may be sent from 
one Governor direct to the other, but. as staled above, the request 
for provisional arrest and detention must be made through the 
proper chancelleries. This, of course, does not jirevent the Gover- 
nors of our States bordering on the Mexican frontier from asking 
their colleagues on the Mexican side to take a fugitive under 
custody, but in making such request it would be well for (hem to 
state at the same time that they have asked for the provisional 
arrest and detention of the fugitive through the diplomatic chan- 
nels. This will avoid any future confusion in a matter which, it 
seems to me, the Department has already settled. 

The Secretary of the Interior (Garfield) to the Secretary of State (Root), 
Oct 8, 1907, MS. Department of State, file 89C0 ; Acting Secretary Adee to 
Ambassador Thompson, Oct. 10, 1007, tbid. 89G0/1; Dlr Thompson to Mr. 
Root, Oct. 21, 1907, ibid. /7. 

In a letter addressed by the Secretary of State (Hull) to the Gover- 
nor of Texas under date of March 12, 1941, in reply to an inquiry by the 
Governor as to his authority and the procedure to be followed by him 
in connection with a request made by the Governor of the State of 
Tamaulipas for the extradition of a fugitive from the latter state, it 
was explained : 

In view of the fact that this matter has been taken up directly 
with you by the Governor of the State of Tamaulipas, it would 
seem that the latter has elected to proceed under Article IX [of 
the extradition convention of 1899 quoted ante^. You would be 
warranted, therefore, in instructing the Attorney General of Texas 
or the local District Attorney (assuming that you have authority 
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SO to instruct the District Attorney) to make complaint on informa- 
tion and belief before a judge of a court of record of generd 
jurisdiction in Texas and to cause a warrant to be issued for the 
arrest of the accused. 

Following the arrest, the Governor of Tamaulipas should be 
notified thereof and reinuided that by Article X of the Extradi- 
tion Treaty mentioned previouslv. forty days after arrest are 
allowed for the production of extradition papers which should 
make out a prima facie case of sruih and bear a certificate bj' the 
principal diplomatic oflicer of the United States in Mexico or by 
the principal consular otlicer of the United States in the appro- 
priate Mexican district titi this case presumably Matamoros) to 
the effect that the paj-iers aie -^o aiitlienticnted as to entitle them 
to be received for similar purposes iii courts in Mexico. (See 
U.S.C. Title 18. section Gao') 

When received, the papers should be placed before the judge 
in Texas who issued the v arrant of arrest and who should conduct 
the hearing in the case. The Attorney General of Texas or the 
local District Attorney -hould appear in support of the request 
of Mexico for the extradition of the accused. 

If the judge finds that a prima facie case has been made out 
he slioulcl hold the accused to await my action and should forward 
promptly to me the record of the proceedings had before him. 
(See U.S.C.. Title IS, section 651.) 

. The Secretary of State iHull) to the Governor of Texas (O'Daniel), Mnr. 
12, 1041, US. Dt'rai'tment of State, tile 211.12 Leal. Esteban Rivera/2. 

The Governor of Texiis transmitted on October 10, 1030 to the Secretary 
of State a copy of a telecrani from tlie Governor of the State of Tamaulipas, 
Mexico, reque-nng the detention nf Juan Delgado Ortiz under articles IX 
and X of the extradition convention of 1S09. The Governor of Texas stated 
that it w.t®! his understanding that extradition from Texas to Mexico c.ame 
within the jurisdiotion of the Federal Government. The Secretary of State 
called his attention to article IX of the convention, which contemplates the 
arrest of fugitives by the chief ci^il authority of a border State upon the 
request of such :tn authority in a border State of the other country, exam- 
ination by the proper judicial authority, and, so far as concerns the United 
States, the forwarding of the record of such examination to the Secretary 
of State for final action. 

The record of the proceedings before the judge of the court in Cameron 
County, Texas, was forwarded to the Secretary of State by the Governor of 
Texas on November 16, 1939, whereupon the Mexican Ambassador was re- 
quested to inform the Secretary of State whether the extradition of Ortiz 
was desired by Mexico. The Mexican Ambassador thereupon made a formal 
request, and the warrant of surrender was forwarded to him on December 
12, 1939. 

The Governor of Texas (O'Daniel) to the Secretary of State (Hull), 
Oct 10, 1939, MS. Department of State, file 211.12 Ortiz, Juan DelgadoA; 
Mr. Hull to Mr. O’Daniel, telegram of Oct. 12, 1939, ibid. /2; Mr. O'Daniel 
to Mr. HuU, Nov. 16, 1939, ibid. /lO; the Counselor of the Department of 
State (Moore) to the Mexican Ambassador (Nftjera), Nov. 29, 1939, ibid. /12; 
Sefior Najera to Mr. Hull, Dec. 7, 1939, ibid. /13 ; Mr. Moore to Senor Nijera, 
Dec. 12, 1939, ibid. /16. 
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The American Consul at Puerto Castilla, Honduras, informed the 
Secretary of State of the desire of the “Judge of Truxillo” for the 
detention of Desiderio Lopez Ruyales, who was charged in Honduras 
with fraud and who was then in New Orleans. Although the matter 
of the detention of the accused was taken up informally with the immi- 
gration authorities and such detention was effected, the Consulate was 
instructed that it might inform the judge that, if the Honduran Gov- 
ernment desired to bring about the provisional arrest and detention 
of the fugitive with a view to his extradition, appropriate instructions 
should he sent by the Government to the Honduran Legation in 
Washington. 

The Consul at Puerto Castilla (Haines) to the Secretary of State (Stim- 
son), telegram of Sept. .'1, 1931; the Acting Secretary of State (Rogers) to 
Mr. Haines, telegram of Seprem 5, 1931; the Assistant Secretary of State 
(White) to Mr. Haines, Sept. 30, 1931 • MS Department of State, file 811.111 
Ruyales. 

See also the Assistant Secretary of State (White) to the Honduran Min- 
ister (Dilvila), Nov. 7, 1931, MS. Department of State, file 211.15 Ruyales, 
Desiderio Lopez/2. 


The secretary to the Governor of Florida transmitted, on June 30, 
1909, to the Department of State an application by the Governor for 
a requisition upon the Government of Mexico for the surrender of 
Grover C. Yarn, to which the Department replied : 

. . . These papers are insufficient in several particulars. 

In the first place the requisition for the extradition of the fugi- 
tive should state a crime for which the surrender is demanded 
that is made extraditable by extradition treaty with the country 
from which extradition is desired. The application forwarded 
by you charges one crime, while the copy of the indictment fur- 
nished shows that it w'as obtained on the charge of another crime. 
Neither of these crimes is specified in our extradition treaty with 
Mexico, a copy of which is enclosed herewith. 

The secretary of the Governor of Florida (WhitHeld) to the Secretary 
of State (Knox), June 30, 1909, and the Acting Secretary of State (Wilson) 
to Mr. Whitfield, July 3, 1909, MS Department of State, file 20401/-1. 

The papers submitted by you are returned herewith, with the statement 
that in order to obtain the extradition of the fugitive it is necessary to enu- 
merate a crime which is included In the extradition treaty between the United 
States and the country whither the fugitive has fled. The Governor’s appli- 
cation states that the fugitive in this cn^e is charged with a misdemeanor 
under the laws of the State of Pennsylvania. It will be necessary, therefore, 
to specify some particular offense made extraditable by treaty In order to 
obtain the return of this man.” The Acting Secretary of State (Bacon) to 
the district attorney of Allegheny County, Pa (Goehring), Apr. 18, 1908, 
MS. Department of State, file 13111 /- 1 . 
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The Secretary of State of Illinois, at the direction of the Governor, 
transmitted to the Department of State a requisition, with accompany- 
ing papers, for the extradition from Mexico of a fugitive charged in 
Illinois with embezzlement. The Acting Secretary of State replied : 

The Department fears that the evidence submitted may not be 
suflScient to take the case out of the following prohibition of 
Article 3 of the treaty of extradition between the United States 
and Mexico, concluded February 22, 1899: 

“Extradition shall not take place in any of the following cases : 
When the evidence of criminality presented by the demanding 
party would not justify, according to the laws of the place where 
the fugitive or person so charged shall be found, his or her appre- 
hension and commitment for trial, if the crime or offense had been 
there committed.” 

It is therefore suggested by the Department that further evi- 
dence be supplied on the question of the disposition of the 
proceeds of the drafts which are said to have been cashed by the 
fugitive. On this point, it would seem that evidence should be 
submitted to show how it is known that these drafts were cashed 
by Smith, and that a copy of the letter which it is said Smith wrote 
acknowledging the receipt of the drafts, should be furnished. 

The Secretary of State of Illinois (Rose) to the Secretary of State (Knox), 
Mar. 27, 1909, and the Acting Secretary of State (Wilson) to Mr. Rose, Mar. 
30, 1909, MS. Department of State, file 18260/10-11. 

The Governor of Washington requested the extradition from 
Canada of G. E. Estep, charged in the State of Washington with 
horse-stealing. The Department of State informed the Governor 
as follows : 

The papers are returned herewith, inasmuch as it does not 
appear that they make out a sufficiently strong prima facie case 
of the guilt of the fugitive to render his return to the jurisdic- 
tion of the United States reasonably sure. 

It is suggested that the evidence of the witness John Baze 
should be more circumstantial, giving in detail the proceedings 
of himself and the fugitive leading up to the taking of the horse 
and describing the animal so as to identify it with the one 
which was found missing from the stable of Mr. Chavis. It is 
further noted that this affidavit does not give the year of the 
taking of the horse and this omission should be supplied. It 
would be well also if other corroborative evidence of the steal- 
ing could be furnished, possibly in the form of a deposition from 
the man Peters, referred to in the affidavit of Mr. Baze. 

Governor Hay to Secretary Knox, Oct. 18, 1909, and Acting Secretary 
Wilson to Mr. Hay, Oct. 27, 1909, MS. Department ot State, flic 22036. 

The Secretary of War, acting upon a request from the Governor 
of Puerto Kico, requested the extradition from Cuba of Juan Valdes 
Gonzalez, who had been convicted in Puerto Eico of forgery. In 
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returning the documents to the Secretary of War, the Secretary of 
State informed him that — 

... If the authorities of Porto Kico wish to bring the fugi- 
tive to punishment for more than one crime of forgery tlie 
papers furnished should cover all the separate crimes for which 
it is intended to punish the fugitive on his delivery in Porto 
Bico. 

The Secretary of War (Dickinson) to the Secretary of State (Knox), 
Nov. 2G, 1909, and Mr. Knox to Mr. Dickinson, Dec. 6, 1909, MS. Depart- 
■ ment of State, file 21018/5. 

It is not necessary in order to give jurisdiction to a United States 
commissioner in extradition proceedings that a demand for extradi- 
tion be made by the foreign government concerned prior to the 
institution of the proceedings before the commissioner. 

Ex parte Zentner, 1S8 Fed. 344, 347 (D.C., D. Mass., 1910). 

Porter Charlton, whose extradition was requested by the Govern- 
ment of Italy, sought to defeat surrender on the ground that no 
formal demand for his extradition was made within 40 days after 
his arrest, as provided in article II of the supplemental extradition 
convention of 1884 between the United States and Italy. 1 Treaties, 
etc. (Malloy, 1910) 985, 980; 24 Stut. 1001, 1002. The Supreme Court 
of the United States, in passing on the question, stated : 

A “certificate,” such as was indicated by that convention, was 
undoubtedly “exhibited” to the committing magistrate, and was 
the basis of his action. The other parts of the provision are not 
clear. What is referred to by the phrase, “the requisition, to- 
gether with the documents above provided,” etc., which is re- 
quired to be made within forty days, or the person set at liberty ? 
The “certificate” attesting “that a requisition has been made,” 
etc., was “exhibited” to Judge Blair ; and we fail to find in this 
clause of the treaty any requirement that the subsequent “formal 
demand” for the extradition shall be filed with the magistrate 
within forty days after the arrest of the accused, or at any otlier 
time. The whole of the convention should be read together and 
in connection with §5270, Rev. Stat., which is applicable to all 
treaties. Under §5270 any one of the judicial officers named 
therein, may, upon complaint, charging one of the crimes named 
in the treaty, issue his warrant of arrest and hear the evidence 
of criminality. This done, his duty is, if he deems the evidence 
sufficient to hold the accused for extradition, to commit him to 
jail, and to certify his conclusion, with the evidence, to the Secre- 
tary of State, who may tlien, “upon the requisition of the proper 
authorities of such foreign government, issue his warrant for the 
surrender of the accused.” Rev. Stat., §§5272, 5273. Of course, 
the effect of the supplementary treaty of 1884, being later than 
the statutory requirements above referred to, is to supersede the 
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statute in so far as there is a necessary conflict in the carrying 
out of the extradition obligation between this country and Italy. 
But, as observed in Grin v. Shine, 187 U.S. 181, 191, “Congress 
has^ a perfect right to provide for the extradition of criminals 
in its own way, with or without a treaty to that efitect, and to 
declare that foreign criminals shall he surrendered upon such 
proofs of criminality as it may judge sufficient. Castro v. Z>e- 
Uriarte, 16 Fed. Rep. 93. This appears to have been the object 
of §5270, which is applicable to all foreign governments with 
which we have treaties of extradition.” This section, by its very 
terms, applies “in all cases in which there now exists or hereafter 
may exist, any treaty or convention for extradition.” Had there 
been no law of Congress upon the subject, the method of pro- 
cedure prescribed by the supplementary treaty Of 1884 would 
necessarily have Been the proper one, and the committing magis- 
trate could have proceeded only according to the treaty, for that 
would have been the only law of the land applicable to the case 
and the only source of his authority. 

It was therefore competent for Judge Blair to act upon the 
complaint made before him independently of any preliminary 
mandate or certificate, such as was in fact issued and “exhibited” 
to him in this case, being plainly authorized so to do by the terms 
of §5270. Tlie personal rights of the accused are saved by the 
provisions of the same section, since he could only have been sur- 
rendered upon the warrant of the Secivtary of State, based upon 
the evidence presented upon the hearing, and the conclusion of 
the sufficiency of tlic evidence of criminality certified to the Secre- 
tary of State, and upon a formal requisition for extradition. 
Castro V. DeUi'iarte, 16 Fed. Rep. 93, 97 ; Grin v. Shine, supra. 

Construed in the light of the original and supplementary con- 
ventions with Italy and of §5270, Rev. Stat., we do not find that 
it was obligatory that the “formal demand” referred to in the 
1884 clause should be proven in the preliminary proceeding within 
forty days after the arrest. That is a demand made upon the 
executive authoi-ity of the United States by the executive author- 
ity of Italy. Its presentation w'as not necessary to give the 
examining magistrate jurisdiction. Such a formal demand was 
in fact made on July 28, 1910, less than forty days after the 
arrest. That, together with the certificate of the magistrate and 
the .evidence submitted to him, was the authority of law under 
which the Secretary of State issued his warrant of extradition. 
Every requirement of the law, whether it appears in the treaty 
or in the act of Congress, was substantially complied with. This 
was the construction placed upon the treaty by Mr. Secretary 
Knox in answer to the same objection made to him before he 
issued his w’arrant, and also of Judge Rellstab, who dismissed the 
petition for a writ of habeas corpus and from whose decree this 
appeal comes. 

Gharlt&n v. Kelli/, Sheriff of Hudson County, Hew Jersey, 229 U.S. 447, 
463-465 (1913). 
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When a request for extradition alleges one offense and the United 
States commissioner before whom a hearing is had holds the accused 
on an entirely different charge, the demanding government may be 
afforded an opportunity to amend its request so that it will cover 
the same charge on which the accused is held. 

The Second Assistant Secretary of State (Adee) to the British Ambassador 
(Bryce), Apr. 5, 1913, MS. Department of State, file 211.41H38/1. 

The Mexican Charge d’Affaircs ad interim requested the extradi- 
tion of Lazaro Berruecos de Lara on a charge of robbery. After 
the necessary extradition proceedings had been instituted against the 
accused, the Charge informed the Secretary of State that the true 
name of the accused was Lazaro Gutierrez de Lara. Thereafter, the 
Mexican Government advised that the designation of the crime of 
robbery should be changed to larceny. The Department of State 
informed the Attorney General that it “would be glad if the neces- 
sary instructions could be given to the United States Attorney for 
the appropriate district, in order that the present proceedings against 
the fugitive may be discontinued and new proceedings instituted upon 
the charge of larceny”. 

The Mexican Charge d’ Affaires ad interim (Godoy) to the Secretary of 
State (Root), Sept. 21, 1907, MS. Department of State, file 8600; Sefior 
Godoy to Mr. Root, Sept. 25, 1007, ibid. 8000/1 ; the American Ambassador 
to Mexico (Thompson) to Mr. Root, Oct. 22, 1007, ibid. /3; Mr. Root to 
Attorney General Bonaparte, Oct. 28, 1007, ibid. /\. 

The Mexican Government requested the extradition of two fugitives on 
charges of murder. After the necessary forms of law had been complied 
with, the Secretary of State transmitted to the Mexican Ambassador a 
warrant for the surrender of the accused. The Ambassador later stated ; 

“. . . the Governor of the State of Zacatecas reports to the Department 
of Foreign Relations of my Government that the men bearing the name 
of Reynoso who were delivered up under the requisition are not Primitivo 
and Placido Reynoso but other brothers who had changed their names. 

“By special direction of my Government, I venture to offer the foregoing 
explanation and beg that the request of this Embassy for the extradition 
of the true suspects Primitivo and Placido Reynoso be allowed to stand." 

The true suspects later were surrendered under the original warrant. 

The Mexican Chargd d’ Affaires ad interim (Godoy) to the Acting Secre- 
tary of State (Bacon), Oct 3, 1907, MS. Department of State, file 8790; 
the Secretary of State (Root) to the Mexican Ambassador (Creel), Dec. 
3, 1907, ibid. 8790/3-4; Sefior Creel to Mr. Root, Jan. 13, 1908, ibid. /6. 

On request of the Government of Mexico, Juan Herzfeld, charged 
with larceny from the Mexican National Sugar Refining Company in 
Mexico, was provisionally arrested and detained with a view to his 
extradition. At the hearing in New York, counsel for the company 
appeared and stated that the company did not desire to have the 
charges pressed as the accused had made practically complete restitu- 
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tion and that it was the opinion of the company that he should have 
another chance. 

The matter was brought to the attention of the Mexican Ambassador 
who replied that “This Embassy therefore withdraws its request for 
the provisional detention of the said party.” 

The Mexican ChargS d’Affairea ad interim (Godoy) to the Acting Secre- 
tary of State (Adee), June 27, 1908, MS. Department of State, file 14353. 
The Acting Attorney General (Hoyt) to the Secretary of State (Boot), 
July 24, 1908; the United States attorney at New York (Stimson) to the 
Attorney General (Bonaparte), July 23, 1908; the Acting Secretary of State 
(Bacon) to the Mexican Ambassador (Creel), July 27, 1908; Hid. 
14353/4-6 : Mr. Creel to Mr. Adee, Aug. 10, 1908, Hid. /lO. 

The British Ambassador, in 1921, informed the Secretary of State that, 
in view of the serious illness of William Fink, against whom extradition 
proceedings had been instituted with a view to his eventual surrender 
to Canada, it was not the intention of the Canadian authorities to press 
further for the surrender of the fugitive. Ambassador Geddes to Secretary 
Hughes, Nov. 23, 1921, MS. Department of State, file 211.42P49/5. 

Extradition papers usually consist of the request for extradition; 
certified copies of the indictment or information, of the warrant of 
arrest, and of the law or laws under which the accused is charged; 
evidence in the form of affidavits or depositions, with exhibits, sufficient 
to justify the committal of the accused for trial in the asylum country 
if the crime or offense had been committed in such asylum country; 
and evidence to identify the accused. In the event that the prisoner 
has been convicted in the demanding country, a certified copy of the 
sentence of the court before which the conviction took place is substi- 
tuted for the evidence in support of the charge. A proper authentica- 
tion of the several documents is equally a part of the extradition 
papers. There is no prescribed method for the transmission of these 
papers. As a general rule they are transmitted through the diplo- 
matic representative of the demanding state. This is true especially 
in those cases where the applicable treaty requires, as does article 4 
of the extradition treaty concluded on September 26, 1896 between 
the United States and Argentina, that the formal requisition for 
extradition be accompanied by a legalized copy of the sentence of the 
judge, or of the warrant of arrest; by such evidence as may be neces- 
sary to establish the identity of the person demanded ; and by a duly 
certified copy of the law applicable to the act charged, as shown by 
statute or judicial decision. In such a case it is the usual practice to 
enclose with the formal requisition the properly certified and authenti- 
cated extradition papers. Occasionally, they are handed either di- 
rectly or indirectly to the agent appointed to receive the surrender of 
the accused. The latter method is seldom employed as it often involves 
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the premature departure of the agent with a consequent unnecessary 
expense for maintenance pending the outcome of the case. 

31 Stat. 1883, 1880; 1 Treaties, etc. (Malloy, 1010) 25, 26. 

In connection with the re.qup.st by the Governor of Maryland for 
the extradition from Great Britain of John Sullivan, charged in 
Maryland with manslaughter, the Department of State on October 
30, 1906 instructed the American Ambassador in London: 

The President’s warrant, with a duly certified copy of the 
papers in this case, has been handed to the agent who will, on 
his arrival in London, place himself in communication with you. 
The Department’s certificate attached to the copy of the papers 
in question should be authenticated under the Embassy’s seal. 

Acting Secretary Bacon to Ambassador Reid, no. 331, Oct. 30, 1906, 
MS. Department of State, file 1836/lla. 


MAGISTRATES 

§323 

By section 6270 of the Revised Statutes of the United States, 18 
U.S.C. §651, “any justice of the Supreme Court, circuit judge, dis- 
trict judge, or commissioner, authorized so to do by any of the courts 
of the United States, or judge of a court of record of general juris- 
diction of any State” may “issue his ivarrant for the apprehension” 
of a person charged by a foreign government with having committed 
“within the jurisdiction of any such foreign government any of the 
crimes provided for” in a treaty or convention between the United 
States and the foreign country concerned, that he “may be brought 
before such justice, judge, or commissioner, to the end that the 
evidence of criminality may be heard and considered”, and he may 
commit such person for extradition, 

A Judge of a United States District Court has jurisdiction under title 
18, section 651, of the United States Code to commit for extradition 
alleged fugitives from the Justice of foreign countries with which the 
United States has concluded treaties of extradition. Bernstein v. Gross, 
Marshal, 58 F. (2d) 154, 155 (C.C.A. 5th, 1932). 

A Judge of a State court has Jurisdiction, under title 18, section 651, of 
the United States Code to conduct proceedings in extradition even thdugh 
the accused is an officer of the Federal Government. In re Keene’s Extradi- 
tion, 6 F. Supp. 308, 310 (D.C., S.D. Tex., 1934). 

A United States commissioner has jurisdiction in extradition proceedings 
when such Jurisdiction is expressly given by order of a United States District 
Court and when the accused is within such commissioner's district when 
apprehended. Vaccaro v. Collier, United States Marshal, 38 P. (2d) 862, 
867 (D.C., D. Md., 1930). 
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The function of a committing magistrate is to determine 
whether there is competent evidence to justify holding the ac- 
cused to await trial, and not to determine whether the evidence 
is sufficient to justify a conviction. Grin v. Shine, 187 U.S. 181, 
197; Benson v. McMahon, 127 U.S. 457, 461; Ex parte Glaser^ 
176 Fed. 702, 704. 

Collins V. Laisel, United States Marshal for the Eastern District of 
Louisiana, 259 U.S. 309, 316 (1922). 


PRELIMIN-4RY MANDATE 

§324 

Article IV of the extradition convention concluded on January 6, 
1909 between the United States and France (3 Treaties, etc. [Red- 
mond, 1923] 2580; 37 Stat. 1526, 1529) provides: 

The arrest and detention of a fugitive may be applied for on 
information, even by telegraph, of the existence of a judgment 
of conviction or of a warrant of arrest. 

In the United States, the application for arrest and detention 
shall be addressed to the Secretary of State, who shall deliver a 
warrant certifying that the application is regularly made and 
requesting the competent authorities to take action thereon in 
conformity to statute. 

Although sometimes differently phrased, similar provisions are 
contained in several other agreements for extradition to which the 
United States is a party. When a treaty so provides, the certificate of 
the Secretary of State is required in order to bring about the provisional 
arrest and detention of the accused. However, provision usually is 
made in those treaties permitting arrest in case of urgency on com- 
plaint made directly to the competent magistrate, in conformity with 
the statutes in force and ivithout the certificate. 

Unless treaty stipulations require another or a different course to 
be pursued, a foreign country is authorized to institute extradition 
proceedings under section 5270 of the Revised Statutes of the United 
States without any precedent formalities. Some confusion has arisen 
because of a failure to distinguish between cases where the treaty 
contains stipulations respecting procedure and cases where it is silent, 
leaving, in the latter case, tlie statute as the controlling guide in mat- 
ters before the extradition commissioner. 

Ex parte Schorer, 197 Fed. 67, 69 (D.C., B.D. Wis., 1012). 

Article V of the extradition convention of 1868 concluded between 
the United States and Italy, 1 Treaties, etc. (Malloy, 1910) 966, 968, 
as amended by article II of the supplemental convention of 1884, ibid. 
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985, 986, provides for the issuance by the Secretary of State or the 
Minister of Foreign Affairs, as the case may be, of a certificate attesting 
that a requisition has been made by the Government of the other coun- 
try to secure the preliminary arrest of a fugitive from justice. A 
request for such a certificate was made on June 26, 1925 by the Italian 
Ambassador, and the Acting Secretary of State replied : 

The Department has carefully examined the translation sup- 
plied by you of the evidence in the case and has been unable to 
find any reference therein to Michele Monti. Furthermore, the 
only references in the evidence to Dione Battaglia are contained 
in what is referred to as a memorandum of information given by 
the Charge d’Affaires of your Embassy September 15, 1924. It 
appears from this memorandum that the offense committed by 
Battaglia was so committed in the United States and that he was 
sentenced therefor June 23, 1924, to two years’ imprisonment at 
the Atlanta Penitentiary and to pay a fine of one thousand dollars. 
• •••••• 

Inasmuch, therefore, as the extradition documents transmitted 
by you do not establish that Monti has committed any offense and 
since the offense of Battaglia appears from these documents to 
have been committed within the United States and not in. Italy, I 
regret to be obliged to inform you that I do not see my way clear 
to the transmission to you of a mandate looking to the arrest of 
these men with a view to their extradition. Accordingly I am 
returning the documents to you without such mandate. 

The Italian Ambasisador (Martino) to the Secretary of State (Kellogg) , 
June 26, 1925, and the Acting Secretary of State (Grew) to Mr. Martino, 
July 6, 1925, MS. Department of State, file 211.65B32/-. 

Acting pursuant to the provisions of the convention between the 
United States and Italy, the Secretary of State issued on November 
9, 1907 a certificate stating that an application had been made by the 
Charge d’Affaires ad interim of Italy for the arrest of Jannone Ber- 
nardo, charged in Italy with the crime of murder. Apparently the 
whereabouts of the accused was not ascertained until after he had 
been arrested and sentenced to a term in the Onondaga County (New 
York) Penitentiary. The term of imprisonment was to expire on 
October 13, 1916. On March 29, 1916 the Italian consular officer at 
Albany, New York, submitted to the United States commissioner at 
Utica the certificate mentioned, together with certain depositions taken 
in 1907. Although the consular officer was of the opinion that the 
commissioner’s predecessor in office had issued a warrant for the arrest 
of Bernardo, the United States marshal’s office was unable to find a 
record of such a warrant. The commissioner inquired of the Depart- 
ment of State whether the matter should be resubmitted to the De- 
partment before a warrant of arrest could be issued; whether the 
certificate issued by a previous Secretary of State should be renewed 
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or reissued before the commissioner could act in the matter; and 
whether new depositions had to be obtained. The Department in- 
formed the commissioner that — 

the certificate referred to by you as having been issued by Secre- 
tary Root in 1907; might, well be regarded as furnishing sufficient 
authority for the issuance by you of the warrant of arrest in 
this case. However, in order to avoid any possible question 
along this line which might be raised by the fugitive before the 
courts of tliis country, tlui Department has suggested to the Italian 
Embassy at this capital that it might be thought advisable to 
apply to the Department for a further certificate for use in the 
present proceedings. 

Replying to your iiKiuirj- concerning the present force and 
validity of the evidence in this case, which appears to have been 
obtained in 1907, it may be said that the Department is not aware 
of any reason why such c^ idence would not be admissible at this 
time. 

The Italian Charge d'Affaires (Montagna) to the Secretary of State 
(Root), Dec. [A'or.] 7, 1907, MS. Department of State, file 9290/2; Com- 
missioner Senior to Secretary Lansing, Mar. 30, 1916, and Second Assistant 
Secretary Adee to Mr. Senior, Apr. 7, 1916, ihid. 211.65M54/23. 

Jan Pouren, whose extradition was requested by the Russian Gov- Beairest 
emment, moved to vacate the warrant which had been issued for his 
arrest in New York niter he had been discharged under previous extra- 
dition proceedings. The motion was based upon the ground that no 
certificate had been issued by the Secretary of State of the United 
States certifying that a request had been made by the Russian Gov- 
ernment for the arrest of the accused. It was admitted, however, that 
such a certificate was issued in connection with the first proceedings, 
and the evidence showed that, although a request had been made for a 
new certificate, the Charge d’Affaires of Russia had been informed 
by the Assistant Secretary of State that a new certificate was not 
necessary. The District Court of the United States for the Southern 
District of New York stated : 

... A certificate having been duly issued in the original pro- • 
ceeding, and the Secretarv' of State having expressly prov^ed 
that that proceeding was dismissed without prejudice to the right 
of the demanding goT ernment to initiate a new proceeding, I think 
that no new certificate was necessary, and that, if any new cer- 
tificate were necessary, the provision that the then pending pro- 
ceeding was dismissed without prejudice to the right of the de- 
manding government to initiate a new proceeding was in itself 
substantially a certificate, or the equivalent of a certificate. 

Moreover, it is well settled that no such certificate is necessary. 
Although the treaty with Russia provides for such a certificate, 
section 5270 of the Revised Statutes (U.S. Comp. St. 1901, p. 3591) , 
provides generally that a warrant of extradition may be issued 
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upon a complaint under oath, and the United States Supreme 
Court has held, in the case of Grin v. Shine, 187 U.S. 181, 23 Sup. 
Ct. 98, 47 L. Ed. 130. a case arising under the Russian treaty, that: 

“While article 7 nndoubledly contemplates a prior certificate of 
the Secretary of State, the language of the article is merely per- 
missive, and does not compel the production of such certificate 
before the warrant can be issued.” 

The motion to vacate the warrant is denied, and the matter is 
referred to Samuel M. Hitchcock, United States Commissioner in 
extradition proceedings, to proceed with the hearing and take what 
further action is necessary in the case. 

In re Schlippeniach, Imperial Russian Consul General, 164 Fed. 783, 784 
(1908). 


COMPLAINT 

§325 

A complaint is essential to the institution of extradition proceedings. 
In the United States, the law specifically requires that the complaint 
shall be made under oath, charging the person with having committed 
one or more of the crimes enumerated in the treaty of extradition. 
There are also certain general requirements which must be observed, 
as, for example, that the complaint shall be made by some person 
having authority from the demanding state. 

Bev. Stat, sec. 5270; 18 U.S.C. §651. 

It is not necessary that a complaint on which the issuance of a 
warrant of arrest is based shall be made before a judge as distinguished 
from a commissioner. 

United States ex rel Lo Pizzo v. Mathues, United, States Marshal, 36 F. 
(2d) 565, 566 (C.C.A. 3d, 1929). 

In its consideration of a complaint made upon information and be- 
lief, the United States Circuit Court of Appeals for the Sixth Cir- 
cuit said : 

The complaint is upon information and belief, but it sets forth 
that it is made by the authority of, and at the request of, the 
British Columbia officials, and tnat the information upon which 
it was based was communicated to the complainant by those offi- 
cials. It is advisable that certified copies of the foreign complaint 
and warrant be attached to and made a permanent part of the 
complaint; but it is sufficient if, as was done in this case, those 
documents, alleging positively the respondent’s guilt, are pre- 
sented to the commissioner with the complaint, and if depositions 
showing probable cause are produced at the hearing. Glucksman 
V. Henkel, 221 U.S. 508, 514, 31 Sup. Ct. 705, 55 L. Ed. 830 ; Yordi v. 
Nolte, supra, 215 U.S. 230-232, 30 Sup. Ct. 90, 54 L. Ed. 170. 

Powell V. United States, 206 Fed. 400, 403 (1913). 
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The effect of a variance between the complaint and the evidence 
in extradition proceedings is a matter to be decided on general prin- 
ciples, irrespective of the law of the particular State in which the 
accused is detained. 

Glucksman v. HenleJ, United Slntcf Marshal, 221 U. S. .'508, 513 (1011). 

In returning to Judge Eldredge of the Thirteenth Judicial Circuit 
of the State of Illinois the papers purporting to be the record of 
the proceedings had before him in the matter of the application for 
the extradition to Canada of Adelard E. Lafond^ the Acting Secre- 
tary of State explained, intet' alia: 

In the next place, the ‘‘complaint” was made by T. H. Bren- 
nan, city marshal of Ottawa, Illinois, and not by any person 
representing the demanding government, as required by the deci- 
sion of Judge Brown (recently Associate Justice of the Supreme 
Court of the United States) in tlie case of In re Ferrelle, 28 Fed. 
878, and later decisions of the Federal courts. 

Acting Seei-etarj- Bacon to Judge Eldredge, Mar. 13, 1008, MS. Depart- 
ment of State, file 9194/15-10. 

Gennaro Caputo ttas arrested, with a view to his extradition, on 
a complaint made by Keiie Tanquerey who described himself as the 
Assistant Consul General of the French Republic in the city of New 
York, acting for and on behalf of the French Got^ernment, pursuant 
to authority delegated to him by the French Consul General. The 
accused raised the question whether the French Government could act 
in extradition proceedings through an assistant consul general. The 
court said: 

The legal question, assuming that it is before us, although not 
presented below nor mentioned in the assignment of errors, is 
whether the French government may, under its treaty with the 
United States and the statutory provisions governing extradition 
proceedings, act in such proceedings through an assistant con- 
sul general. . . . Section 6270 of the Revised Statutes (18 
U.S.C.A. §651) provides that the judicial officers therein specified 
may act “upon complaint made under oath.” It does not state 
who shall make the oath. 

• •••••* 

. . . Extradition proceedings must be prosecuted by the for- 
eign government in the public interest, and may not be used 
by a private party for private vengeance or personal purposes; 
but if in fact the foreign government initiates the proceedings, 
no reason is apparent why it may not authorize any person to 
make oath to the complaint on its behalf. Therefore, we cannot 
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accept the appellant’s contention that a complaint based on infor- 
mation and belief must be sworn to by a consular officer. 

President o/ the United States ex tel. Caputo v. Kelly, United States 
Marshal, et al., 92 F (2d) 603, 601-605 (C.C.A 2d, 1937). 

In connection with a request made on December 28, 1907 by the 
Attorney General of the United States for the provisional arrest and 
detention with a view to extradition from Canada of Daniel F. Keller, 
charged with larceny, perjury, forgery, and utterance of a forged 
obligation, the Department of State sent the following instruction to 
the Consul at Vancouver, British Columbia : 

Unless statute has been supei‘-eded j’ou will jjroceed under 
chapter one hundred and fifty-five of tlie Kevised Statutes of 
Canada, 1906, section ten, by swearing out before the proper 
magistrate a complaint upon information and belief charging 
Captain Keller with larceny. The magistrate will then issue a 
warrant authorizing Keller’s apprehension and detention until 
the arrival of the extradition papers. Usually consul does not 
need in these matters the assistance of local attorneys but if 
necessary in order to hold Keller upon extradition proceedings 
Attorney General authorizes the employment of Swanson. 

The Attorney General (Bonaparte) to the Secretary of State (Root), 
Dec. 28, 1907, MS Department of State, file 10787; the Chief Clerk (Carr) 
to the Consul in Vancouier (Dudley), J.in 10, 1008, ihid 10737/8. 

Section 6270 of the Revised Statutes of the United States makes an 
oath to a complaint an absolute requirement, although an oath upon 
information and belief is sufficient. The Supreme Court of the United 
States stated : 

. . . The complaint is sworn to upon information and belief, 
but it is supported by the testimony of witnesses who are stated 
to have deposed and whom therefore we must presume to have 
been sworn. That is enough. Rice v. Ames, 180 U.S. 371. 376. 

CHucksman v. Henkel, United States Marshal, 221 U.S oOS, 514 (1911). 

. . . The complaint was filed by an Assistant District Attorney 
of the United States for the District of New Hampshire. It 
alleged that the complainant was informed “through diplomatic 
channel” that the appellant was duly and legally chax’ged by the 
United States of Mexico with the crime, and on behalf of that 
government prayed the ai’rest. Of course whatever form of 
words was used, the complaint necessarily was upon information, 
but as appeared at the hearing it was filed by order of the Attor- 
ney General, upon request of the Secretary of State, enclosing a 
request for the extradition from the Mexican Government and a 
copy of proceedings in a Mexican Court finding that the crime 
was duly proved against the appellant and ordering his arrest, 
many pages of evidence being appended. This was enough. 
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Yordi T. Nolte, 215 U.S. 227, 231, 232. Riee v. 180 U.S. 371, 
375, 376. GlucJcmnan v. Ht nkel^ 221 U.S. 508, 514. 

Fiinande: v. Phillips, U.S ilaishal. 268 US. 311, 312-313 (1923). 

A oompl.'iint made on infonnaiion and belief, the sources of -which 
were ‘‘official correspondence that has passed between your deponimt 
and the Department of Foreign Affairs of the United States of Mexico, 
and official communications that liave passed between 3'our deponent 
and the Mexican Government [Embassy] at Washington”, was held 
to be sufficient to give a commissioner jurisdiction over an accused 
whose extradition had been requested bj' the Government of Mexico. 

Ex parti Diii>i'a't. l''S Fed S5S, 839 (OC. SDNY, 1911). 

The complaint, made bj’ a British Consul General, on which John 
Bingham was arrested in the United States with a view to his extradi- 
tion to Canada, set forth on information and belief the following facts : 
The accused, in February 1915, had received and retained in his pos^ 
session money to the amount of $1,500 in bills of the Bank of Montreal, 
the property of that bank, knowing it to have been stolen ; a warrant 
had been isaiied by the police magistrate of Montreal for the appre- 
hension of the accused; the offense with which he was charged was 
an offense within the treaties; and the deponent’s information was 
based upon dulj’ authenticated copies of a warrant issued by the police 
magistrate of Montreal and of the complaint or information upon 
which that warrant was i«sued, and upon certain depositions of wit- 
nesses submitted and to be filed with the present complaint, the deposi- 
tions being those taker in Montreal. Following his commitment for 
the action of the Secretary of State, the accused petitioned for a 
writ of habeas cor/ius, insisting that the complaint filed by the Consul 
General did not allege that the offense was committed in Canada. The 
Supreme Court of the United States said, on appeal : 

The criticism upon the complaint is unsubstantial. It is fairly 
to be inferred from what is stated that the crime was committed 
in Canada, and it is distinctl}‘ averred that appellant is a fugitive 
from justice from the District of Montreal, in that Dominion, and 
that the offense with which he is charged is an offense within the 
treaties between the United States and Great Britain. Besides 
this, it is stated that deponent's information is based upon authen- 
ticated copies of a warrant issued by the police magistrate of Mon- 
treal and of the complaint upon -which that warrant was issued, 
and upon certain depositions submitted and to be filed -with the 
present complaint ; the depositions being those taken in Montreal. 
It is clear that the intent was to charge that the offense was com- 
mitted in Canada. 

Bingham v. Bradley, United States Marshal for the Northern District of 
Illinois, 241 U. S. 511, 515 (1916). 



100 


CHAPTER XII — EXTRADITION 


The Mexican Ambassador in Washington requested on May 11, 
1907 the extradition of W. H. Mussey, J, M. Bacon, Juan O. Katz, 
Ponciano Navo, and Tiburcio Mejia, charged in Mexico with embez- 
zlement and larceny. Acting pursuant to the convention on extra- 
dition concluded on February 22, 1899 between the United States 
and Mexico, the United States attorney at San Antonio, Texas, 
sought to make a complaint based upon information and belief with 
a view to obtaining the necessary warrant for the arrest of the ac- 
cused men. The United States commissioner refused to entertain 
the complaint and to issue the warrant. The Attorney General of 
the United States enclosed with his letter dated June 5, 1907 to 
the Secretary of State a copy of a letter dated Maj' 31, 1907 from 
the United States commissioner to the Assistant United States dis- 
trict attorney for the AA'^estern District of Texas, setting forth the 
commissioner’s position as follows : 

My authority to issue warrants in extradition cases is derived 
from Art. 5270, ES., which pi-escribes a “complaint made under 
oath,” charging the person against whom complaint is made 
with having committed a crime. 

According to my understanding you have received a letter 
from the Attorney” General requesting you to make complaint, 
charging upon information and belief that Katz committed a 
crime or embezzlement in Mexico. I could not legally issue a 
warrant for the arrest of any person merely because the Attorney 
General requested it, and an information filed by you based upon 
the request of the Attorney General alone can have no more 
potency than the request itself. 

I do not understand that you have any competent knowledge 
or information whatever that Katz has in fact committed any 
crime. You have no requisition proceedings, no statements, de- 
pc^itions or affidavits; and you have not discussed the case with 
witnesses and cannot, even upon information and belief, affirm 
such facts and circumstances as to time, place and manner as 
are necessary to constitute a charge of crime. 


Having in mind these decisions and the constitutional pro- 
vision, I am inclined to the opinion that the complaint you desire 
to make against this person is not such as is contemplated by 
law, nor such as would give me jurisdiction and warrant me in 
depriving any person of his liberty ; and I am further of the 
opinion that even ia an extradition case, it would be the duty 
of any court, having jurisdiction and to which application was 
made for a writ of habeas corpus, to instantly release any person 
thus illegally deprived of his liberty by such insufficient com- 
plaint and illegal and void warrant. 

The Secretary of State informed the Attorney General as follows: 

The contention advanced by Commissioner Scott seems to be 
the same as that which was raised by the extradition commis- 
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sioners in New York City in tlie cases of Jose Prieto, Philip 
McIntyre, and George Deering Reed, where the position was 
taken that neither the Revised Statutes of the United States nor 
the decisions of the federal courts gave them any authority to 
issue sucli warrants of arrest upon complaints by officers of the 
United States on information and belief. After much corre- 
spondence, in which the Department of State and the Department 
of Justice explained that the arrests were desired in accordance 
with the provisions of Article X of the treaty of extradition of 
1899, between the United States and Mexico, the New York author- 
ities appeared to have yielded their contention. This informa- 
tion was reported by your Department in its letter to the 
Department of State dated June 14, 1906. 

The Department regrets that the same issue seems to have been 
raised in another jurisdiction, but hopes that it may be overcome, 
either by inducing Commissioner Scott to reconsider his decision, 
or by obtaining a warrant from some other competent authority 
in Texas; if necessary, from the judge of the United States 
District Court. 

Ambassador Creel to Secretary Boot, May 11, 1907, MS. Department of 
State, file 6443; Attorney General Bonaparte to Mr. Root, June 5, 1907, 
ibid. 6443/3-5; Mr. Root to Mr. Bonaparte, Nov. 21, 1907, ibid. /14; 31 
Stat. 1818; 1 Treaties, etc. (Malloy, 1910) 1184. 

... It is advisable that certified copies of the foreign complaint Warrant, 
and warrant be attached to and made a permanent part of the com- 
plaint ; but it is sufficient if, as was done in this case, those docu- 
ments, alleging positively the respondent’s guilt, are presented 
to the commissioner with the complaint, and if depositions show- 
ing probable cause are produced at the hearing. Glucksman v. 

Henkel, 221 U.S. 508, 514, 31 Sup. Ct. 704, 55 L. Ed. 830; Yordi 
v. Nolte, supra, 215 U.S. 230-232, 30 Sup: Ct. 90, 54 L. Ed. 170. 

Poiccll V. United States, 206 Fed. 400. 403 (C.C.A. 6tli, 1913). 

The charge of murder sufficiently advises the petitioner of the Description 
offense that he is alleged to have committed, and it is sufficient to o* offense 
advise the court that it is an offense covered by the treaty. It is a 
common-law crime and needs no furtlier definition as many statu- 
tory crimes like forgery, embezzlement, counterfeiting, etc., re- 
quire. 

Ex parte Dinehart, 188 Fed. 858, 859 (C.C., S.D.N.Y., 1911). 

If the complaint intelligibly describes and identifies the offense, ^ • 

and if the offense so described is punishable by the laws of both 
countries, and if by any name it is included in the extradition 
treaty, that is enough. Yordi v. Nolte, 215 U.S. 227, 230, 30 Sup. 

Ct. 90, 54 L. Ed. 170, and cases cited ; Strassheim v. Daily, 221 U.S. 

280, 31 Sup. Ct. 558, 55 L. Ed. 735; Greene v. U.S. (C.C.A. 5) 154 
Fed. 401, 406, 85 C.C.A. 251. 

Powell V. United States, 206 Fed. 400, 403 (C.C.A. 6th, 1913). 
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The district attorney of Kings County, New York, transmitted to 
the Department of State on December 22, 1909 an application by the 
Governor of New York for the extradition from Canada of Arthur 
Zimmerman, charged in New York with perjury. Pursuant to the 
Department’s instructions, the Consul at Hamilton, Ontario, instituted 
extradition proceedings against Zimmerman. Although the accused 
was surrendered, the Consul informed the Department : 

Keferring to the “information or complaint” required in Sec. 10. 
Chap. 155 of the Eevised Statutes of Canada, I am advised by 

S. F. Washington, K.C., Crown Attorney for Wentworth County, 
Ontario, that the following items should appear in such informa- 
tion to comply with Canadian law and practice, viz. : 

1. Name of fugitive. 

2. Former residence. 

3. Date of commission of offense. 

4. Place where offense committed. 

6. Short description of offense, as for example : “Murdered John 
Jones,” or “Forged name of John Jones to a promissory note, dated 
1st Januarjj, 1910, payable to William Smith, for $100.” 

6. Place in Canada where fugitive is supposed to be located. 

7. Source from which information is obtained. 

District Attorney Clarke to Secretary Knox, Dec. 22, 1909, MS. Depart- 
ment of State, file 22850; Consul Shepard to the Assistant Secretary of 
State, Feb. 17, 1910, ibid. 22850/9. 

A complaint in extradition is not defective for failure to set forth 
specifically the name of the place where the crime was alleged to have 
been committed when it may fairly be inferred from what has been 
stated in the complaint that the crime was committed in the demand- 
ing country. 

Bingham v. Bradleg, United Stales Marshal for the Northern District of 
Illinois, 241 U S. 511, 516 (1916). 

Heinrich Zentner sought by a, iietition for a writ of habeas corpus 
to resist his surrender to Bavaria. He alleged that the complaint 
against him was defective because it did not set forth copies of the 
instruments which he was charged to have forged. The District 
Court of the United States for the District of Massachusetts said: 

It is claimed that the complaint is defective because it does not 
set forth copies of the instruments alleged to have been forged. 
The commissioner ruled, and with his ruling I agree, that the 
complaint, which appears in full in his record, sets forth the 
offense with sufficient particularity to advise the accused of the 
offense wherewith he is charged. The amounts of the drafts are 
stated in it, and they are alleged to have been accepted by the 
drawees before the alterations charged were made. The particu- 
larity of an indictment is not required if a crime within the treaty 
is substantially charged. U.S. v. Herskovitz (D.C.) 136 Fed. 



PROCEDURE 


103 


713; Grin v. Shine, 187 U.S. 181, 23 Sup. Ct. 98, 47 L. Ed. 130; 

Yordi T. Nolle, 215 U.S. 227, 30 Sup. Ct. 90, 54 L. Ed. 170. 

Ex parte Zentner, 188 Fed. 344, 347 (1810). 

PROVISIONAL ARREST AND DETENTION 

§326 

With a vieTV to preventing the escape of alleged fugitives from 
justice, the treaties of extradition frequently provide for the pro- 
visional arrest and detention of such persons pending the receipt of a 
formal requisition and supporting documentary evidence. For 
example, article IX of the extradition convention concluded on 
August 9, 1904 between the United States and Haiti (1 Treaties, etc. 

[Malloy, 1910] 941, 944; 34 Stat. 2858, 2862) reads: 

Where the arrest and detention of a fugitive in the United 
States are desired on telegraphic or other information in advance 
of the presentation of the formal proofs, complaint on oath, as 
provided by the statutes of the United States, shall be made by an 
agent of the Haitian Government, before a judge or other magis- 
trate authorized to issue warrants of arrest in extradition cases. 

In Haiti the diplomatic or consular agent of the United States 
shall address, through the Ministry of Foreign Kelations, a com- 
plaint to the government commissioner or any other magistrate 
authorized to issue warrants of commitment. The provisional 
arrest and detention of a fugitive shall cease and the prisoner be 
released if a formal requisition for his surrender, accompanied by 
the necessary evidence of criminality, has not been produced under 
the stipulations of this Convention within sixty days from the 
date of his arrest. 

A slightly different provision is contained in article VI of the 
extradition treaty concluded on April 29, 1886 between the United 
States and Japan (1 Treaties, etc. [Malloy, 1910] 1025; 1027 ; 24 Stat. 

1016, 1016) and in one or more other treaties to which the United 
States is a party. A further modification is contained in article IV 
of the convention concluded on January 6, 1909 between the United 
States and France (3 Treaties, etc. [Redmond, 1923] 2580, 2582; 37 
Stat. 1526, 1529). 

• In connection with the request made in 1907 by the Ambassador of Information 
Mexico for the provisional arrest and detention with a view to the 
extradition to Mexico of Eduardo Ramirez, the Attorney General of 
the United States informed the Secretary of State as follows : 

I have the honor to transmit the following telegram from the 
United States Attorney at Nogales Arizona for such action as 
may be deemed appropriate : 
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“Under directions your letter dated 20th inst had Kamirez and 
Pina arrested here last night for forgery committed at Nogales, 
Sonora, Mexico, last August and they are being taken today by 
U.S. Marshal to Tucson for hearings before Campbell, Dist. Judge. 
Must have immediately details of forgery and copies of papers to 
frame new complaint against fugitive [s] as the facts stated in 
your letter are not full enough on which to base a sufficient com- 
plaint to hold them as there Avill be resistance to their extradition. 
Please send all papers to me at Phoenix.” 

In bringing this telegram to the attention of the Mexican Ambas- 
sador, the Acting Secretary of State stated in part : 

This Department has endeavored to make clear in its telegram 
that the Mexican Government has furnished all the information 
required by the treaty, to obtain the provisional arrest and deten- 
tion of the fugitives. The copies are, however, transmitted for 
your information, and perhaps for your consideration as to 
whether it may not, under the circumstances, bo desirable to pre- 
sent the formal extradition papers to the examining judge or 
magistrate with the least possible delay. 

The Acting Secretary at the same time informed the Attorney Gen- 
eral that — 

_ Under article ten extradition treaty of 1899 with Mexico, suffi- 
cient authority exists for provisional detention of fugitives if 
information has been received through diplomatic channel show- 
ing that warrants have been issued in Mexico charging extradita- 
ble crime, together with assurance that formal papers will follow. 
Such information has been received. No requirement in treaty 
that details of offense must be supplied in order merely to obtain 
temporary detention for forty days which is allowed by tliis 
article for presentation of documentary evidence. Department 
would be glad to have district attorney at Nogales instructed to 
above effect. Same practice has been followed for years by United 
States district attorneys in New Mexico and Texas. See also De- 
partment’s letter of May 13, 1906 and your reply of June 14th 
following, case of George Deering Keed. 

Ambassador Creel to Secretary Root, no. 3, Feb. 15, 1907, MS. Department 
of State, file 4644; Attorney General Bonaparte to Mr. Root, telegram of 
Mar. 27, 1907, and Acting Secretary Bacon to Mr. Creel, no. 21, Mar. 28, 1907, 
ibid. 4644/4; Mr. Bacon to Mr. Bonaparte, telegram of Mar. 28, 1907, ibid. 
/5A. 

To comply with Canadian law and practice in extradition 
cases these additional particulars should be given regarding 
Horace W. Wood: former residence in Pennsylvania, date or 
commission of offense, place where offense committed, short 
statement describing nature of offense and source from which 
information is obtained. Description or other means of identifi- 
cation of fugitive should also be given. 
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The Second Assistant Secretary of State (Adee) to the Governor of 
Pennsylvania (Stuart), telegram of Mar. 4, 1910, MS. Department of State, 
file 23805/-. 

Kegarding the proposed extradition from Canada of Eufus Crow, 
charged in Alabama with murder, the American Consul General at 
Ottawa stated that — 

in conversation with the Chief of Police of this city, I am in- 
formed that he has personally interviewed the person who was 
suspected of being the fugitive from justice, Rufus Crow and 
that he fails to find the marks indicated in the description. He 
does not therefore feel warranted in arresting the man even upon 
suspicion. 

Consul General Foster to the Assistant Secretary of State, June 26, 1908, 

MS. Department of State, file 14041/10. 

The district iittoriiey of Queens County, New York, wrote to the 
Secretary of State in 1908 enclosing copies of correspondence between 
his ofiice and the Italian Consul General at New York in regard Indictment 
to Angelo Luigi Gianini, who was wanted in New York on a charge of 
murder. The district attorney stated: 

It is feared that Gianini’s friends will know of the recent 
inquiries made by me ill the matter and that he may be warned 
to escape from France. 

Will it be in iiny way possible for the State Department to 
notify the French autlio'rities of the facts in the case, requesting 
the apprehension of Gianini and that he be held until an indict- 
ment can be obtained at the October session of the Grand Jury 
of this county. 

The Acting Secretary of State replied that — 

an indictment is not really essential to the institution of extra- 
dition proceedings. As a matter of fact, if the Department is 
advised that a warrant has issued, charging the accused in a 
particular case with an offense which is extraditable under our 
treaties, the Department will make a request on the foreign gov- 
ernment for the provisional arrest and detention of the fugitive. 

District Attorney Darrin to Secretary Root, July 29, 1908, and Acting 
Secretary Bacon to Mr. Darrin, Aug. 5, 1908, MS. Department of State, file 
14862/3. 

What was done in this case has beyond question been the prac- Telegraphic 
tice in this district for many years. As it has been challenged, request 
I have looked into it afresh. In my judgment, it is within the 
letter and spirit of most, if not all, of our extradition treaties, 
and particularly of that with Great Britain, to arrest and hold 
for a reasonable time pending examination a person accused of 
crime abroad, and to do this on telegraphic request,_provided the 
request is made by such person or persons that officials here rep- 
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resenting both the high contracting parties are justified in be- 
lieving the truth of the statements contained in the telegram. 
Any other system of ■working under extradition treaties would 
be impossible, and in these days of easy communication and 
rapid travel would facilitate the escape of persons Avho, if not 
criminals, do not care to meet their accuser. 

United States cx ret. MclSaniara v. Hnilcel. Mamhal, 40 F. (2d) 84 

(D.G., S.D.N.T., 1912) 

Ralph Nelson, city attorney of Kansas City, Kansas, wrote to the 
Department of State in 1906 stating that James E. Connell, a clerk 
for the Board of Park Commissioners, had forged nine city wai-rants 
and obtained about $2,200 of the city’s money. Information was 
requested as to the steps necessary to effect the return of Connell from 
Mexico to Kansas for trial. Details of the procedure to be followed 
were outlined by the Department as follows : 

In reply I enclose herewith a copy of the treaty of extradition 
between the United States and Mexico, from which you will see 
that forgery is an extraditable offense. I also enclose a copy of the 
Department’s general extradition circular. Applications for ex- 
tradition should be made in strict accordance with the require- 
ments of this circular. 

The Department would state that if it is desired to have the 
fugitive provisionally arrested in advance of the presentation of 
the formal extradition papers, the procedure to secure this end is 
set forth in Article X of the treaty and at the bottom of page 2 of 
the circular. If provisional detention is desired, the Governor of 
your State should make a request to this effect, either by telegraph 
or by letter, giving the name of the fugitive, the crime with which 
he is charged, and stating that a warrant has been issued in Kan- 
sas for the fugitive’s arrest and that formal extradition papers 
will be prepared and forwarded as soon as possible. The location 
and description of the fugitive should likewise be given, unless 
there is someone on the ground who can identify him, of which 
fact this Department sliould be informed. This preliminary re- 
quest, as well as the formal requisition which follows, must come 
from the Governor of the State. In transmitting his formal requi- 
sition he should furnish a certificate concerning the purpose for 
which the extradition is desired, in accordance with the require- 
ments of the enclosed circular. 

It will not be necessary for anyone to come to Washington with 
the extradition papers. After they are prepared they may be for- 
warded here by mail. 

The city attorney informed the Department that he was mailing, 
under separate cover, the formal requisition papers issued by the Gov- 
ernor of Kansas requesting the extradition of the accused, and in- 
quired what further steps were necessary, to which the Department 
replied : 
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The application papers have been retained in this Department, 
pending the receipt of the above mentioned certificate, when they 
will be forwarded to the Ambassador of the United States at Mex- 
ico City, by whom they will be presented to the proper Mexican 
authorities, in case of the apprehension of the fugitive. 

At the time that the papers are sent to Mexico the Department 
will forward to you, or to the Governor of Kansas, or wherever the 
Governor may direct, the President’s warrant authorizing James 
E. Porter to receive tlie fugitive. 

The city attorney of Kansas City (Nelson) to the Secretary of State (Root), 
Nov. 10, 1906, and the Acting Secrel.iry of State (Bacon) to Mr. Nelson, Nov. 
14, 1906, MS. Department of State, tile 2248; Mr. Nelson to Mr. Root, Dec. 
17, 1906, and Mr. Bacon to Mr. NcKon, Dec. 22, 1906, ibid. 2248/2-3. 

In reply to a request from the deputy prosecuting attorney of 
Lake County, Indiana, for the provisional arrest and detention with 
a view to extradition from Great Britain of Moncilo Milosevich, 
charged in Indiana with embezzlement, the Secretary of State 
informed him that — 

Department can act only upon request of Governor w’ho should 
state that warrant of arrest has been issued. 

The deputy prosecuting attorney (Hodges) to the Secretary of State 
(Knox), telegram of Nov. 20, 1909, and Mr. Knox to Mr. Hodges, telegram 
of Nov. 22, 1909, MS. Department of State, file 22419. 

The Cuban Minister inquired of the Secretary of State whether, 
when a fugitive from the justice of Cuba had fled to the United 
States, the Cuban Government might make the necessary inquiries 
to ascertain the whereabouts of the fugitive without the services of 
private detectives, provided that it paid the cost of such inquiries. 
The Acting Secretary of State informed him that — 

it has been the custom of the Depaifment in recent years to 
assist the demanding Government, so far as it consistently can, 
in discovering the whereabouts of a fugitive from justice, upon 
the understanding, which should be set forth in the request for 
such assistance, tliat the expenses of making the investigation 
incident to such discovery are to be refunded by the demanding 
Government. 

Minister Padrd to Secretary Root, June 13, 1907, and Acting Secretary 
Bacon to Seuor Padrd, July 15, 1907, MS Department of State, file 7074. 

The Argentine Charge d’Affaires ad interim inquired whether the 
Secretary of State would ask the police authorities of the United 
States to ascertain the whereabouts of Oreste Rosen, charged in Argen- 
tina with fraudulent bankruptcy, and was informed that — 


Obligation 
to effect 


Assistance 
by State 
or Federal 
officers 


y«74()7(l- .-)1— 
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Warrant 
of arrest 


the search for and location in the United States of offenders against 
the laws of other countries is generally accomplished through the 
agency of private detectives, with such assistance as the local police 
can from time to time give in the ordinary course of their duties, 
which have to do wim crimes and offenses committed in the 
United States. 

It may be stated, however, that inasmuch as fraudulent bank- 
ruptcy is not an extraditable crime under the treaty of extradition 
in force between the United States and the Argentine Republic, 
the fugitive could not be lawfully held for extradition. If a 
knowledge of the whereabouts of the fugitive is desired for the 
purpose of obtaining a recovery of the property, this should be 
done through private channels. 

Later the American Charge d’Affaires ad interim at Buenos Aires 
was requested by the Minister for Foreign Affairs to obtain further 
information in the matter. The Acting Secretary of State made the 
following statement: 

Concerning the location and ariest by this Government of crim- 
inals fugitive from other states, and within its jurisdiction, it 
should he said that in cases where a crime for which extradition 
can be obtained has been committed, and the approximate loca- 
tion of the fugitive is furnished, the local police authorities are 
usually pleased upon appropriate request, to cooperate and render 
whatever assistance they can to secure the apprehension of the 
fugitive, and, so far as the Department is aware, this voluntary 
action of the local officials is generally sufficient to accomplish the 
object desired. 

Therefore, if in case.s of extradition from the United States to 
the Argentine Reiuiblic. under our treaty of extradition ^^ith that 
country, information be furnished, either to this Department or 
to the local authorities, concerning the criminal’s supposed place 
of refuge, it is probable that these authorities will fully extend 
all the assistance that is nece^-sary to effect the arrest of the persons 
desired. 

The Argentine Charge tl’Affaires (Portela) to the Secretary of State 
(Root), Sept. 28, 1907, and the Acting Secretary of State (Bacon) to Senor 
Portela, Oct. 15, 1007, JIS. Department of State, file 8C82/-1 ; the Charg6 
d’Affaires in Buenos Aires (Wilson) to Mr. Root, Jan. 10, 1008, and Mr. 
Bacon to Mr. Wilson, Peb. 29, 1908, Hid. /3. 

Wliile the treaties of extradition to which the United States is a 
party usually contain some provision concerning the arrest of an 
alleged fugitive, such an arrest would be required by section 5270 of 
the Revised Statutes of the United States (18 U.S.C. §651) even though 
the treaty contained no such provision. This section expressly pro- 
vides for the apprehension of any fugitive “found within the limits of 
any State, District or Territory”. The arrest is provisional, pending 
the termination of a heai'ing begun within the time-limit prescribed 
by the treaty and resulting in the commitment of the accused for the 
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action of the Secretary of State. Like the formal request for extradi- 
tion, requests for provisional arrest and detention, in accord with 
treaty provision, should be made through diplomatic channels, except 
that under the convention of 1899 between the United States and 
Mexico the Governors of the frontier States may address each other 
directly and in urgent cases a complaint may be made directly to a 
competent magistrate. 

The Acting Secretai-y of State informed Judge Eldredge of the 
Thirteenth Judicial Circuit of the State of Illinois that section 5270 
of the Revised Statutes makes a warrant of arrest the basis of the 
ordinary proceedings in a case of extradition to a foreign country. 

Acting Secretary Bacon to Judge Eldiedge, Mar. 13, 1908, MS. Department 
of State, file 0194/15-16. 

An illegal arrest does not invalidate a subsequent arrest, otherwise Prior 
valid, merely because the subsequent arrest was effected immediately 
upon the discharge of the accused from the illegal arrest. The 
Supreme Court, in considering the proposed extradition to Canada 
of Thomas Kelly, stated : 

But however illegal the arrest by the Chicago police it does 
not follow that the taking of the appellant’s body by the marshal 
under the warrant of October 2 was void. The action of the 
officers of the State or city did not affect the jurisdiction of the 
Commissioner of the United States. Furthermore the order dis- 
missing the complaint of October 2 was that the appellant be^ 
discharged forthwith from custody; so that on the face of the 
record it would seem that before being held under the present 
warrant the appellant had the moment of freedom which he 
contends was his right. It is urged that the Canadian authorities 
are trying to take advantage of their own wrong. But the ap- 
pellant came within reach of the Commissioner’s warrant by his 
own choice, and the most that can be said is that the effective exer- 
cise of authority was made easier by wdiat had been done. It 
was not even argued that the appellant was entitled to a chance 
to escape before either of the warrants could be executed. This 
proceeding is not a fox hunt. But merely to be declared free 
in a room with the marshal standing at the door having another 
warrant in his hand would be an empty form. We are of opinion 
that in the circumstances of this case as we have stated them 
the omission of a formal act of release and a subsequent arrest, 
if they were omitted, furnished no ground for discharging the 
appellant upon habeas corpus. All the intimations and decisions 
of this Court indicate that the detention of the appellant cannot 
be declared void. 

Kelly v. Oriffln, Jailer of Lake Oounty, Illinois, 241 U.S. 6, 12-13 (1916). 

An arrest based upon documents which abundantly establish prob- Fourth 
able cause meets the requirement of the fourth amendment to the ““^^ndment 
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CJonstitution, which provides that no w'arrants shall issue, but upon 
probable cause, supported by oalli or affirmation, and particularly 
describing the place to be searched, and the persons or Ihings to be 
seized. 


Bx parte La Mantia, 20G Fed. 330, 331 (D.C., S.D.N.Y., 1913). 

Assuming that j'our telegram April 19 may be preliminary to 
request that Department ask Serbia or some other foreign country 
for provisional arrest of Easovics with view to his extradition 
you are advised such request must be made by Governor and state 
warrant issued for fugitive’s arrest in Washington. In the mean- 
time control officei's at principal Atlantic ports have been in- 
structed to refuse him permission to depart and Serbian Minister 
states he will be refused passport if he applies under name of 
Easovics. 

The Secretary of State (Colby) to the shorift of Seattle (Stringer), tele- 
gram of Apr. 21, 1920, MS. Department of State, file 200.11R18/Orig. 

In order to prevent the entry into the United States of Sandow Donovan, 
charged in the Irish Free State with murder, a circular instruction was 
sent to American consular oflBcers to snspend final action upon any appli- 
cation made by the accused for an immigration visa and to communicate 
Immediately with the Department of State. The Assistant Secretary of 
State (Carr) to consular oflJeers, Jan. 14, 1!)32, MS. Department of State, 
file 211.41 Donovan, Sandow/4. 

... the appropriate course for you to adopt would be to 
authorize a consul of Norway, or some other person who can 
properly act for the demanding government, to appear before 
an extradition magistrate and obtain a warrant for the arrest 
of the fugitive, in accordance with Section 5270 of the Eevised 
Statutes of the United States. 

The papers are returned herewith for presentation to the mag- 
istrate before whom the case shall be examined. 

The Acting Secretary of State (Bacon) to the Norwegian Minister 
(Hauge), Oct. 30, 1907, MS. Department of State, file 9513/-5. 

With reference to Mr. Bacon’s question as to the exact degree 
of authority which an officer must show to obtain recognition 
from the Canadian authorities I beg leave to refer to section 6 
of the Extradition Act from which it appears that an extradi- 
tion ]udge may issue his warrant for the arrest of a fugitive on 
an information or complaint laid before him and on such evi- 
dence or after such proceedings as would, subject to the provi- 
sions of the Act, justify the issue of a warrant if the crime had 
been committed in Canada. It does not appear that there is 
any restriction as to the person making the complaint or laying 
the information. 

The Ambassador of Great Britain (Durand) to the Acting Secretary of 
State (Adee), no. 170, Sept 7. 1906, MS. Department of State, file 860/2, 
enclosure. 
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It has been held that if proceedings are instituted under section 5270 Issuance of 
of the Kevised Statutes, a certificate issued by the Secretary of State 
that an application for the extradition of the person named t herein 
has been made is not required for the issuance of a warrant of arrest^ 
notwithstanding that the treaty with the demanding country may 
provide for such certificate. 

In re Scklippenhach, KM Fed. 7S3, 7SI (D.C., S.D.N.Y., 1908), relying on 
Grin v. Shine, 1S7 U.S. 181 (1902). 

Following the refusal of a United States marshal in Montana to Execution 
serve a warrant issued by the United States commissioner at Chicago wniiant 
for the arrest of Halvor Halsen with a view to his extradition to 
Canada, the matter was referred informally to the Department of 
Justice, which instructed the marshal to serve the warrant. 

The British Amb.nssador (Geddes) to the Secretary of State (Hughes), 
memorandum of Apr. 8, 1921, MS. Department of State, file 211.41H16/-; 

Mr. Hughes to Mr. Geddes, Apr. 23, 1921, ibid. /I. 

To prevent undue detention of alleged fugitives from justice the Period of ' 
treaties of extradition usually provide a definite period for detention d®t«“tlon 
following an-est and pending the production of the documents upon 
which claim for extradition is based. The period varies from 40 to 
60 days, depending in large measure on the distance separating the 
asylum and the demanding states and the means of communication. 

Article X of the convention concluded on February 22, 1899 between 
the United States and Mexico, cited ante, p. 82, provides that “each gov- 
ernment shall endeavor to procure the provisional arrest of such crim- 
inal and to keep him in safe custody for such time as may be prac- 
ticable, not exceeding forty days, to await the production of the docu- 
ments upon which the claim for extradition is founded”. In passing 
upon a petition for a writ of habeas corpus filed by George Deering 
Eeed for discharge from arrest for failure to proceed within the pre- 
scribed period, the District Court of the United States for the District 
of New Jersey stated : 

Counsel for the United States of Mexico contends that the 
effect of the 40-day limitation, in the last clause of the tenth 
article of the treaty, is simply to relieve the authorities of our 
govemment from the obligation to aid the Mexican authorities 
after the expiration of 40 days from the date of the provisional 
arrest. So reading the article, the argument is that the treaty 
does not belong to that class of treaties which give to a prisoner 
a right to his discharge if certain documents or proofs are not 
produced against him within a prescribed period, but to that 
class in which no time for the detention of a prisoner under provi- 
sional arrest is prescribed, and in which the Commissioner has a 
discretionary power to prolong the detention for a reasonable 
period. But it does not seem to me that the construction thus 
contended for is a reasonable one. The fugitive is to be kept 
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in safe custody “to await the production of Ihe documents upon 
which the claim for extradition is founded.” There is no inti- 
mation that he may be held “to await” their production after the 
40 days are expired. Indeed, the language used excludes such an 
idea. The reasonable construction is that if the documents on 
which the claim for extradition in a given case is founded are 
produced within 40 days after the ]irovisional arrest, and the 
proofs are in proper form, the fugitive may be committed for 
extradition ; and tliat if they are not produced within that period 
the case shall no longer be regarded as one within the provisions 
of the treaty. If the documents are not produced within the 40 
days, there is no authority for detaining the fugitive longer 
“to await” their production. I think the principle to be applied 
in this case is the same one that was applied by Judge Lacombe 
in the Dawson Case (C.C.) 101 Fed. 253. 

Ex parte Reed, 158 Fed. 891, 893 (1908). 

William F. Walker, wdiose extradition from Mexico was requested 
by the Governor of Connecticut, sought to obtain his release in 
Mexico by means of an am/paro. He asserted that article X of the 
convention of 1899 had been violated by his detention for more than 
40 days, awaiting the presentation of the extradition papers. The 
Supreme Court of Mexico stated that — 

the rule adopted by both nations according to the text of the 
above mentioned article, is that the forty days be counted from 
the date of the imprisonment of the fugitive to (he date in which 
the documents in support of the extradition are submitted to the 
Foreign Office, the imprisonment of the accused having occurred 
on the 15th of Decemter, 1907, and the filing of the documents 
on the 17th of J anuary, 1908, that is, thirty -four days. 

The Minister of Foreign Affairs of Mexico, in bringing this deci- 
sion to the attention of the American Ambassador, stated in part as 
follows : 

This Department has always interpreted, and the Supreme 
Court bases its present action on an identical interpretation to 
decline the federal amparo to Walker, that the term for the 
presentation of the documents should be counted from the date 
of the detention of fugitives to the date on which such documents 
are filed with the Department of Foreign Affairs; but as the 
Department in Washington, in a recent case, has expressed the 
opinion that the teim should be counted up to the time on which 
the documents reach the Judge or commissioner who has to take 
cognizance of the extradition, I shall appreciate it if Your 
Excellency would kindly invite the attention of your Govern- 
ment to the above-mentioned decision of the Court to the end 
that a mutual or common accord may be had on the interpreta- 
tion of Article Ten of the Extradition Treaty between Mexico 
and the United States. 
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In an instruction dated July 22, 1908 to the Ambassador at Mexico 
City the f ollovring statement was made : 

In reply I enclose herewith a copy of recent correspondence 
between the Department and the Mexican Embassy and between 
the Department and the Attorney General, from which it will be 
seen that the Department concurs in the view of the Mexican 
Government that the term for the presentation of the extradition 
papers should be counted from the date of the detention of a 
r^itive to the date on which such papers are filed in the foreign 
office of the country in which the fugitive is apprehended. 

The ilexican Minister of Foreign Affairs (Maviscal) to Ambassador 
Thompson, July 4, lOOS, and the Acting Secretary of State (Bacon) to Mr. 
Thompson, July 22, 190S, MS. Department of State, file 54S5/9S-100. 

In March 1908 the Mexican Charge d’Affaires pointed out that it 
appeared that the rule followed in the United Slates in interpreting 
article X of the convention of 1899 was to count the period of deten- 
tion of 40 days following the provisional arrest of the offender from 
the date of his arrest to the day of presentation of the papers to the 
magistrate in charge of the case as distinguished from presentation, 
to the Department of State. He added that the Ministry of Foreign 
Affairs of Mexico did not concur in that interpretation. The matter 
was referred to the Attorney General, who in an opinion of July 10, 
1908 informed the Secretary of State : 

... in ray opinion, the forty days during which the prisoner 
may be detained under the terms of this treaty “to await the pro- 
duction of the documents upon which the claim for extradition is 
founded” must be considered as meaning forty days prior to the 
production of the documents to the State Department in the 
United States or the corresponding branch of tne Mexican Gov- 
ernment, and if the said documents are thus produced within forty 
days, the suspected criminal has no absolute right of release under 
the terms of the treaty, but may be detained for a reasonable addi- 
tional period to afford time for an investigation into his probable 
guilt or innocence. 

Charge Godoy to Secretary Root, Mar. 3, 1908, MS. Department of State, 
file 12208; Attorney General Bonaparte to Mr. Root, July 10, 1908, ibid. 
12208/1 : 27 Op. Att. Gen. 4 (1908). 

Article X of the extradition treaty of 1930 between the United States 
and Germany (4 Treaties, etc. [Trenwith, 1938] 4216, 4219 ; 47 Stat. 
1862, 1869) provides that a person “provisionally arrested shall be 
released, unless within one month from the date of commitment . . . 
the formal requisition for surrender with the documentary proofs . . . 
be made by the diplomatic agent of the demanding government”. Tlie 
same article provides that each Government shall upon request of the 
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other “address to the competent authorities an application for the ex- 
tension of the time ... so as to allow an additional month for the 
purposes indicated”. 

The German Embassy, in a memorandum dated October 16, 1931, 
informed the Secretary of State that Heinrich Kudolf Conrad Patten- 
hausen had been placed under provisional arrest on October 1, 1930 in 
New York; that a requisition for the surrender of the fugitive was 
intended; that one of the prmcipal witnesses in the case against the 
accused had left the city of Bremen and could not be located at that 
time ; and that, under the circumstances, it was requested that the time 
for the formal requisition of surrender as provided in article X of the 
treaty be extended for another month. The Under Secretary of State 
replied on October 21, 1931: 

... It is deemed appropriate in connection with the foregoing 
to invite attention to the fact that paragraph two of Article X of 
the Extradition Treaty provides that 

“The arrest of the fugitive shall be brought about in accordance 
with the laws of the party to which the request is made.” 

If the arrest of Pattenhausen has not been brought about in 
accordance with the statutory provisions of the United States 
[sec. 5270, Eev. Stat.], it is suggested that it would be advisable 
to instruct a representative of your government to have such 
action taken at an early date. 

In any event, the Department should be informed as to the exact 
circumstances under which Pattenhausen has been arrested. In 
the absence of information on this point, the Department would 
not appear to be in a position to address to the competent authority 
the application for the extension of time contemplated in para- 
graph four of Article X of the Extradition Treaty and made in 
the note under acknowledgment. 

It is further suggested that in the later note which it is pre- 
sumed will be forthcoming from your Embassy in regard to the 
matter under consideration, reference be made not only to the 
formal requisition for Pattenhausen’s surrender but also to the 
matter of the production of the documentary proofs. 

The Secretary of State, nevertheless, on October 30, 1931 addressed 
a telegram to the United States commissioner for the Southern District 
of New York expressing the hope that the commissioner would see his 
way clear to grant the extension. The commissioner complied. 

The German Embassy to the Secretary of State, memorandum of Oct. 16, 
1931, MS. Department of State, file 211.62 Pattenhausen, Heinrich Rudolf 
Conrad/1; Under Secretary Castle to Ambassador von Prittwitz, Oct. 21, 
1931, iUd. /2; Mr. Stimson to Commissioner O’Neill, Oct. 30, 1931, i6i& 
/6 : United States Attorney Medalle to Mr. Stimson, Nov. 2, 19.‘11, ibid. /7. 
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The Mexican Ambassador i-equestcd on January 21, 1920 that the 
Secretary of State use his good oflices in obtaining from the authority 
in charge a one month’s extension of tlie provisional arrest and deten- 
tion of Colonel Agustin Cevallos pending the arrival of additional 
papers in support of the requisition for his extradition to Mexico, 
•where he was charged with embezzlement of public funds. The 
Secretary of State replied : 

... I beg to recall your attention to the statement contained 
in iny note of January 14. 1920, that the Department of Justice 
had asked that the matter of furnishing the evidence against 
Cevallos be brought to your notice with the statement that unless 
such evidence should be produced in time for transmission to the 
United States Attorney at Los Angeles for use on January 22, 
1920. the Department of Justice would be compelled to abandon 
the proceedings. 

In this relation I may also recall to your attention the provision 
of Article X of the Extradition Treaty of 1899 between the United 
States and Mexico that following the provisional arrest, of a 
fugitive, each Government shall endeavor to keep him in safe 
custody for such time as may be practicable, not exceeding forty 
days, to await the production of the documents upon which the 
claim for extradition is founded. 

In view of the foregoing, I regret to be obliged to state that 
I do not see my way clear to requesting the before mentioned 
extension of time, and that it appears that such request even if 
made would be unavailing, in view of the above cited attitude of 
the Department of Justice and the treaty provision mentioned. 

Ambassador Bonillas to Secretary Lansing, Jan. 21, 1920, and Mr. Lansing 
to Senor Bonillas, Feb. 3, 1920, MS. Department of State, file 211.12C33A4. 


HEARIiVG 

§327 

Section 5270 of the Revised Statutes of the United States, 18 U.S.C. 
§651, provides, in the event of a treaty or convention of extradition 
between the United States and any foreign state, for the issuance 
of a warrant for the apprehension of the accused person in order 
“that he may be brought before such justice, judge, or commissioner, 
to the end that the evidence of criminality may be heard and 
considered”. 

The District Court of the United States for the Northern District 
of Texas, in speaking of this provision of law, stated : 

This statute is the legal authority under which this govern- 
ment moves to carry out its treaty with Mexico. The Congress 
does not authorize the giving up of the person merely because 
a foreign state demands. The person found here has the right to 
have the hearing provided for. That hearing covers at least two 
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points: (a) The determination of the place of the commission of 
the alleged offense; and (b) the determination of whether the 
alleged offense is covered by the terms of the treaty. 

In re Lucke, 20 F. Supp. 658, 659 (1937). 

The Governor of Texas enclosed with his letter of January 18, 
1908 to the Secretary of State a requisition from the Governor of 
Nuevo Leon, Mexico, for the extradition of Manuel Saldana Rodri- 
g;uez, charged in Mexico with murder. The Secretary of State in- 
formed the Governor that — 

the papers do not show what proceedings, if any, have been 
taken in Texas with a view to obtaining the extradition of the 
fugitive. As you are aware, it is necessary in extradition cases 
that a judicial hearing should be held before a competent extra- 
dition magistrate, and that the latter should issue his commit- 
ment for the surrender of the fugitive, before final action can 
properly be taken by this Department. 

The papers are accordingly returned herewith, in order that 
the necessary preliminary steps may be taken. 

On January 31 the Governor sent the following communication 
to the clerk of the United States District Court at Laredo, Texas: 

The Sheriff of Webb County has been instructed to cause the 
arrest and detention of this party. 

Please refer these papers to the United States Commissioner 
there and arrange for a judicial hearing and if in the judgment 
of the Commissioner, the fugitive should be detained, iilease 
have him issue commitment for the surrender of the fugitive 
and have him committed to jail to await final action of the 
Department of State at Washington. 

Governor Campbell to Secretary Root, Jan. 18, 1908, and Mr. Root to 
Mr. Campbell, Jan. 24, 1908, MS. Department of State, file 11322/-1 ; Mr. 
Campbell to C. Dart, Jan. 31, 1908, ibid. /11-14. 

The United States commissioner for the District of Missouri, in a 
decision in 1908, in the extradition proceedings instituted by the 
Mexican Government against Frank C. Zimmerman, stated: 

Taking all of these facts into consideration, the Commissioner 
is of the opinion that no preponderance of evidence has been 
produced to consider the defendant guilty, as contemplated by 
Article III, of the Treaty Act of Feb. 22, 1899, and the defend- 
ant is discharged. 

The Acting Secretary of State, in commenting upon the decision 
to the Attorney General, stated : 

It seems reasonable to assume from this either that the Com- 
missioner has expressed his views in very loose language or that 
he has wholly misapprehended the law on the point involved. 
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On this latter point it should be observed that tlie language 
used seems open to the interpretation that the Commissioner 
considered it necessary for the demanding Government in this 
case actually to establish that the accused was guilty of the crime 
charged. Such a view as this would not only be contrary to the 
law governing the matter but would not be in accord with the 
express language of the treaty which provides that the. accused Kot a 
shall he surrendered upon the presentation of such evidence as 
would justify his “apprehension and commitment for trial if 
the crime or offense had been there (at the place of the hearing) 
committed”. 

Moreover, it is well established by the decisions of our courts 
that it is not necessary for a demanding government to produce 
at the preliminary hearing before the extradition magistrate 
evidence against the accused sufficient to convict him if he were 
on trial in thi.s country; but that the treaty requirement is met 
where such evidence is offered as would justify the examining 
or committing magistrate in this country m holding the accused 
to answer to an indictment or other proceeding in which he should 
finally be tried upon the charge made against him. 

Decision of Commissioner Colt, MS. Department of State, file 15227/10- 
12 ; the Acting Secretary of State (Adee) to the Attorney General (Bona- 
parte), Oct. 30, 1903. ibid. 

Samuel Insull, Sr., whose extradition from Greece was requested by 
the United States, was accorded a hearing, at which time evidence 
believed to he sufficient to make out a prima-facie case of guilt was 
presented on behalf of the United States. Extradition was refused, 
apparently on the ground that there was not sufficient proof of crim- 
inal intent on the part of the accused. This action led to a formal 
notice on November 6, 1933 of the denunciation of the treaty of extra- 
dition of 1931. 4 Treaties, etc, (Trenwith, 1938) 4290; 47 Stat. 2185. 

The notice read : 

My Government finds it difficult to reconcile this unusual deci- 
sion with the admission of the competent authorities that the 
fugitive committed the acts with which he was charged and that 
these acts are illegal and fraudulent both in the United States 
and Greece. Without going into the details of the decision, it is . 
evident that the authorities attempted actually to try the caiM 
instead of confining themselves to ascertaining whether the evi- 
dence submitted by the United States Government was sufficient 
to justify the fugitive’s apprehension and commitment for trial. 

There can be no doubt that the question of criminal intent re- 
ferred to by the Hellenic Government would be fairly and judi- 
ciously passed upon by the courts in the United States. I am to 
add that my Government considers the decision utterly untenable 
and a clear violation of the American-Hellenic Treaty of extra- 
dition signed at Athens on May 6, 1931. 
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Following subsetinent negotiations, the Department withdrew the 
notice of denunciation, and the two Governments, on September 2, 
1937, concluded a protocol agi-eeing ui^on the following interpretation 
of article I of the treaty : 

Tile final clause of Article I of the Treaty of Extradition con- 
cluded on May 6, 1931, between the United States and Greece, 
shall, from and after this date, be understood to mean that the 
court or magistrate considering the request for extradition shall 
examine only into the question of the sufficiency of the evidence 
submitted by the demanding Government to justify the appre- 
hension and commitment for trial of the person charged: or in 
other words, whether the evidence discloses probable cause for 
believing in the guilt of the person charged. It is further under- 
stood that the quoted treaty provisions do not signify that the 
court or magistrate is authorized to determine the question of 
the guilt or innocence of the person charged. 

The Secretary of State (Hull) to the Minister to Greece (MaeVeagh), 
telegram of Nov. 4, 1033, MS. Department of State, file 2.jl.ll Insull, 
Samuel/198 ; Ex. Agree. Ser. 114 ; 51 Stat. 357. 

The provision of the fifth amendment, “that no person shall 
be held to answer for a capital or otherwise infamous crime unless 
on the presentment or indictment of a grand jury,” applies to 
persons held for trial in the courts of the United States. If con- 
strued to apply to prisoners to be held in extradition proceedings 
to answer for such crimes in foreign countries, there could be no 
extradition between the United States and countries where the 
common law does not prevail. However, in this case there was 
a judicial inquiry and finding in Italy preliminary to the issuance 
ojf the warrant of arrest, substantially like the finding of our 
grand jury. 

So the provision of the sixth amendment, requiring the accused 
in criminal prosecutions “to be confronted with the witnesses 
against him,” obviously applies to criminal prosecutions tried 
here, and not to persons extradicted for trial under treaties 
with foreign countries whose laws may he entirely different. 

Ex parte La Mantia, 206 Fed. 330, 332 (S.D.N.T., 1913). 

The Turkish Embassy, in a note dated October 7, 1913, informed the 
Secretary of State that the judicial documents which were required 
for use at the hearing gi’owing out of the request of the Turkish Gov- 
ernment for the extradition of Hussein Avni had been sent from Con- 
stantinople by mail but that they might not arrive until after the 
eapiration of the time fixed for their production. The good offices of 
the Department of State were requested with a view to the extension 
of the time allowed for the presentation of the proofs. The Depart- 
ment took the position that — 

the proper procedure to pursue is for the Imperial Ottoman Consul 
General, or some other person acting for the Ottoman Govern- 
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ment, to l^equest the extradition magistrate to grant a delay in the 
pi-oceedings to enable him to produce tlie necessary documentary 
evidence. 

The Turkish Embassy to the Denartment of State, Oct. T, 1913, and the 
Department of State to the Turkish Ambassador, Oct. 11, 1913, MS. Deitait- 
meut of State, file 211.t37AT6/2. 

The treaty concluded by the United States and Germany on July 12, 
1930 contemplates continuances in extradition proceedings by pro- 
viding in article X as follovs : 

The person provisionalh- arrested shall be released, unless 
n-ithin one montli from tlie date of arrest in Germany, or from the 
date of cominitineiit in the United States, the formal raquisition W 
surrender \rith the documentarj’ proofs hereinbefore prescribed 
be made as aforesaid by the diplomatic agent of the demanding 
government or, in his absence, by a consular ofiBcer thereof. How- 
ever, each government agrees tl'iat, upon the request of the other 
government, it will address to the comi)etent authorities an appli- 
cation for the extension of the time thus limited so as to allow an 
additional month. 

4 Treaties, etc. (Tremvith, lf)3S) 4216, 4220; 47 Stat. 1SG2, 1869. 


The Ambassador of Austria-Hungary transmitted to the Depart- 
ment of State certain authenticated papers with a view to obtaining 
the extradition of Johann Krkovic, who was charged in Austria with 
certain crimes and wlio was at that time serving a sentence of two 
years* imprisonment in Ohio. He was informed : 


lutrodnctlon 
of cTidence 


In order to obtain the extradition of the accused, proceedings 
should be had in accordance with the method prescribed in Sec- 
tion 5270 of the Eevised Statutes of the United States. The 
papers accompanying your Excellency’s note and which are re- 
turned herewith should be translated into English and presented 
to the extradition magistrate by the appropriate Imperial and 
Boj'al Consul or other representative of your Government who 
may be authorized to act to the end of securing the extradition. 

When these requirements of law shall have been met, the 
Department will be glad to give the case further attention. 

Arnba.s.sador voii Hongervar to Soci’etary Kcxit, no. 2254, Dec. 27, 1906, 
and Mr. Root to Ambassador von Hengervar, diplomatic serial 215, Jan. 

3, 1907, MS. Department of State, file 3486/1. 

Section 5270 of the Eevised Statutes of the United States, after 
providing for a hearing, contains the following provision : 

If, on such hearing, he [the extradition magistrate] deems the Commitment 
evidence sufficient to sustain the charge under the provisions of 
the proper treaty or convention, he shall certify the same, to- 
gether with a copy of all the testimony taken before him. to the 
Secretary of State, that a warrant may issue upon the requisition 



120 


CHAPTER XII — EXTRADITION 


of the proper authorities of sucli foreign government, for the 
surrender of sucli person, according to the stipulations of the 
treaty or convention; and he shall issue his warrant for the com- 
mitment of the person so charged to the proper jail, there to 
remain until such surrender shall be made. 

AUng If the prisoner is the person who committed the crime charged he 

may be held under an alias for extradition, without any knowledge of 
his true name. 

Ex parte Olucksman, 189 Fed. 1016, 1018 (C.C., S.D.N.Y., 1911). 

It was further contended that the magistrate’s order of com- 
mitment was insufficient, because it adjudged that Collins be 
held for extradition “for trial on the charges pending against 
him in the Chief Presidency Magistrate’s Court at Bombay”; 
and that, since he could legally be tried there only on the charge 
for which he was extradited, the order of commitment must spe- 
cifically set forth that crime. United States v. Rausclier, 119 
U.S. 407. The contention is unsound. The order must, of course, 
be interpreted as limited by the finding therein made, that the 
evidence produced “justify his commitment on the charge of 
having obtained property by false pretenses.” The certificate 
which the magistrate issued thereon to the Secretary of State 
identifies the charge as those set forth in the two new affidavits. 
By established practice, the warrant of extradition issued by the 
Secretary of State likewise identifies the crime with which the 
prisoner has been charged and for the trial of which the prisoner 
is delivered uj). Moreover, it may be assumed that the British 
Government will not try appellant upon charges other than those 
upon which the extradition is allowed. Kelly v. Unffin, 241 U.S. 
6,15. 

Collins V. Loisel, United States Marshal tor the Eastern District of 
Louisiana, 262 U.S. 426, 431 (1923). 

“It appears from the documents forwarded by you that the Canadian 
authorities charge the prisoner with the commission of two crimes, namely, 
forgery and the utterance of a forged check, but your certificate is not 
definite as to the charge or charges upon which you hold the prisoner for 
the action of the Secretary of State. The papers are, therefore, returned 
to you herewith, in order that you may make your certificate more definite 
and certain.” The Solicitor for the Department of State (Johnson) to the 
commissioner for the District of Indiana (Logan), Dec. 11, 1914, MS. De- 
partment of State, file 211.42C86. 

The Swedish Minister requested the extradition of Israel Jansson 
on the charge of embezzlement. The accused was committed for the 
Commitment action of the Secretary of State. The United States commissioner for 
in different the Western District of Pennsylvania, who ordered the commitment. 
Jurisdiction jgguejj order to the marshal of the Southern District of New York 
to receive the accused and to keep him safe pending action by the 
Department of State. When the marshal for the Southern District 
of New York refused to receive the fugitive, the matter was referred 
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to the Department of State, and on December 8, 1908 the Acting Sec- 
retary of State requested an opinion from the Attorney General on the 
question whether the United Slates marshal at New York was right 
in refusing to hold an extradition prisoner under a warrant issued by 
a competent authority in another State. The Attorney General re- 
plied: 

If the marshal at New York had received and held Jansson 
under the writ issued by Commissioner Shawkey he would not 
have been acting in pursuance of such an order as the statute pro- 
vides for, nor in the performance of a duty enjoined by law. 

In my opinion the United States marshal at New York was 
justified, under the circumstances, in refusing to receive and hold 
Jansson under the writ issued l)y Commissioner Shawkey. 

Minister Lagercrantz to Secretary Root, Nov 7, 1008, MS. Department of 
State, file 16487/-1 ; Acting Secretary Adee to Attorney General Bona- 
parte, Dec. 8, 1908, ilid /2; Mr. Bonaparte to Mr. Root, Jan. 4, 1909, 

Ibid. /3; 27 Op. Att. Gen. 128, 133 (1909). 

The United States commissioner for the Northern District of Illi- 
nois, after discharging Osvaldo de Martin de Tomas on the ground Transmission 
that the evidence submitted by the Government of Italy in support “cord 
of its request for extradition was insufficient to sustain the charge 
against the accused, tran.smitted to the Secretary of State tlie record 
of the proceedings in the case. The Assistant Secretary of State 
informed the commissioner as follows : 

The Statutes of (he United States and the practice in extradi- 
tion proceedings contemplate that the record of proceedings 
before an Extradition Magistrate shall be forwarded to the Sec- 
retary of State only in case the Magistrate shall hold the accused 
to await the action of the Secretary of State, and in view of this 
the Department does not consider tfiat it is the appropriate reposi- 
tory of records in cases where the accused has been discharged by 
the Magistrate. 

Commissioner Glass to Secretary Kellogg, Oct. 17, 1927, and Assistant 
Secretary Castle to Mr. Glas.s, Oct. 22, 1927, MS. Department of State, file 
211 e5M36/4. 

Following the conclusion of the hearings on the application by the 
Government of Kussia for the extradition of Jan Janov Pouren on Reopening 
charges of murder, attempt to murder, robbery, burglar}', and arson — 
but before the record in the case had been transmitted by the United 
States commissioner to the Secretary of State — ^the attorney repre- 
senting the accused addressed a letter, dated August 25, 1908, to the 
President which read : 

Upon behalf of many citizens who have sympathized with the 
liberal and revolutionary movements in Kussia and who believe 
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that there is danger that a Kussian political refugee will be extra- 
dited unless you intervene, I write to ask two things : 

1. When will you receive a committee that will present the 
facts to you and explain to you the great interest that many 
of your citizens take in the case ? 

2. Will you see that meanwhile and until the matter shall 
have been disposed of by you no further steps are taken 
towards the extradition of the refugee? 

The case is that of Jan Jaiioff Pouien, who was arrested in the 
Southern District of New York in January, on the demand of 
the Russian Government that he be extradited. The charges 
against him were common crimes in the District of Riga in the 
Province of Livland in Russia. The defense did not admit the 
charges and set up that the crimes alleged were at any rate crimes 
incidental to the political disturbances in Livland at the time of 
the Russian Revolution, the period of the alleged crimes being 
the summer of 1906. 

Following the receipt of the record of the proceedings before the 
commissioner, the Secretary of State, on October 13. 1908, addressed 
a letter to the United States commissioner informing him that the 
attorney for the accused charged that the offenses were of a political 
character; that the Department refused to consider evidence which 
did not form a part of the record submitted by the committing mag- 
istrate; and that, since as to the merits the only defense offered by 
the accused appeared to be that the offenses with which he was charged 
were political in character and since extradition for their commis- 
sion was expressly prohibited by the treaty, the plain intent of the 
treaty would fail if this evidence were altogether excluded from con- 
sideration. It was pointed out that fair play and justice would appear 
to require that a fugitive in a proper case should be given an oppor- 
tunity similar to that given to demanding governments to produce 
further evidence after a decision has been reached in the case. Ac- 
cordingly, the record was returned to the committing magistrate to 
the end that he might reopen the case and permit counsel for both 
parties to offer such further evidence as they might see fit relating to 
the question of political offenses. 

In a memorandum dated October 11, 1908 the Charge d’ Affaires 
ad interim of Russia stated : 

I desire to say in reply to your enquiry as to whether the Rus- 
sian Government desires to controvert the affidavits there referred 
to, that the Embassy does not feel called upon to furnish any proof 
in addition to that already adduced before the Commissioner, even 
if the very meager time at its disposition permitted it. 

The Embassy considers that the Russian Government has com- 
plied in all respects with the provisions of the treaty and the 
statutes of the United States relating to extradition. The case 
after having been for eight months before the Commissioner, has 
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been decided by him in favor of inv Go's ernment’s contention, and 
is now before your Excellency. I'he Embassy assumes that your 
review of the decision of the Commissioner will be based upon the 
evidence submitted in the proceeding before him and that such 
review caimot be affected by any “ex parte” statements of the 
prisoner or others, now for t he firs't time submitted. Tliis assump- 
tion is based not only upon the universally accepted principles of 
law, but also upon the precedents and the international comity 
which prevails in such matters. 

Wlien the attorneys for the Eussian Government obtained a stay of 
the rehearing on the ground that the commissioner could not regain 
jurisdiction, and when the attorneys sought further a writ of prohibi- 
tion, the Secretary of State, acting under the authority conferred 
upon him in extradition cases, rendered a decision refusing to issue 
a warrant of surrender. In notifi ing the Eussian Charge d’ Affaires, 
it was stated that the proceedings were dismi'^sed without jirejudiCB 
to the right of the demanding Go\ eminent to initiate a new pro- 
ceeding. 

Herbert P.ar>ou» to President Theodore Rooseielt, Aug. 25, 1908, and 
Secretary Root to Commissioner Shields, Oet 13, 1908, MS. Department of 
State, file 10901/ 12-13 , the Russum Cliargd d’ Vffajres ad interim (Kron- 
pensky 1 to 5Ir. Root, memorandum of Oct 11, 190S, ibid. /•14--15 ; Mr. Root to 
Mr. Kroupensky, 0''t 23, 190ii, ihid /58 

It happens not infrequently that an alleged fugitive from justice 
decides not to resist extradition and itaives a hearing. The procedure 'Waiver 
in the United States in such a situation has been quite uniformly, dur- of bearing 
ing recent j’ear=!. foi the extradition magistrate to commit the prisoner 
to await the action of the Secretary of St.ite and to send to the latter 
the record of proceedings '■bowing that the waiver was made, where- 
upon the Secretary of State issues a warrant of surrender. In such 
cases the demanding goiernmciit is relieved from responsibility for 
introducing evidence in suiipoi t of its application. 

In other case's, after the accused has w aived a hearing, the demand- 
ing government has moved to di'^miss the proceedings, and the accused 
is released from custody and returns voluntarily. However, in such 
cases there is no authority to compel the return. 

In a few ca^es of record it appears that after the waiver the extradi- 
tion magistrate or the marshal lia.'s surrendered the accused to an agent 
of the demanding goi eminent. How ever, there is no authority of law 
for surrender except b}' the Secretary of State. 

In connection with a request made for the extradition to Mexico • 
of Manuel J. Garcia on charges of embezzlement and falsification of 
money orders, the Attorney General infonned the Secretary of State 
that the accused had been arraigned and that he wished to waive 

!) !74n7 O — .•jl - 1(11 I\ 'I 
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further extradition proceedings and to deliver himself voluntarily 
to Mexican officers. The United States attorney at Bisbee, Arizona, 
requested instructions. The Secretary of State informed the Attor- 
ney General: 

. . . Usual course of legal procedure to e.xtradite should be 
followed in absence of other request from Mexican Government. 

Attorney General Wickersham to Secretary Knox, telegram of Oct. 22, 
1910, and Mr. Knox to Mr. Wickersham, telegram of Oct. 24, 1910, MS. 
Department of State, file 211.12G16/5. 

The Charge d’ Affaires ad interim of Belgium informed the Depart- 
ment of State in 1911 that Henri Charles Secot, whose extradition 
had been requested, expressed a willingness to be surrendered, and, 
in the circumstances, the Charge d'Affaircs requested a warrant of 
surrender. The Secretary of State replied that — 

before the Department can pas>5 on tlie request for the surrender 
of the fugitive, it will be necessary for the Belgian Consul at 
Chicago to present to the appropriate extradition magistrate in 
Illinois the necessary papers in support of the charge made. If 
the magistrate commits the accused for extradition, he sends to 
this Department a transcript of the proceedings had before him. 
Until such transcript is received here the Department can not 
act upon the request for the fugitive’s surrender. This proce- 
dure is followed even vhere the fugitive expresses a willingness 
to return to the foreign country for trial. 

The ndguin Cliaigv iVAff’iics .art m't'iim (Sjmon) to tlip Assi'.tant 
Secretary of State (WiKoii). Sept. 19, 1911. and Mr Wilson to Mr. Symon, 
Sept. 22, 1911, MS Department of State, file 211 5.')Se2/l 

The German Embassy enclosed with its note, dated April 30, 1910, 
to the Secretary of State an order of commitment, issued bj’ the United 
States commissioner for the Southern District of New York in the 
matter of the application for the extradition of Wilhelm Last and 
Martin Singer, together ivith a copy of the complaint made by the 
German Consul in New York and a copy of the warrant of arrest 
issued by the United States commissioner. The Secretary of State 
replied that — 

in accordance with the understanding had by telephone on April 
30th between the Embassy and the Solicitor’s office of this Depart- 
ment, this Government will await the receiiit of authenticated 
testimony in this case. 

In a further note dated May 13 from the Ambassador, the attention 
of the Secretary was drawn to the fact that theretofore a request for a 
warrant of surrender had been granted by the United States when the 
accused had admitted his identity and when the certificate of the United 
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States commissioner, together with a certified copy of the minutes of 
the proceedings, had aceonipiinied the Embassy’s communication. To 
this the Acting Secretary replied : 

Tn futiu-e cases, where the accused party admits identity and 
consents to return to Germany for trial, and the extradition magis- 
trate commits him for extradition and transmits to the Depaifr 
ment a transcript of the proceedings before him, including the 
complaint, the warrant, and the minutes of the hearing, showing 
the admission of identity by the accused and his consent to return 
to Germany, the Department will continue, as heretofore, to issue 
warrant of surrender. It would not be warranted in. doing so, 
however, in eases like the present, where no copy of the minutes 
of the hearing is transmitted and the papers contain no admission 
of identity or consent to return to Germany. 

The Secretary of the Gennau Embassy (Von Stumm) to the Secretary of 
State (Knox), Apr. 30, 1910, and Mr. Knox to the German Ambassador 
(Von Bernstorff), May 14, 1910, MS. Department of State, file 211.62L33/-: 
Count von Bernstorff to Mr. Knox, May 13, 1010, iftiii. /I; the Acting 
Secretary of State (Adee) to the German Chargg d’ Affaires (Von Wedel), 
Aug. 2, 1910, ibid. /3. 

When the Department of State received information that William 
F. Walker, whose extradition from Mexico had been requested, would 
waive extradition proceedings, the following telegram was sent to 
the American Embassy at Mexico City : 

Walker extradition papers now in the course of preparation. 
Department has been informed that fugitive will waive extradi- 
tion proceedings and voluntarily surrender himself. If this be 
so, would Mexican Government permit such action in order to 
avoid delay incident to formal extradition proceeedings, and if 
so, would the fugitive be surrendered in the same way as if the 
extradition proceedings had been conducted in the usual manner! 

The Ambassador telegi'aphed in reply : 

A brief judicial trial only will be required if Walker will freely 
return to the States. This is necessary. Foreign Office has tele- 
graphed to Ensenada to ascertain what Walker will do. I will 
wire you later, if necessary to send formal papers. 

The Ambassador again telegraphed on December 27 : 

Foreign Office now advises me that even though Walker is will- 
ing to waive proceedings it is best to have usual papers sent here 
and that if Walker does not change his mind no more will be 
required than sufficient to comply with the law which can soon 
be done. 

Secretary Root to Ambassador Thompson, telegram of Dec. 23, 1907, MS. 
Department of State, file 5485/39 ; Mr. Thompson to Mr. Root, telegrams of 
Dec. 24 and 27, 1907, ibid. /40 and /43. 
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Notwithstanding that Hophnia James Greer, whose extradition 
from Canada on the charge of embezzlement was desired by the Gov- 
ernor of Michigan, waived, a hearing and consented to return to 
Michigan, the formal extradition papers were sent to the American 
Consulate at Toronto for delivery to the agent appointed to receive 
the accused. The Consul reported as follows : 

I at once communicated with the Police authorities here and 
am informed that the agent named in the requisition called at 
that office on the 15th instant and left for Michigan with Greer 
on the same day, the prisoner having agreed to waive his rights 
under the law and return voluntarily, as already reported by me. 
The agent did not call at my office and I was not aware of the 
prisoner’s departure until informed by the Police this morning. 

The Police authorities inform me that the requisition papers 
are not necessary under the circumstances, and I will therefore 
file them with the correspondence in the case, unless otherwise 
directed by the Department. 

Governor Warner to Secretary Root, telegram of June 12, 1907, MS. 
Department of State, file 7015; the Chief Clerk (Carr) to the Consul at 
Toronto (Chilton), June 13, 1907, ihid. 7015/2; Mr. Chilton to the Assistant 
Secretary of State, June 17, 1907, iUd /4. 

A demanding government has the right in extradition proceedings 
to decline to agree to a waiver of extradition by the accused. 

The Attorney General (Wickersham) to the Secretary of State (Knox), 
telegram of Dec. 31, 1912, MS. Department of State, file 212.11M14/5. 

... if the prisoners are willing to go without extradition 
process, it is believed the British Consul at San Francisco may go 
before the Commissioner, enter the appropriate motion and have 
the fugitives discharged from custody, whereupon they could be 
taken on board boat and transported to New Zealand. 

The Secretary of State (Knox) to the British Ambassador (Bryce), 
telegram of Aug. 17, 1911, MS. Department of State, file 211.41R63/6. 

The Ambassador of Great Britain requested on July 30, 1907 the 
extradition to Canada of Edouard Bernier, charged with murder. 
He again wrote to the Department of State on September 19, 1907, 
stating in part: 

I have the honor to inform you that the fugitive has now 
agreed to surrender himself and the proceedings for his extradi- 
tion have therefore been discontinued. 

Ambassador Bryce to Acting Secretary Bacon, July 30, 1907, MS. Depart- 
ment of State, file 7903 ; Mr. Bryce to Acting Secretary Adee, Sept 19, 1907, 
im. 7903/1. 



PROCEDURE 


127 


Pursuant to a request made on November 3, 1909 by the Governor 
of New York, the American Ambassador at Berlin was instructed to 
request the provisional arrest and detention, with a view to extradi- 
tion from Germany, of Martin Kaufman, alias Marvin Kent, charged 
in the State of New York with forgery. The accused, who was 
arrested, stated that he desired to return to the United States without 
extradition. The Secretary of State, in informing the Governor of 
New York, remarked : 

Concerning voluntary return of fugitive. Department desires 
to suggest, for your consideration, the fact that difBculties might 
be experienced in holding fugitive in countries through which 
it might be necessary to pass in returning him to America, unless 
fugitive is formally surrendered under extradition process. De- 
partment’s experience strongly suggests that Kauman be for- 
mally extradited. 

Similar views were set forth by the Minister of Foreign Affairs of 
Germany in a note addressed to the American Charge d’ Affaires ad 
interim at Berlin, in which it was stated : 

It may, however, be pointed out at this stage that Kaufman 
would thereby regain absolute liberty, and that it would not he 
admissible to permit an American detective to influence Kaufman 
in his freedom in any way whatever in Germany or on board 
the German steamer. Even for the detective to accompany Kauf- 
man, although the fugitive might agree to this, would be objected 
to, since in view of the circumstances of the case this accom- 
paniment would involve moral coercion; and this might lead to 
the detective’s rendering himself liable to criminal suit in Ger- 
many for duress. In order to avoid any misunderstanding Kauf- 
man would have to be notified of this status of affairs upon his 
release. 

Notwithstanding the views expressed by the Secretary of State and 
by the Minister of Foreign Affairs of Germany, the accused, following 
his release, apparently accompanied the detective sent to receive him 
and returned to the United States. 

Governor Hughes to Secretary Knos, telegram of Nov. 3, 1909, and Mr. 
Knox to the Charge d’ Affaires In Berlin (Hitt), telegram of Nov. 4, 1909, 
MS. Department of State, file 22193; Mr. Hitt to Mr. Knox, telegram of 
Nov. 6, 1909, and Mr. Knox to Mr. Hughes, telegram of Nov. 6, 1909, ibid. 
22193/1; the German Minister of Foreign Affairs (Schoen) to Mr. Hitt, 
Nov. 13, 1909, and Mr. Hitt to Mr. Knox, Nov. 19, 1909, ibid. /8. 

In returning to Judge Eldredge of the Thirteenth Judicial Circuit 
of the State of Illinois, on March 13, 1908, the record of the proceed- 
ings had before him in the matter of the proposed extradition to 
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Canada of Adelard E. Lafond, charged in Canada with larceny, the 
Acting Secretary of State said : 

The prisoner has represented to the Depaitment that he was 
not allowed to offer evidpiice in his o^\n behalf. Of course the 
Department knows nothing as to the truth of this statement. The 
ruling of Mr. Justice Blatchford in In re Fares, 7 Blatch. 357, 
would appear to entitle him to present evidence of this character. 
In the event of the further examination into the case, it would 
appear proper to allow the accused an opportunity to furnish 
such evidence if this has in fact not already been done. 

Acting Secretary B.icon to Judge Eldredge, Mar. 13, 1908, MS. Depart- 
ment of State, file 9194/15-16 

In 1911 the attorney representing Lej'ba Gliksman, whose extra- 
dition had been requested by the Ambassador of Eussia, sought to 
have the Secretary of State lemit the case to the United States com- 
missioner for a rehearing, it being asserted that the accused had evi- 
dence to show that one witness committed perjury when he made a 
deposition which was used against the accused at the original hearing. 
The Office of the Solicitor for the Department of State was of the 
opinion that — 

A case of “probable cause"’ is clearly made out, and the only 
question in the case appears to be whether the proceedings should 
be remitted to the Extradition Commissioner to take further 
evidence. The only instance in which the Secretary of State 
has ever remitted a case to ay extradition commissioner to take 
further evidence was the case of Jan Pouren in 1908 [ante\^ in 
which Secretary Eoot sent the record back to the extradition 
magistrate, requesting him to take evidence as to the political 
character of the offense. This seems to have been done upon the 
theory that the proceedings before the extradition magistrate are 
in the nature of or analogous to proceedings before a referee. 

If it be conceded that the Secretary has the power to remit 
the case to the magistrate, there would seem to be a very clear 
distinction between the ground upon which such action was 
sought in the Pouren case and that upon which the request is 
based in this case. In the Pouren case the prisoner claimed that 
the offense was political. In the present case the application is 
based upon the claim that the evidence introduced by the de- 
manding government was false — in other words, it goes to the 
merits. This would seem to be a matter for determination by 
the trial court in Russia. 

I recommend that the application of the accused be denied, 
and that a warrant of surrender be issued. 

The recommendation was approved, and a warrant of surrender 
was transmitted to the Charge d’Affaires of Eussia. 

Memorandum of the Office of the Solicitor for the Department of State, 
undated, MS. Department of State, file 211 61L59/4 ; the Secretary of State 
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(Knox) to the Russian Charge d’Affaires (Koudacbofl), June 28. 1911, 
iUd. 211.61L59. 

Greorge P. Monroe, who was charged with murder in the State of 
Chihuahua, Avas extradited to Mexico on January 23, 1912. Shortly 
thereafter he Avas released from the Juarez jail by Mexican mutineers 
and immediately returned to the United States. When his extradition 
was again requested the matter Avas referred to the Attorney General, 
with the statement: 

... I have the honor to enclose herewith a translation of a 
note in which the Ambassador of Mexico at this capitol renews 
his request for Monroe’s extradition, and to ask that appropriate 
instructions be given to the United States Attorney at El Paso to 
present again to the Extradition Magistrate the doemnentary 
evidence upon xvhich the accused was committed for surrender to 
the Mexican Government, and to take such further measures as 
may be necessary to secure again the conunitment of Monroe. 

The Acting Secretary of State to the Attorney General, Feb. 19, 1912, 
MS. Department of State, file 211.12M75/13. 

While it is a general rule that persons Avhose extradition from the 
United States has been requested by a foreign government are not 
permitted to establish an alibi at the hearing, the Department of State 
nevertheless may in an appropriate case return the record of proceed- 
ings to the commissioner before Avhom the hearing Avas had with a 
direction that the case be reopened in order to permit counsel for the 
accused as Avell as counsel for the demanding government to offer 
further evidence to establish or to refute the identity of the accused 
person. Such action AAas taken in connection with the application for 
the extradition of Louis D. Merrion to Canada. 

As-sistant Secretary Osborne to Commissioner Hayes, May 4, 1916, 
MS. Department of State, file 211.42M55/6i. 

The United States commissioner at Detroit informed the Acting 
Secretary of State that, owing to the illness of the attorney for the 
Canadian Government, the hearing on a motion for re-determination 
in the extradition case instituted against Martin Powell had been 
adjourned to September 1, 1913. ■ The Secretary of State replied: 

... Is the Department to understand that two weeks after you 
have committed the accused for extradition, and after your com- 
mitment has been sustained by the United States District Court 
and the United States Circuit Court of Appeals, you have under- 
taken, on the petition of the accused, to reopen the case and reassert 
jurisdiction over it? The Department holds that you have no 
jurisdiction thus to proceed on the petition of the accused, and will 
treat as final the record now in its possession. 
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The commissioner stated : 

... in reply would respectfully state, that when notice of a 
motion for a “re-determination” was served on me by the attorneys 
for the respondent, I told the gentlemen that I had no jurisdiction 
in the matter, but felt that out of courtesy to the Canadian Govern- 
ment, I would notify its representative here, Ormand F. Hunt, 
Esq., to be present at the hearing of the motion. 

• •■•••• 

I have never thought I had any jurisdiction in the matter, and 
was prepared to deny the motion. 

Commissioner Wlllcox to Acting Secretary Moore, telegram of Aug. 6, 
1013, and Secretary Bryan to Mr. Willcox, telegram of Aug. 7, 1913, MS. 
Department of State, file 211.42P87/9; Mr. Willcox to Mr. Bryan, Ang. 9, 
1913, ibid. /12. 
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EVIDENCE 

DOCUMENTARY PROOF 

§328 

Treaties of extradition to which the United States is a party usually 
contain a provision regarding evidence of criminality similar to that 
contained in article I of the treaty concluded on July 12, 1930 with 
Germany (4 Treaties, etc. [Trenwith, 1938] 4216; 47 Stat. 1862, 
1863), reading: 

. . . surrender shall take place only upon such evidence of 
criminality, as according to the laws of the place where the fugitive 
or person so charged shall be found, would justify his commit- 
ment for trial if the crime or offense had been there committed. 

Evidence within the meaning of such a provision may be oral or 
written. If it is written, e.g. depositions, affidavits, and warrants, 
it must, in accordance with the provisions of section 5271 of the Revised 
Statutes, as amended (22 Stat. 215, 216; 18 U. S. C. §655), be properly 
authenticated. 

Concerning the proof required to be produced by the demanding 
government to establish the commission of the crime charged within 
its jurisdiction, the United States Circuit Court of Appeals for the 
Fourth Circuit said: 

It is contended in behalf of petitioner that he should be dis- 
charged because all of the evidence offered to show the commission 
of the crimes whereof he stands charged was by deposition. The 
argument is that while the depositions would be admissible under 
Rev. St. §5271 (18 USCA §655), to connect the defendant with a 
crime shown to have been committed in a foreign country, the 
fact that the crime was committed in such foreign country must 
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be established aliunde. We cannot accept such a distinction. The 
statute in question provides : 

^^EvideTwe on hearing. In all cases where any depositions, 
warrants, or other papers or copies thereof shall be offered in * 
evidence upon the hearing of any extradition case under this 
chapter, such depositions, warrants, and other papers, or the copies 
thereof, shall be received and admitted as evidence on such hearing 
for all the purposes of such hearing if they shall be properly ana 
legally authenticated so as to entitle them to be received for similar 
purposes by the tribunals of the foreign country from which the 
accused party shall have escaped, and the certificate of the prin- 
cipal diplomatic or consular officer of the United States resident 
in such foreign country shall be proof that any deposition, warrant 
or other paper or copies thereof, so offered, are authenticated in 
the manner required.” 

There is nothing in the language of this section which would 
justify the distinction urged upon us. On the contrary, it 
expressly provides that depositions “shall be received and admitted 
as evidence on such hearing for all the purposes of such hearing”; 
and, of course, one of the purposes of the hearing is to determine 
whether there is reasonable giound to believe that the accused is 
guilty of the crime. To hold that it is incumbent upon the foreign 
government to produce witnesses to show that the crime was com- 
mitted within its territoi-y would circumscribe the operation of the 
statute without reason and would defeat the very purpose for 
which it was enacted. 

Collier, United States Marshal v. Vaccaro, 51 F. (2d) 17, 20 (1931). 

The Under Secretary of State, in replying to the Ambassador of 
Spain regarding the proposed extradition of Jose Gonzalez Flores, 

Jesus Raja Martinez, and Jorge Antich Caballero, stated : 

With reference to the enclosures with your note, which, as indi- 
cated, were referred to as the papers needed for the extradition of 
the accused, it may be pointed out that a translation of those papers 
seems to show that they are the indictment and warrant of arrest 
issued against the fugitives. In this relation attention may be 
called to the fact that Article XI of the Extradition Treaty of 1904 
between the United States and Spain provides in part as follows : 

“If, however, the fugitive is merely charged with crime, a duly 
authenticated copy of the warrant of arrest in the country where 
the crime was conunitted, and of the depositions upon which such 
warrant may have been issued shall be produced, with such other 
evidence or proof as may be deemed competent in the case.” 

The papers which were transmitted do not seem to contain depo- 
sitions or other evidence as to the criminality of the accused. 

Under Secretary Grew to Ambassador Blafio, Apr. 10, 1926, MS. Depart- 
ment of State, file 211.52 F 66/3. 

The Governor of Minnesota inquired of the Secretary of State Convicted 
whether a person, then an inmate of a penal institution at Toronto, persona 
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Canada, wlio had escaped from the State penitentiary at Stillwater, 
Minnesota, following conviction of a felony, could be extradited. It 
was stated that the person w'as charged with tlie crime of escape from 
custody, but, as that was not a crime specifically enumerated in the 
treaty between the United States and Great Britain, inquiry was made 
whether extradition could be lequested on the basis of the charge for 
which the man was convicted. He was told that — 

escapes are not included in our treaties of extradition as extra- 
ditable offenses. If, however, the crime of which the fugitive 
was convicted is included in any one of the treaties of extradition 
between the United States anti Great Britain, . . . the sur- 
render of the fugitive can be obtained upon the expiration of the 
term he is serving in Canada, for tlie treaty provisions will be seen 
to apply not only to those who have been accused, but also to those 
who have been convicted of crime. 

Governor Johnson to Secretary Root, May 9, 1907, and Acting Secretary 
Bacon to ^Ir. John.son, May 15, 1907, MS. Department of State, file 6431. 

Since it appears from the enclo.siires with the Minister’s note 
that all of the convictions of the fugitive set forth therein were 
rendered in the absence of the defendant, it may be further 
pointed out that so far at least as the United States is concerned, 
persons so convicted are treated in extradition proceedings as 
persons charged with and not convicted of crime. Therefore, in 
such cases it would be necessary to supply the evidence referred 
to in Article XI of the extradition treaty signed as between the 
United States and Greece with reference to persons charged with 
crime. 

The Secretary of State to the Minister of Greece, May 20, 1931, MS. 
Department of State, file 211.68 Theodori, Anastassious/4. 

One who has been convicted in contumaciam in foreign countries 
is to be regarded not as convicted of, but only charged with, the offense. 

Ex parte Fudera, 162 Fed. 591, 592 (C.C., S.D.N.T., 1908) . 

Failure to produce before the extradition magistrate a certified copy 
of the requisition of the demanding government addressed to the Sec- 
retary of State is nothing more than a technical defect which is over- 
come by the production of the requisition at the hearing on the petition 
of the accused for a writ of habeas corpus. 

In re Vrzua, 188 Fed. 540, 541 (C.C., S.D.N.Y., 1911) . 

Charles Glen Collins, whose extradition from the United States to 
India was requested by the British Government, sought release on the 
ground that the evidence introduced against him was wholly inadmis- 
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sible. The Supreme Court of the United States, in passing on the 
contention, said : 

Collins contends that the evidence introduced was wholly inad- 
missible. That particularly objected to on this ground is the 
warrant of arrest and copies of prhna facie proceedings in the Warrant 
Court of the Chief Presidency Magistrate, Bombay, whidi accom- arrest 
panied the affidavit of the British Consul General. The Consul 
General for the United States in Calcutta had certified that these 
papei’S proposed to be used upon an application for the extradition 
of Collins “charged with the crime of obtaining valuable property 
by false pretenses alleged to have been committed in Bombay” 
were “properly and legally authenticated so as to entitle them to 
be received in evidence for similar purposes by the tribunals of 
British India, as required by the Act of Congress of August 3, 

1882.” That act, c. 378, 22 Stat. 215, 216, dedares that “deposi- 

tions, warrants, and other papers, or the copies thereof” so au- 
thenticated, shall be received and admitted as evidence for all 
purposes on hearings of an extradition case, if they bear “the 
certificate of the principal diplomatic or consular officer of the 
United States resident in such foreign country”. One argument 
of Collins is that the admissibility of evidence is determined, not 
by the above provision of the Act of 1882, but by §5271 of the 
Revised Statutes, which provided only that copies of foreign 
depositions shall be admitted when “attested upon the oath of the 
party producing them to be true copies,” and which did not pro- 
vide for the admission of “warrants or other papers”; and that, 
on these grounds, copies both of the Indian documents and of cer- 
tain London depositions should have been excluded ; since neither 
the Consul General at Calcutta, the Secretary of the Embassy at 
London, nor the British Consul General at New Orleans, could 
attest that the papers were ti ue copies. But §6 of the Act of 1882 
expressly provides for the repeal of so much of §5271 as is incon- 
sistent with earlier provisions of that act; and under §5 thereof 
the admissibility of papers is not so restricted. 

GoUins r. Loisel, United States Marshal for the Eastern District of Lou- 
isiana, 259 U.S. 309, 312-314 (1922). 

As to issuing of a warrant of arrest as a prerequisite to a requi- 
sition, it is not necessary to discuss section 5270 of the Revised 
Statutes (U.S. Comp. St. 1901, p. 3591), nor Grin v. Shine, 187 
U.S. 181, 23 Sup. Ct. 98, 47 L. Ed. 130. The depositions from 
Mexico, properly authenticated, state that : 

“Sufficient evidence having been forthcoming to proceed against 
Roberto Urzua as the presumed slayer of Jose Rue^a, in accord- 
ance with articles 244, 245 and 246, subsec. 4, of the Code of Penal 
Procedure, let the order be issued from headquarters. The judge 
of the Third criminal district so decrees. . . .” 

This was sufficient proof of the issuance of a warrant of aircst. 

The days when federal courts were astute to defeat requisitions, 
where the evidence indicated quite clearly that an extraditable 
offense had been committed, on highly technical grounds, have long 
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since passed, and the earlier authorities on the procedure in 
extradition are not as persuasive as they once were. 

In re Vreua, 188 Fed. 540, 541 (C.C., S.D.N.Y., 1911). 

Following a hearing accorded Lister J. Bradshaw, whose extradition 
from Australia to the United States was requested in 1921, the accused 
was ordered discharged on a w^it of habeas corpus^ the judge holding 
that the extradition papers were defective in that they contained only 
a copy of the warrant of arrest issued in California rather than the 
original warrant of arrest. The Secretary of State sent the following 
instruction to the Consul at Sydney : 

According to Department’s information, ground assigned for 
decision discharging Bradshaw does not accord with requirements 
in other countries. Copy warrant in papers certified by clerk of 
appropriate county under seal, and signature, seal, and official 
character of clerk certified by Secretary of State, California, under 
seal, which in turn is authenticated by this Department. 

Advise appropriate authorities of foregoing, and telegraph 
briefly present status of case. 

The opinion of the court so far as it relates to this question reads : 

. . . Then it brings me to the last ground; that no foreign 
warrant authorized the arrest of the accused . . . duly authen- 
ticated was produced to the Magistrate. It has been contended 
that a copy of the warrant is sufficient, and it has been admitted 
that the only document attached to the papers is a copy of a war- 
rant which was issued in the State of California. This copy, 
moreover, is not signed, but has merely a typewritten name placed 
upon it, nor has it any seal of a Minister for Justice or other 
Minister of State. Section 10 of the Act provides that in-the case 
of a fugitive criminal, accused of an extradition crime if the for- 
eign warrant autliorizing the arre.st of such criminal is duty 
\dvJy\ authenticated etc. . . . the police magistrate may com- 
mit him to prison. 

From the reading of that Section, it appears as if the original 
foreign warrant must be before the magistrate. Section 15 pro- 
vides that foreign warrants shall be deemed to be duly authenti- 
cated if they purport to be signed by a judge, magistrate or officer 
of the foreign state where the same is issued, and if they are also 
authenticated by the oath of some witness. As I have said in this 
case, the warrant is not signed at all, but to a certain extent it is 
authenticated by the oath of Mr. Veale. The question however 
with _me is, can the copy of the original warrant be sufficient to 
mve jurisdiction to conmiit. Sub-section 1 of Section 15 refers to 
tile warrant. Sub-section 2 deals with the depositions of state- 
ments or copies thereof; and it is noticeable that the word “copies” 
is not used in regard to the warrant. Section 15 itself provides 
that foreign warrants and depositions of statements on oath and 
copies thereof, shall be deemed to be duly authenticated etc. . . . 
And it might be argued that the word “copies” refers to the foreign 
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warrant as well as to the deposition of a statement on oath. I do 
not think this contention is correct, particularly as in the case of 
Ganz and in the case of Coppin, no reliance was placed on this 
argument. ... I am bound to say that I do not think that, a 
copy of a warrant can be used even if the copy of the warrant 
produced duly authenticated, so that the applicant must succeed 
on his first ground, and I order that the writ of habeas corpus 
issue, and that the applicant be discharged. 

The Governor of California (Stephens) to the Acting Secretary of State 
(Davis), Jan. 21, 1921, MS. Department of State, file 247.11B72; the Secre- 
tary of State (Hughes) to the Consul at Sydney (Norton), May 5, 1921, 
Hid. 247.11B72/9 ; Mr. Norton to Mr. Hughes, no. 340, May 5, 1921, ibid. /21. 

Action identical with that taken in the Bradshaw case was taken by 
the extradition magistrate at Sydney in connection with the proposed 
extradition to the United States of Frank Herbert Gay. When 
informed of the possibility that such action would be taken, the Secre- 
tary of State instructed the Consul at Sydney in 1935 : 

Treaty does not contemplate that hearing shall be dependent 
upon presence of agent with proper warrant to receive surrender 
01 fugitive. If you have made formal application to appropriate 
authorities for surrender of Gay as directed in Department’s 
instruction March thirtieth with which properly certified set of 
papers was enclosed extradition magistrate who has been desig- 
nated should be in a position to hear case. 

The Consul replied : 

... I have discussed matter at length with crown solicitor 
, . . [who] would have charge of case. 

He states firstly, magistrate will be in duty bound to follow 
decision Justice James in Bradshaw case requiring original war- 
rant, for which see Despatch #340, May 5, 19SJ, Consul Norton, 
Sydney; secondly, that while escort’s presence at hearing is not 
absolutely essential, it is extremely advisable in order to avoid risk 
of failure; thirdly, that original warrant must be authenticated 
as provided section 15, extradition act (?) 1870 namely either by 
oath of competing [compeieni] witness such as escort or by being 
sealed with official seal Minister of Justice or some other minister 
of state. 

The original warrant was obtained and transmitted to the Consul at 
Sydney, and in due course Gay was extradited. Thereafter, the Consul 
General at Sydney was instructed as follows : 

. . . Inasmuch as extradition in Australia is governed by the 
Commonwealth Extradition Act of 1903, which provides inter 
alia that the British Extradition Act of 1870 and subsequent 
amendments shall be in force throughout the Commonwealth, the 
Department cannot understand the basis for the decision by Justice 
James in the Bradshaw case as it is contrary to the existing practice 
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in Great Britain. A number of the cases involving extradition 
from Great Britain have been examined and without exception the 
extradition documents forwarded in connection therewith have 
never contained the original warrant of arrest issued in this coun- 
try. In each instance a certified copy of such warrant has been 
accepted, apparently as a compliance with the provisions of the 
British Extradition Act. 

In view of the foregoing you are instructed to take up the 
matter with the appropriate Australian authorities and inquire 
whether it will be possible to modify the present practice in Aus- 
tralia which requires the production of the original warrant of 
arrest. No doubt the Australian authorities could obtain through, 
the British Colonial Office a statement from the appropriate Brit- 
ish authorities showing the existing practice in extradition cases. 

The Consul General reported as follows on March 3, 1936 : 

The Department of External Affairs states that advice has been 
received from the Dominions Office that the question was recon- 
sidered in consultation with the Chief Magistrate at Bow Street 
Police Court, and it had been considered that the effect of the 
decision in R. v. Ganz (9.Q.B.D.93) was that a copy of (he War- 
rant of Arrest might be accepted, provided it was duly certified. 

Later, the Consul General, after discussing the matter with the 
Assistant Crown Solicitor of the State of New South Wales, reported: 

The present incumbent of this office, Mr. A. W. B. Barry, stated 
that the Crown Solicitor’s Office had received a letter from the 
Department of External Affairs, Canberra, dated February 18, 
1936, containing the same information as that in the letter from 
the Department of External Affairs to this Consulate General, a 
copy 01 which was forwarded to the Department with my despatch 
of March 3, 1936. Mr. Barry explained that the question whether 
the original copy of a ivarrant was essential or whether a duly 
certified copy was sufficient was a judicial and not an administra- 
tive one. The matter would be decided not by the Crown Solicitor’s 
Office, but by the Court. . . . 

Mr. Barry pointed out that while there was no certainty that 
a Magistrate would feel bound to follow the Bradshaw deci- 
sion as against the practice mentioned in the communication 
from the Dominions Office of accepting a duly certified copy of 
the warrant, it was, nevertheless, the duty of the Crown Solicitor’s 
Office in preparing applications for extradition to anticipate any 
and all objections or arguments that might be raised on behalf of 
the fugitive and that the Crown Solicitor’s Office would be obliged 
to bear in mind the possibility of a ruling by a New South Wales 
Magistrate that he was bound by the decision in the Bradshaw 
case. He had suggested, therefore, in his acknowledgment to the 
Departmerlt of External Affairs that the possibility of amending 
the Extradition Act in such manner as to remove all doubt be taken 
up with the Dominions Office. He had not as yet received a reply, 
but stated that he would inform this office as soon as any definite 
information was received. 
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It does not appear from the records of the Department whether the 
amendment was made. • 

The Secretary of State (Hull) to the Consul at Sydney (Doyle), June 6, 
1935, MS. Department of State, file 247.11 Gay, Frank Herbert/25 ; Mr. Doyle 
to Mr. Hull, June 14, 1935, ihid. /26: the Assistant Secretary of State 
(Moore) to the Consul General at Sydney (Moffat), Aug. 16, 1935, ibid. 
/38; Mr. Moffat to Mr. Hull, no. 148, Mar. 3, 1936, ibid. /55; Mr. Moffat to 
Mr. Hull, no. 213, June 3, 1936, ibid. /57. 

The Consul General at Montreal, Canada, reported to the Depart- 
ment of State as follows regarding the extradition to the United 
States of Henry A. Porter : 

If extradition proceeds Judge Choquet says must have affi- 
davit by the attorney quoting the law under which Porter has 
been indicted before grand jury: said affidavit to be sworn to 
before the clerk of court and certified by him under seal of court. 

The Department of State informed him that — 

In cases where the facts adduced by the evidence prove a crime 
which is included in the treaty of extradition, and which is un- 
questionably punished by the laws of both countries, it would 
seem that a specification of the law is superfluous. If, on the 
other hand, there is some special reason for the requirement in 
this case, the Department would be glad to be advised thereof. 

To this the Consul General replied: 

"While the extradition treaty provides that the offence must 
be one against the laws of both countries, and while there is no 
clause in the ti-eaty requiring proof, yet in cases before the Judge, 
he has always held that if it is demanded, as has usually been 
the case, the law should be proven by affidavit or oath of the 
officer sent with papers. In this case as there was no officer sent 
with papers, he reared delay unless an affidavit were produced. 

The Consul General .'it Montreal (Bradley) to the Assistant Secretary of 
State (Bacon), Dec. 13, 1907, MS. Department of State, file 10129/8; the 
Chief Clerk of the Department of State (Carr) to Mr. Bradley, Dec. 19, 
1907, ibid. /9 ; Mr. Bradley to Mr. B.'icon, Dec. 24, 1907, ibid. /14. 

When, on January 11, 1907, the Governor of California requested 
the provisional arrest and detention with a view to extradition from 
Mexico of Raymande Garcia, charged in California with murder, the 
Acting Secretary of State replied : 

. . , the Department immediately instructed the American 
Ambassador to Mexico, by telegraph, to request the* provisional 
arrest and detention of the fugitive. 

I enclose herewith for transmission to the prosecuting authori- 
ties by whom the formal papers are being prepared, copies of 
circulars relating to procedure in extradition cases with Mexico, 
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in which it will he noted that a particular kind and degree of 
proof must be submitted, in order to establish the corpus delicti 
of homicide. 

The principal circular referred to was one dated April 10, 1900, 
prepared by the Mexican Ambassador in Washington, which read: 

2. The corpus delicti of homicide in cases of a person not yet 
sentenced must be established by ocular inspection of the corpse 
and hy medical testimony. If scientific evidence cannot be had, 
upon their impracticability being set forth, the testimony of re- 
liable persons (experts to be preferred) or other proper evidence 
may be produced. 

3. The general rule shall always be that, in order to prove the 
existence of the corpus delicti^ which is a requisite for the arrest 
and commitment for trial of a person charged with the crime or 
offense, the best evidence the nature of the case admits of shall 
be presented, if possible to be had; but if not possible, then the 
best that can be had may be allowed. 

4. The testimony of witnesses under fourteen years or of other 
disqualified persons will not be admitted, unless the circumstances 
of the case show that better evidence cannot be had. 

5. Each witness must explain satisfactorily the manner in which 
the facts asserted by him or [sic] came to his or her knowledge. 

Governor Glllett to Secretary Root, telegram of Jan. 11, 1907, and Acting 
Secretary Bacon to Mr. Gillett, Jan. 12, 1907, MS. Department of State, file 
3786 ; memorandum from Ambassador Aspiroz, Apr. 9, 1900, MS. Department 
of State, 47 Notes from Mexico. 

John Bingham sought to resist extradition to Canada on the ground 
that the evidence presented by the demanding Government consisted 
entirely of statements taken ex parte in the absence of the accused and 
without opportunity for cross-examination. The Supreme Court, in 
holding that this was not required, stated : 

. . . The Treaty of 1842 provides in Article X that extradition 
shall only be had “upon such evidence of criminality as, according 
to the laws of the place where the fugitive or person so charged 
shall be found, would justify his apprehension and commitment 
for trial, if the crime or offense had been there committed.” Sec- 
tion 5271, Rev. Stat., as amended by Act of August 3, 1882, §§6 
and 6 (c. 378, 22 Stat. 215, 216), provides that any depositions, 
warrants, or other papers or copies thereof shall be admissible in 
evidence at the hearing if properly authenticated so as to entitle 
them to be received for siitiilar purposes by the tribunals of the 
foreign counti^, and that the certificate of the proper diplomatic 
or consular officer of the United States resident in the foreim 
country shall be proof of such authentication. The Montreal affi- 
davits, complaints, warrant, etc., are properly authenticated in 
accordance with this provision. It is one of the objects of §5271 
to obviate the necessity of confronting the accused with the wit- 
nesses against him; and a construction of this section, or of the 
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treaty, that ■would require the deinandiiifr government to send its 
citizens to another country to institute legal proceedings would 
defeat the whole object of the treaty. Rice v. Avies^ 180 tJ.S. 371, 
375; Yordi v. Nolte, 215 U.S. 227, 231. 

Bingham v. Bradley, United States Marshal for the Northern District Of 
Illinois, 241 U.S. 511, 517 (1916). 

In connection with 7iabeas-carpm proceedings brought by Ai’thur J. 
Klein to obtain his release from commitment in extradition, a question 
was raised concerning the hearsay character of certain evidence sub- 
mitted on behalf of the British Government. The United States Cir- 
cuit Court of Appeals for the Second Circuit said : 

Tlie hearsai’ character of a statement is of course a factor to be 
considered in determining the weight to be accorded it, but that is 
as far as the hearsay objection goes in a proceeding like the 
present See Collins v. Loisel, 259 U.S. 309, 317, 42 S. Ct. 469, 
66 L. Ed. 956; 1 Wigmore, Evidence (2d Ed.) p. 21. 

United States ex rel. Klein v. Mulligan, Acting United States Marshal, 
50 F. (26) 687, 688 (1931). 

The Under Secretary of State in a letter directing the sheriff of 
Webb County, Texas, to release Eosalio Meza, who had been held for 
extradition to Mexico, stated that — 

the Department has concluded that the extradition cannot be 
granted for the reasons that the papers do not contain evidence as 
to their authentication which would render them admissible in 
this country and that the evidence concerning the comiection of 
the accused with the crime charged is entirely hearsay in 
character. 

The Under Secretary of State (Clark) to the sheriff of Webb County, Tex., 
Feb. 13, 1929, MS. Department of State, file 211.12 Meza, Rosnlio/7. 

In the case of Ritas v. Ramirez, the Supreme Court of the United 
States upheld the admission in evidence of unsworn statements in- 
cluded with sworn depositions which had been authenticated by the 
principal American diplomatic or consular ofiScer in the demanding 
state. The court said : 

It is further contended that the statements of Rosas and En- 
riquez were unsworn to, and because unsworn to were not admis- 
sible in evidence; that “under the common law and the law of 
Arizona the unsworn statement of no witness is competent upon 
a preliminary hearing before a committing magistrate,” and 
would not justify a commitment for trial in Arizona. It is hence 
contended that it was not sufficient to justify the extradition of 
the appellee. In re Egitn, 63 Fed. Rep. 972; In re McPhvm, 30 
Fed. Rep. 57 ; Benson v. McMahon, 127 U.S. 457, are adduced to 
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sustain the contention. The answer to the contention is that the 
statute providing for extradition makes the deiiositions receivable 
in evidence and provides that their .sufficiency to establish the 
crime shall be such as to create a probability of the commission 
‘ by the accused of the crime charged against him. This is the 

principle announced by the cases cited by the appellee. 

215 U.S. 398, 409 (1910). 

The United States District Court for the Southern District of New 
York said that the fact that the statements of foreign witnesses are 
merely signed and not sworn to does not make such statements inad- 
missible as evidence in extradition proceedings when they are prop- 
erly authenticated and duly certified. 

President of the United (ttntes. ex rel. Caputo v. Kelly, Marshal, et al., 
19 F. Supp. 730, 737 (1937). 

Statements Joseph Carrero, or Curreri, whose extradition on a charge of murder 
by accomplices requested by the Government of Canada, sought to obtain release 
through Kabeas-corfus proceedings, alleging, interr alia, that the 
demanding government had not submitted the degree of proof neces- 
sary to hold the defendant to answer for such a crime in the courts 
of California. It was urged that the only evidence submitted was 
that of an accomplice and that that evidence had not been corroborated. 
The Circuit Court of Appeals for the Ninth Circuit stated : 

Appellant argues that, in order to establish this degree of proof 
necessary to holding the defendant to answer for the crime of 
murder in the courts of California, the evidence must be com- 
petent, and contends that the evidence of an accomplice is 
> incompetent for that purpose. It is clear, however, that the 

evidence of an accomplice is competent evidence under the law 
of California. The requirement that his testimony shall be 
corroborated necessarily implies that it is competent and merely 
goes to the sufficiency or w’eight of the evidence standing alone to 
convict. 

Counsel’s further argument proceeds on the theory that the 
evidence of the accomplice being incompetent, such evidence can- 
not make out a prima facie case because, as defined by the Code 
of Civil Procedure of California, “prima facie evidence is that 
which suffices for the proof of a particular fact, until contradicted 
and overcome by other evidence,” Cal. Code Civ. Proc., § 1833. 
Appellant adds, “in all cases, civil or criminal, it has been said 
that a prima facie case is one which will support a judgment 
unless other evidence is introduced, and further, a state of facts 
which entitles the state to have the case go to the jury.” 

... In reply to this argument, it is sufficient to say that the 
statutory law oi California, which is controlling here, with refer- 
ence to the holding of persons for trial by a committing magis- 
trate, does not require in terms that there should be a prima 
facie showing of guilt, but requires a person to be held if there 
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is “sufficient cause to believe” hini guilty. It is clear that the testi- 
mony of an accomplice is, next to the confession of the defendant, 
the most satisfactory kind of evidence that can be produced as 
to the guilt of the defendant. The doubt in such a case is as to 
the veracity of the witness. In the federal courts the weight of 
the testimony of the accomplice is left to the jury, but in some 
states, like California, such evidence, without other evidence con- 
necting the defendant with the offense, is insufficient for con- 
viction j that is to say, in the opinion of the Legislature it is 
insufficient to establish the guilt of the defendant beyond a 
reasonable doubt. We are not without authority in California 
as to the distinction between evidence which is sufficient to sup- 
port an order committing the defendant for trial and evidence 
which is sufficient to sustain a conviction of a crime. In People v. 
Cokahnour, 120 Cal. 253, 52 P. 505, no evidence was introduced 
before the committing magistrate other than the confession of 
the defendant. This evidence, under the law of California, was 
insufficient to sustain a conviction and required corroboration as 
to the corpus delicti. 8 Cal. Juris., p. 118, §207 Cal. Jur. ; People v. 
Ford, 25 Cal. App. 388, 143 P. 1075. Yet the California Supreme 
Court said: “This was competent and sufficient evidence upon 
which to hold him to answer.” This decision was relied upon 
by the Appellate Court of the Second Appellate District of Cali- 
fornia in Re Alexis M. Schwitalla, 36 Cal. App. 511, 172 P. 617, 
618, wherein the court held as follows: “T^Tiile a defendant cannot 
be convicted upon the uncorroborated testimony of an accomplice, 
the testimony of an accomplice is admissible and is proper to be 
considered, and we think is sufficient to make it appear that there 
is a ‘probability’ that a defendant has been guilty of the offense 
charged against him.” 

Cnrreri v. Vice, United States Marshal et al, 77 F. (2d) 130, 131 (1035). 

A deposition of the wife of the accused was admitted against him in the 
hearing accorded to Kari Johan Johanssou-Hedeu, whose extradition had 
been requested by the Government of Sweden. Record of Proceedings in 
the Matter of the Extradition of Karl Johan Johansson-Heden, p. 7, MS. 
Department of State, file 211.5SJ59/1. 

The Governor of South Dakota transmitted to the Secretary of 
State an application for the extradition from Canada of B. E. Beers 
and E. R. Trippe, charged with obtaining money and property by 
false pretenses. The Acting Secretary of State returned the docu- 
ments, stating : 

I return the papers herewith as it is feared that the evidence 
furnished, which consists of the record of the testimony taken 
before the Grand Jury which indicted the fugitives, might not 
be received by the magistrate* before whom the extradition pro- 
ceedings may be brought in Canada. Furthermore, it is feared 
that the evidence submitted is not sufficiently strong to place 
beyond doubt the granting of the extraditions. Under the treaty 
wdth Great Britain it is provided that fugitives from justice shall 
be surrendered by one country to the other only upon such evi- 
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dence of criminality as would justify their apprehension and 
commitment for trial if the crime or offense had been committed 
in the place where they are found. 

Governor Vessey to Secretary Ktiox, Aug. 6, 1909, and Acting Secretary 
Adee to Mr. Vessey, Aug. 9, 1!:09, MS. Department of State, file 20941/-2. 

The Ambassador of Great Britain, in a note dated December 21, 
1915, requested the Secretary of Slate to return certain original 
papers and exhibits which had been submitted at the hearing in 
the matter of the extradition to Canada of Mike Meyers. The Sec- 
retary of State returned the papers, stating that — 

the documents which are herewith enclosed, pursuant to your 
request, are properly a pai’t of the Department’s record in the 
extradition case of Mike Meyers, and ... in order to comply 
with your request it has been deemed necessary to have photo- 
graphic copies made of such documents for retention m the 
Department’s files. 

I therefore venture to suggest that the Canadian authorities 
be reminded of the inadvisability of 'presenting to extradition 
commissioners in the United States original papers and exhibits 
which may be needed upon the trial of fugitives returned to 
Canada. It would appear that ordinarily duly authenticated 
copies of such papers and exhibits would serve the same pur- 
pose in extradition proceedings as the originals thereof. 

Ambassador Spring Rice to Secretary Lansing, Dec. 21, 1915, and Mr. 
Lansing to Mr. Spring Bice, Dec. 24, 1915, MS. Department of State, file 
211.42M57/2. 

CERTIFICATION AND AUTHENTICATION 

§329 

Section 5271 of the Eevised Statutes of the United States, 18 U.S.C. 
§655, provides for the reception as evidence in extradition proceed- 
ings of depositions, warrants, and other papers, or copies thereof, 
if they are properly and legally authenticated so as to entitle them 
to be received for similar purposes in the demanding country. The 
expression “for similar purposes” has been construed to mean as 
evidence of criminality. 

Ex parte La Mantia, 206 Fed. 330, 331 (D.C., S.D.N.T., 1913). 

The Department of State has prepared a form of certificate to be 
attached by diplomatic and consular officers of the United States in 
the demanding state in making the authentication provided for in 
the statute. This form of certificate, known as “Form 36 — Consular”, 
has been tested by actual use and found to be legally sufficient. The 
certificate, when attached at a diplomatic mission, must be signed by 
the ambassador, minister, or charge d’affaires, as the case may be. 
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If the certificate is attached at a consulate, it should be signed by the 
senior officer of the particular district. 

FORM 3G 


(Place and date) 

of the United States of 

(name of officer) (title of officer) 

America at , hereby certify that the annexed papers, 

(name of place) 

being proposed to be used upon an application for the 

(state what papers are) 

extradition from the United States of , charged yrfth 

(name of fugitive) 

the crime of alleged to have been conmdtted 

(treaty designation) 

in , are properly and legally authenticated so as to 

(name of place) 

entitle them to be received in evidence for similar purposes by the tribunals 

of , as required by the Act of Congress of August 3, 

(name of country) 

1882. 

In witness whereof I hereunto sign my name and cause my seal of office 
to be affixed this day of , 1ft . 

of the 

United States of America 

Heinrich Zentner, whose extradition to Germany was sought, petitioned 
for a writ of habeas corpus, alleging, among other things, that the transla- 
tion of the documentary evidence introduced against him was not attested by 
the person who typed the translation. The United States District Court for 
Massachusetts said with respect to this contention: 

“Certain depositions accompanied by papers or copies of papers therein 
referred to, all in the German language, purporting to be properly and 
legally authenticated, so as to entitle them to be received by the German 
tribunals as evidence of Zentner's criminality, were introduced before the 
commissioner. They form part of his record, as does also what purports 
to be an English translation of them. The authentication of the papers 
themselves is not questioned. The translation was typewritten. The trans- 
lator testified before the commissioner that he had dictated the translation to 
a tyiiewriter, that he had examined and compared it as written out by her, 
and that it is correct. The petitioner objects that the typewriter did not 
also testify with reference to it. But he has not claimed that the translation 
is in any respect inaccurate, although the German original, as the commis- 
sioner has certified, was read to him in open court. I agree with the commis- 
sioner’s ruling that he was warranted in accepting the translation as correct 
without any evidence from the typewriter.” Far parte Zentner, 188 Fed. 344, 
347 (1910). 

It is claimed that the depositions offered and received by the 
commissioner are not properly authenticated, and should not have 
been received. While it may be doubted whether this contention 
can be reviewed on habeas corous, it is nevertheless concedeii that 
the consular authentication aflixeci to the copies of the depositions 
is in the precise form required by the statute. Section 5, 22 Stats, 
at Large, 216; Act Aug. 3, 1882. Counsel contends that although 
this act amending section 6271, U.S. Stats., as it originally stood. 
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repealed said last-named section only so far as it was inconsistent 
therewith, yet the original clause of such section requiring the 
copies of depositions to be attested “upon the oath of the party 
producing them to be true copies of the original depositions” has 
not been eliminated from the required method of procedure in the 
admission of evidence in extradition cases. It seems to me that 
the amending act was clearly designed to prescribe a single test 
of admissibility of evidence in proceedings in this country, and it 
certainly by its clear language eliminated the clause relating to 
attesting copies of depositions when it provided that such depo- 
sitions “or the copies thereof” shall be received when authenticated 
by the certificate, etc., of the principal diplomatic officer. In other 
words, the amending statute intended to make the consular certifi- 
cate the final and controlling guide in determining the admissi- 
bility of testimony before the extradition commissioner. When 
the documentary evidence has been authenticated as required by 
the statute, it is admissible, leaving to the commissioner merely 
the question of determining the sufficiency of the evidence therein 
contained. Elias v. Ramirez, 21.5 IT.S. .S!)8, 30 Sup. Ct. 131, 54 L. 
Ed. 253. 

Ex parte Schorer, 197 Fed 67, 72 (D C , E D Wis , 1912) 

No question was raised as to the sufficiency of the affidavit or 
complaint which was the beginning of the last instituted extra- 
dition proceeding. It was contended that the depositions and 
other documents which were transmitted from Chile and received 
in evidence on the hearing which resulted in the order commit- 
ting the appellants for extradition were not so authenticated as to 
entitle them to be considered. Attached to the documents men- 
tioned was a certificate which vas subscribed by John F. Martin, 
charg4 d’affaires ad interim (who was shown to be the principal 
diplomatic or consular officer of the United States then resident 
in Chile), and certified : 

“That the Honorable William Miller Collier, the dulv ac- 
credited ambassador from the United States of America to the 
republic of Chile, is absent on leave and is now in the United 
States of America ; that in his absence I am charge d’affaires ad 
interim of the United States at Santiago, republic of Chile, duly 
accredited as such from the United States of America, and am the 
principal diplomatic agent of the United States of America resi- 
dent in the republic of Chile at this time ; that the attached papers 
regarding the extradition of Gabriel Voloshin Boduar and Eu- 
jenia Bolshagp Smirnowa, duly certified by the authorities of the 
republic of Chile, are authenticated in such manner as would 
entitle them to be received in the tribunals of the republic of 
Chile for the purpose of showing the criminality of the above- 
named persons, from which country the said persons have 
escaped.” 

The quoted certificate was made by an official designated by the 
statute, and literally complies with the requirement of the statute 
in reference to such a certificate. The sufficiency of the authen- 
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tication to make the certifieil docnmenls receivable in evidence on 
the hearing in the extradition proceedings does not seem to be 
even questionable. Grin v. Shine, 187 U.S. 181, 23 Sup. Ct. 98, 
47 L. Ed. 130; Ex parte La ilantia (D.C.) 20G Fed. 330. IVe do 
not understand that it is claimed that tliosc documents, which 
included depositions tending to prove the alleged murder of Joseph 
Lipshic by the appellants, anil a finding by the Supreme Court 
of Chile of the existence of the crime and that the depositions 
indicate the guilt of appellants, did not, if they were admissible, 
constitute sufficient evidence to sustain the order made. Those 
documents included a show ing to the effect that under the Chilean 
law depositions taken in the investigation of a criminal trans- 
action, when the flight of the accused from Chile is disclosed, are 
referred to the tribunal mentioned for its determination as to 
the sufficiency of the evidence of the guilt of the fugitive to war- 
rant the making of a request for his extradition. 

Voloshin et dl. v Ridenonr, VS Marshal, 299 Fed. 134, 139 (CCA. 5th, 
1924). 

The attorney rejjresenting the Italian Government in proceedings 
for the extradition to Italy of Fi-ancesco Cimino inquired of the 
Department of State whether there was “anything in the Regulations 
or practice of the Diplomatic Service that w’ould support the conten- 
tion that the Second Secretary [of the American Embassy at Rome] 
had the power to act for the Ambassador” in the matter of the authen- 
tication of extradition documents prepared for use in connection with 
an extradition application of the Italian Government. The Under 
Secretary of Slate informed the attorney that — 

Mr. Harold H. Tittman, who signed the certificate on October 1, 

1925, w as not the principal diplomatic officer at the American Em- 
bassy in Rome on the date mentioned. 

The Department understands that under the rulings of the 
courts of the United States resort may be had to oral testimony 
to' render such documents admissible in evidence, such testimony 
being to the effect that the documents would be received by the 
tribunals of Italy as evidence of criminality of the fugitive if he 
were under examination there on the charge for which his extra- 
dition is sought. 

Peter Trenchi to the Department of State, Mar. 2, 1926, MS. Department 
of State, file 21105C49/1; Under Secretary Grew to Mr. Trenchi, Mar. 18, 

1926, iUd. /S. 

The sufficiency of the evidence of criminality is not open to 
question, if certain affidavits received in evident at the hearing 
were properly authenticated. George A. Bucklin, “consul of the 
United States of America, American Consulate, Victoria, B.C., 
Canada,” certified that the affidavits and documents in question 
were properly and legally authenticated, so as to entitle them to 
be received in evidence for similar purposes by the tribunals of 
Canada, as required by the Act of Congress of August 3, 1882. . . . 
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Several objections are urged against the sufficiency of this 
certificate. It is first contended that the Aintrican consul at 
Victoria is not the principal diplomatic or consular officer of the 
United States resident in the Dominion of Canada. Section 1674 
of the Revised Statutes (Comp. St. §3116) provides that consul 
general, consul, and commercial agent shall be deemed to denote 
full, principal, and permanent consular officers, as distinguished 
from subordinates and substitutes. On the argument before this 
court counsel conceded that in one sense there is no principal 
diplomatic or consular officer of the United States resident in 
Canada, inasmuch as all such officers are equal in authority, 
though not in rank. From this it is argued by the appellee that 
there is no consular officer of the United States resident in Canada 
who is authorized to make the certificate in question. The ap- 
pellant, on the other hand, contends that any American consul 
resident in that country is a principal within the meaning of the 
statute. 

We are inclined to agree with this latter view. We understand 
that it has been the practice for years for such consular officers to 
make these certificates, and the practice has been recognized by 
the Department of State by furnishing blanks for that purpose. 

Desmond, Sheriff, et al. v. Eggers, 18 P. (2d) 503, 504, 505 (CC.A 9th, 
1927). 

The Department of State informed the Consul General at Ottawa that the 
term “principal consular oflScer”, as used in the statutory provision relat- 
ing to the certificate by a principal diplomatic or consular officer of the 
United States as to the authentication of documents to be used in extradi- 
tion cases, means the principal consular officer of a particular district. 
The Chief of the Consular Office (Hengstler) to Consul General Foster, 
Mar. 7, 1924, MS. Department of State, file 211.42/65 

In 1906 the Department of State received the following despatch from 
the Consul at Windsor, Canada : 

“Provincial detective C. A. Mahoney of Windsor has requested that I 
authenticate the papers that will be used in the extradition proceedings 
against James Kinster charged with larceny at Essex County, Ontario, 
in this consular district 

“It would seem by the United States statutes as quoted In paragraph 
425 of Consular Regulations that only ‘the principal consular officer’ of 
the Dominion of Canada is qualified to make this authentication and yet 
Form No. 36, seems to have been prepared for the use of Consuls. 

“I have also understood that the attorneys for the defendant In this 
case, will raise the point that I not being a principal consular officer, have 
no right to authenticate the papers, though a case is reported of an alleged 
criminal being extradited from the United States on papers authenticated 
by an American Vice-Consul in Canada. 

“If I, the American Consul in the district in which the crime is alleged 
to have been committed, am not authorized to authenticate these extradi- 
tion papers, please instruct me as to who is the principal consular officer 
of The Dominion of Canada to whom the Canadian authorities should 
apply for proper authentication." 
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The Department replied : 

. . In considering this section [sec. 5271, Rev. Stat.] the Attorney 
General said, ‘I think that the certificate should show upon its face that 
the oflicer who makes it, is the principal diplomatic or consular officer of 
the United States resident in the country making the demand for ex- 
tradition’. (10 Op. Att. Gen. 506.) 

“In the case considered by the Attorney General the certificate had 
been made by the United States Consul at Leipsic (Saxony) and the 
Attorney General appeared to regard such Consul as the proper one to 
make the authentication or at least urged no objection to this authentica- 
tion. At this time (1803) there were two Consuls in Saxony (at Leipsic 
and Dresden) and no Consul General. 


“It is believed, therefore, that for the purposes of certifying extradition 
papers under the provisions of Section 5271 R.S., the following rules should 
be observed : 

“1. That a Consul General is, for the purposes of this statute, the prin- 
cipal consular oflicer within his district. He should, therefore, certify 
all extradition papers presented for certification within his district. 

“2. That where there is no consul general, each consul is, for the 
purposes of the statute, the chief consular officer within his district, 
and the consul should, therefore, certify the extradition papers presented 
for certification." 

Consul Conant to the Assistant Secretary of State, Tune 2, 1909, and the 
Chief Clerk (Carr) to Mr. Conant, Tune 16, 1909, MS. Department of State, 
file 10931. 

It is not necessary to attach to documents which have been authenti- 
cated by American consular officers in foreign countries a further cer- 
tificate showing that the person authenticating the documents is in 
fact a consul in order that the documents may be used in extradition 
proceedings instituted in the United States. 

Record of Proceedings, p. 2, MS. Department of State, file 211.42M142/1- 

The Consul General at Halifax enclosed with a despatch to the 
Secretary of State “a copy of a certificate reluctantly given by me 
[him] on the 5th instant as to the proper and legal authentication of 
certain depositions proposed to be used upon an application for the 
Extradition or One. Eat Cass’’. The Consul General stated that 
he certified that the depositions were “properly and legally authenti- 
cated, so as to entitle such depositions to be used for similar purposes 
and [sic] tribunals of the said Province and of the Dominion of 
Canada”. He added : 

My reluctance in giving the certificate was due primarily to 
the fact that, not being a lawyer by education, and especially 
not a Canadian lawyer, I am really not in a position to know 
whetlier, or not, the depositions in question were properly and 
legally authenticated for the purposes specified, and it seems 
to me that an American consular officer should, not only not 
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be compelled, as he seems to be by the Consular Kegulations of 
1896, to give such a certificate, but that he should not be permitted 
to do so, even though the Act of August 3, 1882. provides that 
he do so, althougli the concluding paragi-aph of Paragraph 425 
of the Consular Regulations enjoins exercise of the greatest care 
in making the authentication provided for in the Act. 

The Department of State informed the Consul General : 

The Act of August 3, 1882, and previous Acts of a similar 
character were passed to avoid the necessity of producing wit- 
nesses in person before magistrates in the United States in sup- 
port of applications for the extradition of persons to foreign 
countries. In the absence of such legislation, the difficulties in 
the way of extradition from the United States would be so great 
as to defeat largely the purposes of the extradition treaties. 

The diplomatic and consular ofiicers of the United States 
appear to experience no diflSculty, generally speaking, in making 
the certificates contemplated by the Act of August 3, 1882, and 
the Department is of the opinion that inasmuch as you were 
advised by the Attorney General for Nova Scotia that the docu- 
ments which were submitted for your certification would be 
received for the purposes indicated in any Province of Canada, 
you were justified in making the desired certificate. 

Consul General Robertson to Secretary Hughes, Feb. 7, 1924, and the 
Chief of the Consular Bureau (Heng.stler) to Mr. Robertison, Feb. 20, 
1924, MS. Department of State, file 211.42C27/1. To the same effect, see 
the Acting Secretary of State (Wilson) to the Charge d’ Affaires in Russia 
(Schuyler), Oct. 26, 1909, ibid. 21794/-3. 

Other countries do not generally require that there be attached to 
documentary evidence in support of requests for extradition to the 
United States a certificate comparable to that required to be at- 
tached by the principal American diplomatic or consular officer to 
documents in support of requests for extradition fi-om the United 
States. However, it is necessary in all cases that each warrant, affi- 
davit, deposition, or other paper included as documentary evidence 
be certified by a notary public or other officer authorized to make 
such a certification and that the certification be authenticated under 
the great seal of the particular State or under the seal of the Depart- 
ment of justice, as the case may be, in order that the authentication 
by the Secretary of State may be attached. 

The Governor of Alabama requested on May 15, 1907 the provi- 
sional arrest and detention with a view to the extradition from 
Mexico of Robert L. Dix, indicted for murder in the first degree. 
When the Department of State inquired whether a warrant for the 
arrest of the fugitive had been issued in Alabama, the Governor 
replied that such warrant had been issued and that the fugitive was 



PKOCEDURE 


under sentence of death. Thereupon the Acting Secretary of State 
informed the Governor : 

The second paragraph of Article 8 of the treaty of extradi- 
tion in force between the United States and Mexico provides 
tliat, “if a person whose extradition is asked for ^all have been 
convicted of a crime or offense, a copy of the sentence of the court 
in which he was convicted, authenticated under its seal, with 
attestation of the official character of the charge by the proper 
executive authority, and of the latter by the minister or consid 
of the respective contracting party sliall accompany the requisi- 
tion.” 

The general certificate of the Governor under the seal of the 
State of Alabama states that the “indictment” which is enclosed 
is authentic, in accordance with the laws of Alabama, but it does 
not purport to authenticate the balance of the papers. The treaty 
requires that there must be an “attestation of the official char- 
acter of the charge by the proper executive authority”. The 
papers are therefore returned, in order that there may be a strict 
compliance with this provision, and tliat thereby any possible 
question that might arise as to the sufficiency of the papers as 
now submitted may be obviated. 

Governor Comer to Secretary Root, telegram of May 15, 1007, and Acting 
Secretary Bacon to Mr. Comer, telegram of May 16, 1007, MS. Department 
of State, file 6528 ; Mr. Comer to Mr. Bacon, telegram of May 16,1907, Hid. 
0528A ; Mr. Comer to Mr. Root, May 17, 1907, and Mr. Bacon to Mr. 
Comer, May 22, 1907, iftid. /2-3. 

The extradition of Cornell Rees, requested by the United States, 
was denied by the district judge of the State of Nuevo Leon, Mexico, 
on the ground of insufficient legalization of the documents submitted 
by the United States in support of its request for the extradition. 
The record of the case was submitted to the Legal Counselor of the 
Mexican Foreign Office, who, while pointing out the difference in the 
procedures followed by the two Governments regarding the legaliza- 
tion of extradition papers, held that the papers in this case were properly 
legalized. In order to avoid similar difficulties in the future, the Min- 
ister of Foreign Affairs requested the American Ambassador to suggest 
to the Government of the United States the convenience of having the 
copies of documents used in support of requests for extradition legal- 
ized by the Mexican Embassy in Washington or by a consular officer 
of Mexico. The Acting Secretary of State replied : 

The Department will take pleasure in conforming to the wishes 
of the Mexican Government, as expressed in your despatch, with 
respect to the authentication of extradition papers by the Mexican 
Embassy at this capital. 

Ambassador Thompson to Secretary Boot, June 24, 1908, and Acting 
Secretary Bacon to Mr. Thompson, July 17, 1908, MS. Department of State,' 
file 11146/14. 
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In acknowledging the receipt of a letter from the Governor of 
Texas, transmitting papers relating to the extradition from Mexico 
of Juan de Dios Rodriguez, charged with murder in Texas, the Acting 
Secretary of State said that — 

several of the depositions furnished were sworn to before the 
clerk of the court acting by deputy. It is understood by the 
Department that in the aWnce of a special statute allowing this, 
notarial authority cannot be delegated. It would therefore seem 
that unless the laws of Texas expressly provide for such delega- 
tion of authority, these depositions are not properly sworn to. 

The Governor replied : 

Certificates showing authority of the county clerk to appoint 
deputy who has authenticated some of the accompanying papers 
are also attached. 

Acting Secretary Wilson to Governor Campbell, Mar. 16, 1909, MS. Depart- 
ment of State, file 16948/^-16: Mr. Campbell to Secretary Knox, Mar. 26, 
1909, ibid. /17-18. 

The admission of oral testimony in connection with extradition 
proceedings was held not to be reversible error, notwithstanding that 
the treaty under which the proceedings were had provided that the 
asylum government should hold the fugitives and that the demanding 
government should undertake to forward the evidence in the form 
of depositions. 

Voloshin et al. v. Ridenour, V. S. Marshal, 299 Fed. 134, 141 (C.C.A. 5th, 
1924). 


EVIDENCE IN DEFENSE 

§330 

Section 3 of the act of Congress approved August 3, 1882 (22 Stat. 

216 ; 18 U.S.C. §656) provides : 

On the hearing of any case under a claim of extradition by any 
foreign government, upon affidavit being filed by the person 
charged setting forth that there are witnesses whose evidence is 
materia] to his defense, that he can not safely go to trial without 
them, what he expects to prove by each of them, and that he is not 
possessed of sufficient means, and is actually unable to pay the 
fees of such witnesses, the judge or commissioner before whom 
such claim for extradition is heard may order that such witnesses 
be subpoenaed. . . . 

The Supreme Court in considering this provision stated : 

The contention is that the effect of this provision is to give 
the accused the right to introduce any evidence which would be 
admissible upon a trial under an issue of not guilty. To this we 
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cannot agree. The prime purpose of the section is to afford the 
defendant the means for obtaining the testimony of witnesses and 
to provide for their fees. In no sense does the statute make rele- 
vant, legal or competent evidence which would not have been 
competent before the statute upon Such a hearing. True, the 
statute speaks of evidence “material for his defense, without which 
he cannot safely go to trial,” but we cannot discover that Congress 
intended to depart from the provisions of Article I of the treatj 
which requires that a surrender shall be made “upon such evi- 
dence of criminality as, according to the laws of the place where 
the fugitive or person so charged shall be found, would justify 
his or her apprehension and commitment, if the crime had been 
there committed.” 

*••••>• 

There is not and cannot well be any uniform rule determining 
how far an examining magistrate should hear the witnesses pro- 
duced by an accused person. The proceeding is not a trial. The 
issue is confined to the single question of whether the evidence for 
the State makes a prima facie case of guilt sufficient to make it 
proper to hold the party for trial. Such committing trials, if 
they may be called trials in any legal sense, are usually regulated 
by local statutes. Neither can the courts be expected to bring 
about uniformity of practice as to the right of such an accused 
person to have his witnesses examined, since if they are heard, 
that is the end of the matter, as the ruling cannot be reversed. 

... To have witnesses produced to contradict the testimony 
for the prosecution is obviously a very different thing from hear- 
ing witnesses for the purpose of explaining matters referred to 
by the witnesses for the Government. 

Charlton v. Kelly, Sheriff of Hudson County, New Jersey, 229 U.S. 447, 
468-461 (1913). 

It must be conceded at the outstart that no right is given to 
one accused of crime under the laws of the state of WaSiington 
to offer testimony in his own behalf before a committing magis- 
trate. The most that can be claimed is that he is entitled to offer 
himself as a witness in his own behalf, if he so desires. Hem. 
Comp. Stat. of Washington 1922, §2148. 

Desmond, Sheriff, et al. v. Eggers, 18 F. (2d) 503, 505 (C.O.A. 9th, 1927). 

... no procedural rule of a State could give to the prisoner 
a right to introduce evidence made irrelevant by a treaty. 

Collins V. Loisel, United States Marshal for the Eastern District of Lou- 
isiana, 259 U.S. 309, 317 (1922). 

... I think it is clear that the testimony of Mertz and Vac- 
caro, who were present at the time the offense is said to have been 
committed, should have been, as it was, received, to explain the 
statements of the witnesses in the depositions of the Canadian 
government, on the issues of where Bilodean was killed, whether 
the killing was an accident, or otherwise justified, as claimed by 
Mertz, or murder as claimed by the Canadian government. 
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If, as indicated in the opinions quoted, the provisions of the 
law of Texas are to be looked to, this position is still further sus- 
tained. Under the Texas law, Mertz had the unquestioned right 
to testi^ in his own behalf. And under the Texas procedure, in 
examining trials before magistrates, the defendant offers, and the 
magistrate considers, the testimony of the defendant’s witnesses. 

Extradition of Mertz, 52 F. (2d) 241, 243 {D.C., ,S.D. Tex., 1031). 

Manifestly testimony tending to show that the appellee was 
not in British Columbia on that date would necessarily tend to 
contradict the testimony of these witnesses. And in our opinion, 
whatever the rule may be in other cases, a foreign government 
should not be required to produce testimony before a committing 
magistrate in this country to rebut testimony tending to show 
that the accused was in the city of Seattle or elsewhere at the time 
of the commission of the crime. 

Desmond, Sheriff, et al. v. Egyers, 18 P. (2d) 503, 506 (C.C.A. 9th, 1927). 

The Ambassador of Mexico requested on December 26, 1907 the 
extradition of Luciano and Benito Matus, who were charged in Mexico 
with murder. Following a hearing before the United States commis- 
sioner for the Second Judicial District of the Territory of Arizona, 
the attorney for the accused wrote to the Secretary of State saying 
that, in his opinion, the commissioner erred in holding the prisoners 
for extradition. He added : 

I wish further to say that in addition to the evidence produced 
before the Commissioner on the hearing of the said matter, I have 
since that time secured the statement of two other American wit- 
nesses, citizens of the United States, one of whom at least will 
swear that within a few hours after the murder was committed, 
these two Yaquis were at their home in Nogales, Arizona, at such 
a distance from the scene of the murder as to render it impossible 
for them to have participated in the crime. 

The Acting Secretary of State replied : 

Under the decisions of the Courts of the United States if evi- 
dence is presented before the examining magistrate showing the 
commission of the crime and tliat there is reasonable ground to 
believe the fugitive guilty thereof, the magistrate is constrained 
to commit the accused for surrender. The Department is of opin- 
ion, in the present case, after an examination of all the papers, 
that the evidence justifies the action of the commissioner in com- 
mitting the prisoners for surrender, and has accordingly issued 
its warrant for their surrender and sent the same to the Mexican 
Embassy. 

It would seem that the evidence to which you refer in the final 
paragraph of your letter might properly be presented to the court 
at the time of the trial of the accused. However, as this evidence 
is merely cumulative, the Department does not feel that it affords 
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sufficient cause for withholding the issuance of the warrant of 
surrender. 

The Mexican Ambassador (Creel) to the Secretary of State (Root), Dec. 
26, 1907, MS. Department of State, file 10721 ; Frank J. Duffy to Mr. Root, 
Apr. 11, 1908, and Acting Secretary Bacon to Mr. Duffy, Apr. 24, 1908, ibid. 
10721/9-10. 

The United States commissioner at Omaha, Nebraska, admitted, 
at the hearing in the proceedings had before him in the matter of 
the application for the extradition to Canada of Hart Henshaw and 
others, evidence designed to establish an alibi for the accused [Hen- 
shaw]. The commissioner stated that he did not believe he had 
any right to consider evidence which merely contradicted evidence 
introduced on behalf of the demanding government ; that he admitted 
much testimony with the reservation that he would exclude such 
part of it as he thought should be excluded and consider what he 
thought should be considered; and that such evidence as he con- 
sidered explanatory of the evidence on behalf of the Canadian 
Government would be proiierly considered and that which was con- 
tradictory would not be considered. All the evidence offered was 
transcribed and included in the record of proceedings, which was 
transmitted to the Department of State. Joseph E. Baker of the 
Office of the Solicitor for the Department of State, in commenting 
on the question of the Department’s right to consider the evidence 
which was contained in the record but which was not considered 
by the commissioner, said : 

The situation in the present case is somewhat peculiar in that 
while the Commissioner refused to consider the evidence of the 
defense, such evidence was transcribed before him and is included 
in the Kecords transmitted to the Department. Therefore, 
regardless of the decision of the Commissioner, the Department, 
which, in effect, is an appellate court, is in a position, if it sees 
fit, to give consideration to such evidence in arriving at its con- 
clusion as to whether the defendant shall be surrendered or 
discharged. 

The prisoners also have their right of recourse to the courts 
from the Commissioner’s decision, and presumably in such pro- 
ceedings, any errors of law which were committed by the Com- 
missioner will be corrected. However, as seen before, the United 
States District Judge at Omaha has dismissed the habeas corpus 
proceedings instituted by the prisoners in this case, and the 
Department is not informed as to whether an appeal has been 
taken from his decision. 

It is submitted that since the Department is in possession of 
all the testimony offered by the accused, and is in a position to 
render a decision in the matter, wholly independent of the deci- 
sion handed down by the Commissioner, the Department may, if 
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it sees fit, disregard the apparent error of the Commissioner and 
render its decision upon all the testimony offered in the case. 

The Department would be warranted, notwithstanding the 
apparent error of the Commissioner in excluding the defendant’s 
testimony, in passing upon the whole case without regard to the 
Commissioner’s decision, since it has before it all of the evidence 
offered by the accused. 

Memorandum of the Office of the Solicitor for the Department of State, 
June 22, 1921, MS. ’Department of State, file 2114211^671/0 

Following the receipt of a reqiiO'^t made in 1906 by the Governor 
of New Jersey for the provisional arrest and detention, with a vieiv 
to his extradition from Cuba, of Kingdon Milton Saul and the issu- 
ance of instructions by the Department of State to the Legation at 
Habana, the American Minister telegraphed : “Saul, alias Fitzgerald, 
arrested today. Has confessed identity.” Although the Governor of 
New Jersey had furnished a description of the accused, it apparently 
was not transmitted to the Legation. Later the Governor informed 
the Department ; 

We have just received the following telegram from W. H, 
Speer, Prosecutor of Pleas of Hudson Co. N.J. “Telegraph State 
Department, Washington to order release of Thos. Fitzgerald, 
under arrest at Havana, Cuba, supposed to be Kingdon Milton 
Saul”. 

Will you please take the necessary action. 

In an instruction to the Minister the Department said : 

The information that the fugitive had admitted his identity 
is based upon your telegram of November 12, 1906, which reads 
as follows: “Saul, alias Fitzgerald, arrested to-day. Has con- 
fessed identity.” 

In view of the fact that it now appears that the wrong man was 
arrested, the Department would be glad to receive from you a 
detailed report upon the facts of this case, and especially upon 
the circumstances under which the arrest was made as reported in 
your telegram. 

After the receipt of the Minister’s report the Department 
instructed him : 

In reply I have to say tliat so far as the Department is concerned 
this case seems to have ended. It may be well, however, to make 
some observations regarding it which may be useful in the future 
should similar cases arise. 

Since you did not furnish copies of Mr. Fitzgerald’s protests 
with your despatch, the Department cannot judge of the exigency 
of their contents. It would appear that the proiier action to adopt 
would have been immediately to advise the Department that it 
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was charged that a mistake had been made concerning the identity 
of the prisoner with the person wanted in New Jersey and request 
that the matter be investigated. By failing to do so the only 
channel through which the prisoner could apply for aid was 
effectually closed. 

In future cases where the identity of the fugitive may be in 
doubt, as it was in this instance, it would be well for you to make 
a personal investigation and give to the prisoner’s representations 
careful and prompt attention in order that due justice may be 
done him. 

In cases of extradition the prisoner is not entitled to bail, but 
is held in iirison pending the further action of the demanding 
government. If a mistake is made in arresting the wrong man, 
the only way to rectify it is for the demanding government to 
withdraw its request for the arrest ; otherwise the prisoner is likely 
to be unjustly detained during the entire period or detention stipu- 
lated in the treaty before he can secure his release from the author- 
ities. As the demanding government is the only party who can 
order the prisoner’s release, it becomes very necessary that neither 
it nor any of its representatives should overlook any complaint 
that a mistake has been made, such as was made in this instance, 
which it alone can remedy. 

Governor Stokes to the Department of State, and the Acting Secretary of 
State (Adee) to the Legation at Hahana, Nov. 10, 1906, MS. Department of 
State, file 2191; the Minister to Cuba (Morgan) to the Secretary of State 
(Root), Nov. 12, 1006, tbid. 2191/1; Mr. Stokes to Mr. Root, Jan. 16, 1907, 
ibid. /20; the Acting Secretary of State (Bacon) to Mr. Morgan, no. 110, 
Jan. 26, 1907, tbid. /25; Mr. Bacon to Mr. Morgan, no. 116, Feb. 18, 1907, 
ibid. /26. 

The petitioner questions the sufficiency of the evidence as to 
identity. Again, this is a question of fact, and should be clearly 
and definitely determined. Similarity of name, handwriting, and 
photograph, coupled with direct identification thereof, and with 
uncontradicted statements as to the Avhereabouts of the accused 
and his history, which in general coincide with what is known of 
the defeiidant petitioner, furnish sufficiently strict proof, if found 
credible by the commissioner. The record fails, furthermore, to 
show any actual contradiction or plea that the defendant is not 
the person w^anted. 

In re Lincoln, 228 Fed. 70, 72 (D.G., EDN.Y., 1915). 

Wlien an alleged fugitive who is arrested with a view to his extradi- 
tion to a foreign country denies that he is the party wanted, proof of 
identity must be furnished by the demanding government. 

The Assistant Attorney General (Luhring) to the Secretary of State 
(Kellogg), Nov. 16, 1926, MS. Department of State, file 211.12L97/4. 

In replying to D. S. Barker, who had written to the Secretary of 
State on behalf of Severiano Riojas, urging that Riojas, on account 
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of his American citizenship, should not be extradited to Mexico, the 
Legal Adviser stated : 

If the Department shaU receive the record of proceedings had 
before an extradition magistrate in this case, it will give careful 
consideration to the matter in the light of the evidence disclosed 
and the pertinent treaty provisions with Mexico. 

If in fact Mr. Eiojas is an American citizen, he should appar- 
ently submit evidence of tliat fact to the extradition magistrate. 

The Legal Adviser of the Department of State (Hackworthl to D 8. 
Barker, Sept. 17, 1937, MS. Department of State, file 211.12 Riojas, 
Severlano/10. 

James J. Sullivan of Lawrence, Massachusetts, telegraphed on Dec 12, 
1909 to the Secretary of State as follows ; 

“Wish resist extradition Copel Webber Canada. Please notify my 
expense." 

The Secretary of State replied on Dec. 13, 1909, stating in part as follows : 

“Your representations re Webber's extradition should be made to Com- 
mitting Magistrate.” 

James J. Sullivan to Secretary Knox, telegram of Dec. 12, 1909, and Mr. 
Knox to Mr. Sullivan, telegram of Dec. 13, 1009, MS Department of State, 
file 22692. 


WEIGHT AND EFFECT OF EVIDENCE 

§331 

The weight and effect to be given to the evidence submitted in 
extradition proceedings is variously defined, although it commoidy 
is provided by treaty that evidence should be such as would justify 
the commitment of the accused for trial in the asylum state if the 
crime or offense had been there committed. Usually it is held that 
the evidence must be such as to establish a prima-facie case against 
the accused or that there is probable cause to believe the accused to 
be guilty of the offense or offenses charged. 

Article X of the treaty of August 9, 1842 between the United 
States and Great Britain (1 Treaties, etc. [Malloy, 1910] 650, 655; 
8 Stat. 572, 576) provides that extradition shall be had only on such 
evidence of criminality as, according to the laws of the place where 
the person charged is found, would justify his arrest and commit- 
ment for trial if the offense had been there committed. In connec- 
tion with the application by the Government of Great Britain for 
the extradition to India of Charles Glen Collins, the Supreme Court 
stated : 

Finally Collins contends that the evidence of criminality was 
not such as under the law of Louisiana would have justified his 
apprehension and commitment for trial if the crime or offense 
had been committed there. The argument is that by the law of 
Louisiana a person charged with having committed an offense 
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is entitled to make a voluntary declaration before the committing 
magistrate and also to present evidence in his own behalf (Revised 
Statutes 1870, §1010; Laws of 1886, Act No, 45) ; that this right 
to introduce such evidence is, therefoi*e, secured to a prisoner oy 
the treaty ; and that this requirement as to evidence of criminality 
was not complied with, because Collins was not permitted to 
introduce evidence in his own belialf. 

Collins was allowed to testify, and it was clearly the purpose 
of the committing magistrate to permit him to testify fully, to 
things which might have explained ambiguities or doubtful ele- 
ments in the prhiur facie case made against him. In other words, 
he was permitted to introduce evidence bearing upon the issue 
of probable cause. The evidence excluded related strictly to the 
defense. It is clear that the mere wrongful exclusion of specific 
pieces of evidence, however important, docs not render the de- 
tention illegal. Charlton v. Kelly, 229 U.S. 447, 461. The func- 
tion of the committing magistrate is to determine whether there 
is competent evidence to justify holding the accused to await 
trial, and not to deteimine whether the evidence is sufficient to 
justify a conviction. Crin v. Shine, 187 U.S. 181, 197; Bentton v. 
McMahon, 127 U.S. 457, 461 ; Ex parte Glaser, 176 Fed. 702, 704. 
In In re Wadge, 15 Fed. 864, 866, cited with approval in Charlton 
V. Kelly, supra, 461, the right to introduce eviclence in defense was 
claimecl; but Judge Brown said: “If this were recognized as the 
legal right of the accused in extradition proceedings, it would 
give him the option of insisting upon a full hearing and trial of 
his case here; and that might compel the demanding government 
to produce all its evidence here, both direct and rebutting, in 
order to meet the defense thus gathered from every quarter. The 
result Avould be that the foreign goveimmcnt, though entitled by 
the terms of the treaty to the extradition of the accused for the 
purpose of a trial where the crime was committed, would be 
compelled to go into a full trial on the merits in a foreign country, 
under all the disadvantages of such a situation, and coidd not 
obtain extradition until after it had procm’ed a conviction of the 
accused upon a full and substantial ti'ial here. This would be 
in plain contravention of the intent and meaning of the extradi- 
tion treaties.” The distinction between evidence properly ad- 
mitted in behalf of the defendant and that improperly admitted 
is drawm in Charlton v. Kelly, supra, between evidence rebutting 
probable cause and evidence in defense. The court there said, 
“To have witnesses produced to contradict the testimony for the 
prosecution is obviously a very different thing from hearing 
w'itnesses for the purpose of explaining matters referred to hy 
the witnesses for the Government.” Ancl in that case evidence of 
insanity was declai*ed inadmissible as going to defense and not 
to probable cause. Whether evidence offered on an issue before 
the committing magistrate is relevant is a matter which the law 
leaves to his determination, unless his action is so clearly un- 
justified as to amount to a denial of the hearing prescribed by 
law. 
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The phrase “such evidence of criminality” as used in the treaty 
refers to the scope of the evidence or its sufficiency to block out 
those elements essential to a conviction. It does not refer to the 
character of specilic instrunients of evidence or to the rules gov- 
erning admissibility. Thus, unsworn statements of absent wit- 
nesses may be acted upon by the committing magistrate, although 
they could not have been received by him under the law of the 
State on a preliminary examination. Elias v. Ramirez^ 215 U.S. 
398 ; Rice v. Ames, 180 U.S. 371. And whether there is a variance 
between the evidence and the complaint is to be decided by the 
general law and not by that of the State. Glucksman v. Henhel, 
221 U.S. 508, 513. Here the evidence introduced was clearly suffi- 
cient to block out those elements essential to a conviction under 
the laws of Louisiana of the crime of obtaining projierty by false 
pretenses. The law of Louisiana could not, and does not attempt 
to require more. It is true that the procedure to be followed in 
hearings on commitment is determined by the law of the State in 
which they are held. In. re Farez, 7 Blatchf. 345, Fed. Cas. No. 
4645; In re Wadge, supra; In re Kelley, 25 Fed. 268; In re Ezeta, 
62 Fed. 972, 981. But no procedural rule of a State could give 
to the prisoner a right to introduce evidence made irrelevant by a 
treaty. 

Collins V. Loisel, United States Marshal for the Eastern District of Louisi- 
ana, 250 U.S. 309, 315 (1022). 

Michael Schorer sought by a petition for a writ of habeas corpus to 
defeat the request of the German Government for his extradition, on 
tlie ground that there was no competent evidence in the record upon 
which the commissioner before whom a hearing was had could exer- 
cise his judgment. The District Court of the United States for the 
Eastern District of Wisconsin, in rejecting this contention, stated : 

It must be borne in mind that the accused was not on trial be- 
fore the commissioner for the crimes charged. The only question 
to be determined by the commissioner was that of probable cause; 
or, to use the language common in treaties, whether there was 
such evidence of criminality as will justify the apprehension and 
commitment; and it must likewise be borne in mind that upon 
habeas corpus the question is narrowed down to determining 
whether there is any legal evidence upon which the extradition 
commissioner could exercise his judgment or discretion. In re 
Bryant, 167 U.S. 104, 17 Sup. Ct. 74A, 42 L. Ed. 94. 

Ex parte Schorer, 197 Fed. 67, 76 (1912) . 

In the hearings accorded by extradition magistrates in the United 
States to fugitives from the justice of foreign countries it is sufficient 
for the demanding government to present such evidence as would 
justify a committing magistrate in holding the accused by imprison- 
ment or under bail to await subsequent proceedings. 

Ex parte Olaser, 176 Fed. 702, 704 (C.C.A. 2d, 1910). 
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It is not necessary in extradition proceedings that the evidence 
against the respondent be such as to convince the committing 
judge or magistrate of his guilt beyond a reasonable doubt, but 
only such as to afford reasonable ground to believe that the 
accused is guilty of the offense charged. Fernandez v. PhilMpa, 
268 U.S. 311, 45 S. Ct. 541, 69 L. Ed. 970. 

United States ex rel. Lo Pizzo v. Muthues, V. S. Marshal, 36 P. (2d) 565, 
668 (C.C.A. 3d, 1929). 

All that is necessary for extradition is evidence establishing 
reasonable ground for the belief that the accused has committed 
a crime, for which extradition is sought, which is an offense 
within the treaty. Competent evidence to establish reasonable 
grounds to sustain extradition is not necessarily evidence compe- 
tent to convict. Fei'nandez v. Phillips,, 268 U.S. 311, 45 S. Gt. 
541, 69 L. Ed. 970; Ex parte GlueJ^rnan (C.C.) 189 F. 1016; 
U.S. V. Piaza (D.C.) 133 F. 998. 

In re Dubroca y Paniagua, 33 F. (2d) 181, 182 (D.C., E.D. Pa., 1929). 

It is common in extradition cases to attempt to bring to bear 
all the factitious niceties of a criminal tidal at common law. But 
it is a waste of time. For while of course a man is not* to be 
sent from the country merely iipon demand and surmise, yet if 
there is presented, even in somewhat untechnical form according 
to our ideas, such reasonable ground to suppose him OTilty as 
to make it proper that he should be tried, good faith to the 
demanding government requires his surrender. 

Olucksman v. Henkel, United States Marshal, 221 T7.S. 508, 512 (1911). 

Ignatius T. T. Lincoln was held to await the action of the Secre- 
tary of State upon a requisition for extradition to England. In peti- 
tioning for a writ of halieas corpus, the accused urged, among other 
grounds for his release, that the documentary evidence introduced 
by the British Government was insufficient to warrant his commit- 
ment. The court said : 

Section 5270, E.S. (Comp. St. 1913, §10110), provides that the 
person charged shall be committed to jail, if held, “there to remain 
until such surrender shall be made.” Under section 5273, R.S. 
(Comp. St. 1913j §10119), he may be released, however, upon 
application to a judge, unless delivered up and conveyed out of 
the United States within two calendar months after such com- 
mitment. 

The order of the court, under section 5270, is to be made if the 
evidence is deemed “sufficient to sustain the charges under the 
provisions of the proper treaty”. The charges before the court are 
the accusations of crime. The action of Uie Secretary of State 
is “according to the stipulations of the treaty.” 

This gives full effect to article 10 of the Treaty of August 
9, 1842, providing that only upon sufficient competent evidence 
to make out a prima facie case of crime charged in the place 
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where the hearing is held shall the defendant be held for extra- 
dition. The certificates attached show the papers certified to be 
sufficient to make out the crime as known in the foreign juris- 
diction, and the conclusions of the magistrate, where the hearing 
is held, must also be based upon evidence sufficient to make out 
the crime as known in that jurisdiction. The rights of the alleged 
criminal will thus certainly be protected, even though the defini- 
tion of the crime itself or the necessary requisites to make up 
the charge may differ slightly between the two places. 

As to this objection, therefore, the question must be disposed 
of in precisely the same manner as those previously considered, 
and the conclusions of the judge sitting as commissioner upheld, 
for the evidence presented, as found by the judge upon the 
hearing, makes out a prima facie case of the crimes as known in 
this jurisdiction and also in the county of London, England. 

In re Lincoln, 228 Fed. 70. 73 (D.C., B.D.N.Y., 1015). 

Relevancy The question whether evidence offered on any issue before a com- 
mitting magistrate is relevant is a matter which the law leaves to 
the determination of such magistrate unless his action is so clearly 
unjustified as to amount to a denial of the hearing prescribed by law. 

Collins V. Loisel, United States Marshal for the Eastern District of 
Louisiana, 259 U.S. 309. 317 (3922). 

In connection with proceedings instituted with a view to the extra- 
dition of Samuel Thompson to the Bahama Islands on a charge of 
embezzlement, the Ambassador of Great Britain sent certain papers 
to the Secretary of State and requested to be informed whether these 
anfBrfotny papers would afford sufficient evidence for the issuance of a warrant of 
extradition. The Acting Secretary of State informed the Ambassador 
that — 

the question of the sufficiency of the evidence offered in support 
of a request for the extradition of a criminal is, in the first instance, 
one for the extradition magistrate before whom the proceedings 
are instituted. If he deems the evidence sufficient to sustain the 
charge, he forwards a transcript of the evidence and of the pro- 
ceedings had before him to the Secretary of State for his action. 
If the evidence is not deemed sufficient by the magistrate, the 
prisoner is discharged and the case does not come before this 
Department. 

Ambassador Bryce to SocrelaiT Knox. Oct. 10. 1911. and Acting Secretary 
Adee to Mr. Bryce, Oct 13, 1911, MS. Department of State, file 211.41T37/2. 

Antonio di Stefano, whose extradition was requested by the Gov- 
ernment of Italy and who sought release by a writ of habeas corpus, 
attacked the legality of his detention on the ground that the crime 
. with which he was charged was not extraditable. The court held : 
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The sufficiency of the evidence of criminality in the case at bar 
is to be determined by the law of the state of New York. 

• •••«•• 

On the evidence as offered in these proceedings, it appears that 
there was present eveiy element necessary to sustain the charge 
of murder in the first degree, as defined by the laws of the state 
of New York, if death had resulted, and, inasmuch as death did 
not result, an attempt to commit murder could be charged. 

Belator’s contention is that, on the evidence received, the only 
charge that could be laid under the laws of the state of New York 
is that of assault in the first degree, . . . 

Relator contends that, as assault in the first degree is not enu- 
merated in the extraditable crimes in the treaty between the United 
States and Italy, the relator may not be extradited for the crime 
of an attempt to commit murder. 

I am convinced that, even under the laws of the state of New 
York, the evidence received would be sufficient on which to charge 
an attempt to commit murder; but even if that were not so, the 
act charged is an attempt to take the life of the accuser, and that 
is a crime both in New York and Italy, whether it be called assault 
in the first degree, or, as defined in the treaty, attempted murder, 
and the offense is extraditable. 

United States ex rcl. di Stefano v. Moore, United States Marshal, et at., 
46 F. (2d) 308, 309 (D.C., E.D.N.Y., 1030) ; affirmed 46 P. (2d) 310 (C.C.A. 2d, 
1930). 

I do not understand that either the treaty or the statutes require 
me to blindly accept, and without question, testimony produced 
by a deposition of this character ; but that I am to determine the 
credibility of the witnesses, and the weight to be given their testi- 
mony, as in other cases. If tlie rule be otherwise, why a judicial* 
hearing? 

Extradition of Mcrt::. 52 F. (2d) 241. 245 (D.C., S.D. Tex., 1931). 


Pursuant to plans agreed upon by the authorities of the United 
States and of Canada, Sarro Vaccaro, an informer employed by the 
Narcotics Bureau of the Treasury Department, and Fred H. Mertz, 
a narcotics agent of the United States, were sent to Canada to inves- 
tigate alleged smuggling operations of certain suspected persons. 
Contacts were made with the suspected persons, and arrangements 
were completed whereby they were to deliver a quantity of narcotics 
at West Stewartstown, New Hampshire, a few miles south of the 
international boundary. After the transaction was completed the 
smuggler who delivered the narcotics was arrested and taken by 
Vaccaro and Mertz to the border to aid them in effecting the arrest 
of another of the smugglers. The smuggler who had returned to 
the border with Vaccaro and Mertz was shot while attempting to 
escape and shortly thereafter died. The other smuggler was ar- 
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rested and taken to Colbrook, New Hampshire, where he was placed 
in jail. There was some evidence that these occurrences, which took 
place on May 29, 1925, were on Canadian territory. 

On January 28, 1930 the Minister of Canada formally requested the 
extradition of Vaccaro on charges of murder, larceny, and kidnap- 
ping. The accused was held by the United States commissioner at 
Baltimore. The District Court of the United States for the District 
of Maryland dismissed the three charges and granted a writ of 
habeas corpus. An appeal was taken by the United States marshal, 
on behalf of the Government of Canada, to the United States Circuit 
Court of Appeals for the Fourth Circuit, which sustained the Dis- 
trict Court on the charges of murder and larceny but reversed it on 
the charge of kidnapping. The Secretary of State declined to 
extradite Vaccaro, stating in a note addressed to the Minister of 
Canada on July 18, 1934: 

Careful consideration has been given to all phases of this 
somewhat complicated case and I deem it advisable to lay before 
you certain pertinent features thereof. 

Vacarro’s journey to Canada was undertaken by order of his 
superiors in office and after personal consultations by them with 
the Canadian officials charged with the enforcement of the laws 
of Canada against the traffic in narcotics who were in entire 
a^eement with officials of the United States as to the purpose 
of that visit, which was to bring about the arrest in the United 
States of persons engaged in that traffic, including Eobert A. 
Price, the individual Vaccaro is charged with kidnapping, whose 
activities in the traffic were notorious on both sides of the border 
and who, indeed, following the alleged kidnapping, was convicted 
of and served a sentence for a violation of the laws of Canada 
against that traffic. Moreover, at the time when Vaccaro re- 
strained Price, the latter was quite apparently engaged in the 
commission of a crime. 

The action taken by Vaccaro against Price near the border 
was animated by the keen desire of the former for the success of 
the plan, approved by the appropriate Canadian authorities, to 
arrest Price in the United States for a violation of its laws and 
was largely influenced by existing circumstances which strongly 
menaced such success. 

Previous proceedings had in the matter might well have caused 
Vaccaro to believe that he was justified in what he did, even assum- 
ing that he knew he was on Canadian soil when he did it. At 
any rate, the Honorable F. W. Cowan, the Head of the Canadian 
Narcotic Division, appears to have held the view that Vaccaro’s 
action was justified for on June 4, 1925, following the occurrences 
in question and with regard thereto, he wrote the Narcotic Agent 
in Charge at Boston, Massachusetts, as follows : 

“I am glad indeed to learn that you succeeded in landing this 
trio of narcotic smugglers, and am only sorry that anything should 
have occurred to mar the success of your venture. These smug- 
glers, however, must be prepared to take their chances when they 
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persist in violating the Customs and Narcotic Laws of the country. 
I sincerely hope that your Officer Mertz may be entirely exonerated 
on the charge of manslaughter, which we understand has been 
preferred against him.” 

In view of the foregoing, I believe that I am justified in resolv- 
ing the doubt arising from conflicting evidence on the question 
of the locus of the acts performed by Vaccaro, in favor of the 
accused, and I deem it i^ertinent in this relation to point out that, 
whereas the alleged offense dates back to the year 1925, it was not 
until four years later that your Government collected the affidavits 
which it offered in evidence before the Extradition Commissioner 
in support of the application for Vaccaro ’s surrender. This lapse 
of time may perhaps have affected the memory of affiants with 
respect to the events concerning which they testified, particularly 
in view of the fact that Vaccaro’s actions in aiiprehending Price 
were performed so near the border between the two countries. 

• •«•••■ 

In all of the circumstances of the case, I feel that I must decline 
to issue a warrant for Vaccaro’s surrender to the authorities of 
your Government. 

The Secretary of State (Hull) to the Canadian Minister (Herridge), 
July 18, 1934, MS. Department of State, file 211.42 Vaccaro, Sarro/C2. 


KEARREST 

§332 

Charles Glen Collins, whose extradition to India was requested by 
the Government of Great Britain, was discharged and immediately 
rearrested as a result of new proceedings which had been instituted. 
He sought to obtain release on the ground that the proceedings were 
in violation of the fifth amendment to tlie Constitution and of the 
treaty with Great Britain. The Supreme Court of the United States 
denied release, stating: 

Collins contended that commitment on the new affidavits, after 
discharge in proceedings based on others identical in form and 
substance, was a violation of the Fifth Amendment and of the 
Treaty with Great Britain. The constitutional provision against 
double jeopardy can have no application unless a prisoner has, 
theretofore, been placed on trial. See Kepner v. United States, 
195 U.S. 100, 126. The preliminary examination of one arrested 
on suspicion of a crime is not a trial ; and his discharge by the 
magistrate upon such examination is not an acquittal. Com- 
monwecdth v. Rice, 216 Mass. 480. People v. Dillon, 197 N.Y. 
254, 256. Even the finding of an indictment, followed by ar- 
raignment, pleading thereto, repeated continuances, and even- 
tually dismissal at the instance of the prosecuting officer on the 
ground that there was not sufficient evidence to hold the accused, 
was held, in Bossing v. Cady, 208 U.S. 386, 391, not to constitute 
jeopardy. Likewise it has been consistently held under the 
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treaties with Great Britain and other countries, that a fugitive 
from justice may be arrested in extradition proceedings a sec- 
ond time upon a new complaint charging the same crime, where 
he was discharged by the magistrate on the first complaint or 
the complaint was withdrawn. The jirecise question appears 
not to have been passed upon by this Court in any case involving 
international extradition. But in Basswq v. Cady, supra, the 
rule was applied to a case of interstate rendition. Protection 
against unjustifiable vexation and haiassment incident to re- 
peated arrests for the same alleged crime must ordinarily be 
sought, not in constitutional limitations or treaty provisions, 
but in a high sense of responsibility on the part of the public 
officials charged with duties in this connection. The proceed- 
ings before the committing magistrate on the first and on the 
second set of affidavits, and the action of the Department of 
State on the latter, were no bar to the proceedings on the third 
set of affidavits here involved. The filing by the British Consul 
General of these new affidavits vas clearly justified. 

The discharge of Collins on the first petition for habeas corpus, 
so far as it related to the charge of obtaining property from 
Pohoomul Brothers and fi’om Ganeshi Lall & Sons does not 
operate as res judicata. It is true that the Fifth Amendment in 
providing against double jeopardy, was not intended to supplant 
the fundamental principle of res judicata in criminal cases, United 
States V. Oppenheimer, 242 U.S. 85; and that a judgment in 
habeas corpus proceedings discharging a prisoner held for pre- 
liminary examination may operate as res judicata. But the judg- 
ment is res judicata only that he was at the time illegally in 
custody, and of the issues of law and fact necessarily involved 
in that result. The discharge heie in question did not go to the 
right to have Collins held for extradition. It v as granted because 
the proceedings on Mhicli he Mas then held had been irregular 
and the British Consul General, instead of undertaking to correct 
them, had concluded to abandon them, and to file the charges anew 
by another set of affidavits. 

Collins v. Loisel XJmlid States Maishal for the Easton District of 
Louisiana, 262 U S 420 429 (1023) 

It is lastly contended that a former order of discharge in a 
habeas corpus proceeding between the same parties is res adjudi- 
cate. The facts upon which this contention is based are as fol- 
lows: There were Imo hearings of the same charge before two 
different committing magistrates. On the former the onl> testi- 
mony offered by the Canadian government consisted of the affi- 
davits and documents certified or authenticated by (he American 
consul at Victoria, and in the first habeas corpus proceeding the 
court below held that such certification was unauthorized and 
void. The appellee was then held for further proceedings under 
another warrant. On the second hearing before the committing 
magistrate, the Canadian government ollered the same docu- 
mentary evidence, and also oral testimony to which we have 
referred in an earlier part of this ojiinion. 
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In the second habeas corpus proceeding, the court below adhered 
to its former ruling that the documentary evidence was not prop- 
erly authenticated, and further held that tlie mode of authentica- 
tion prescribed by the statute was exclusive, and that oral testimony 
was not competent. Assuming, without deciding, that the first 
order of discharge was res acl judicata, it could only be so as to 
the case then before the court. On the second hearing, as already 
stated, further competent testimony was offered by the Canadian 
government, sufficient in itself to make out a prima facie case, 
regardless of the certification by the consular officer. From this 
statement it becomes at once apparent that the order in the first 
proceeding was not a bar to the second proceeding, based as it was 
on different testimony. 

Dcsiiiotid, Sheriff, et al. v. Eggcrs, IS F. (2d) 503, 506 (C.C.A. 9th, 1927). 

The obligation of the United States to institute additional proceed- 
ings is not without qualification. In a case where the accused had been 
arrested three times, twice in extradition proceedings and once in 
deportation proceedings, the court said : 

Indeed, it was conceded upon this hearing that the power on 
the part of the Government, and therefore its duty, to institute 
second proceedings, is not open to question. ... It must be 
assumed that this obligation is binding upon this government until 
it can in all fairness say to the foreign government that any fur- 
ther attempt as against the petitioner to subject him to extradition 
proceedings is so subversive of the protection which this govern- 
ment desires to afford all within her borders, and is so repugnant 
to the principles recognized by this government in its own courts 
and toward its own citizens in the matter of arresting and examin- 
ing alleged offenders, that the riglit of the German government to 
insist upon the performance of the treaty obligation has either 
been exhausted or can no longer be ui’ged. 

Ex parte Schorer, 195 Feel. 331, 338 (D.C, B.D. Wis., 1912). 

The action of the Secretary of State in refusing to issue a warrant 
of surrender while habeas-corpus proceedings were pending was held 
not to be a bar to further proceedings in extradition involving the 
same crime but based upon a new complaint. 

Collins V. Loisel, United States Marshal for the Eastern District of Louisi- 
ana; 262 U.S. 426, 430 (1923). 

In connection with the case of Juan de Dios Rodriguez, whose 
extradition from Mexico on a charge of murder was requested by the 
Governor of Texas, the American Ambassador at Mexico City in- 
formed the Secretary of State : 

Foreign Office informs me that while Rodriguez is still in 
custody amparo proceedings for his release have been begun. 
Their hope, on our request, was that this man might be held 
without question and extradited even though the papers arrived 
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out of time, they having reached here today, twenty seven days 
late. 

Foreign Office says it has subjected itself to serious criticism 
because of its violation of the law in not ordering the man re- 
leased when the forty days were up ; that now’ the enforcement of 
the law which necessarily must follow the amparo proceeding 
will release the man, and the only wray that he may be held is 
under rearrest on a new complaint giving other reasons for 
request. 

The Ambassador was instructed : 

This Government regularly re-arrests fugitives on same charge 
as that first preferred in cases where foreign governments do not 
present papers within detention period. This not extension of 
forty day period but re-arrest on same charge and beginning of 
new period. Tliis recently done for Mexico in cases of George 
Deenng Eeed, an American citizen, and case of Matus Brothers. 
Mexican Government has in past taken equivalent action. See 
cases of Gabriel Morales and Alberto Cabrera and particularly 
your telegram of August 24, 1907 regarding latter. Unless in 

■ cases like present it is possible either to re-arrest or take some 
equivalent action extradition of criminals will be seriously 
hampered. Matter is one of gi’ave concern. Since Rodriguez 
wanted for murder your suggestion regarding other reasons for 
arrest does not seem feasible. 

The Ambassador replied: 

Rodriguez extradition proceedings will go ahead in usual way 
the only condition is reciprocity, ■roich is promised. 

Ambassador Thompson to Secretary Knox, telegram received Apr. 6, 1909, 
and Mr. Knox to Mr. Thompson, telegram of Apr. 7, 1909, MS. TOepartment 
of State, file 16948/21 ; Mr. Thompson to Mr. Knox, telegram received Apr. 12, 
1909, iUd. /25. 

A certificate issued by the Secretary of State that an application for 
the extradition of the person named therein has been made, is sufficient 
to enable the demanding government to initiate a new proceeding in 
extradition after the accused has been discharged under an original 
proceeding. 

In re Schlippmlach, 164 Fed. 783, 784 (D.C., S.D.N.T., 1908). 


BAIL 

§333 

The Supreme Court of the United States, in the case of Wright v. 
Eenkel, 190 U. S. 40, 62-63 (1903), said: 

Not only is there no statute providing for admission to bail in 
• cases of foreign extradition, but section 5270 of the Revised 
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Statutes is inconsistent '■' ith its allowance after committal, for 
it is there provided that if he finds the evidence sulheient, the 
commissioner or judge “shall issue his warrant for the commit- 
ment of the person so charged to the proper jail, there to remain 
until such surrender shall be made.” 

The demanding government, when it has done all that the 
treaty and the law require it to do, is entitled to the delivery of 
the accused on the issue of the proper warrant, and the other 
government is under obligation to make the surrender ; an obliga- 
tion wliich it might be impossible to fulfill if release on bail were 
permitted. , . . and the same reasons which induced the 
language used in the statute would seem generally applicable to 
release pending examination. 

• • ■ • * • ■ 

We are unwilling to hold that the Circuit Courts possess no 
power in respect of admitting to bail other than as specifically 
vested by statute, or that, while bail should not ordinarily be 
granted in cases of foreign extradition, those courts may not in any 
case, and AvhatcA er the special circumstances, extend that relief. 

Nor are wo called upon to do so as we are clearly of the opinion, 
on this record, that no error was committed in refusing to admit 
to bail, and that, although the refusal was put on the ground of 
want of power, the final order ought not to be disturbed. 

In the case of hx re Mitchell the United States District Court for 
the Southern District of New York stated : 

In this case the petitioner applies for bail under special 
circumstances. He has been arrested on extradition papers which Temporary 
have been issued from Canada and under which' he is charged release 
with what, in the state of New York, would be larceny. A war- 
rant has been issued by Commissioner Alexander, and he is at 
present in the Tombs prison awaiting the final determination 
upon his extradition. The warrant Avas issued agfiinst him 
Thursday, June 24th, which was just upon the eve of a trial in 
the Supreme Court of the state of New York, in this county, in 
which he is tlie plaintiff and the moving parties in the extra- 
dition proceedings are the defendants. . . . The application 
is made to enlarge him upon bail for the reason that at present 
he is entirely unable to consult with his counsel and prepare for 
the remainder of the trial, which will consume, probahly, the 
28th, 29th, and 30th days of June. The application is opposed 
by the Canadian agent with much vigor, who contends that I 
have not the power to grant bail in such cases. My understand- 
ing of Wright v. Henkel, 190 U.S. 40, 23 Sup. Ct. 781, 47 L. Ed. 

948, is that the existence of the power was distinctly affirmed 
by the Supreme Court. The court at the same time clearly 
indicates its judgment that tlie power should be exercised only 
in the most pressing circumstances, and when the requiremente 
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of justice are absolutely peremptory; but still I cannot read that 
opinion without recognizing that the court understood the power 
to exist. 

... In several cases in this district commissioners and judges 
have issued bail under similar circumstances, and while I quite 
agree with the learned counsel for His Majesty’s government 
that the right is a dangerous one, and ought to be exercised with 
great circumspection, it seems to me that the hardship here upon 
the imprisoned person is so great as to make peremptory some 
kind of enlargement at the present time, for the purpose only 
of free consultation in the conduct of the civil suit upon which 
his whole fortune depends. Those special circumstances alone 
move me to allow him to bail, and his enlargement is to be 
limited strictly to the period of that suit. A.S soon as that is 
terminated he must be returned to the Tombs prison to await 
the determination of the commissioner upon the extradition pro- 
ceedings. Until, however, that suit is terminated, I will order 
him released upon bail in the sum of $3000. I am also moved 
to this disposition fi-om the fact that he has long known of these 
proposed proceedings and has made no effort to avoid them or 
to escape. 

In re Mitchell, 171 Fed. 289-290 (D.C., S.D.N.Y., 1909). 

In a later case, the District Court of the United States for the 
Southern District of New York said : 

We are dealing with a national of the demanding country. 
He seeks bail pending examination. Indisputably he is not en- 
titled to it as of right. Wright v. Henkel, 190 U.S. 40, 23 Sup. Ct. 
781, 47 L. Ed. 948. Undoubtedly also the court has power to 
grant it. id. Nevertheless, we have been admonished to exer- 
cise the power very sparingly and only when the justification 
is pressing as well as plain. In re Mitchell (D.C.) 171 F. 289; 
U.S. ex rel. McNamara v. Henkel, (D.C. S.D.N.Y. January 25, 
1912) , 46 F. (2d) 84, per Hough, J. 

Here I see nothing out of the ordinary. Customarily, when re- 
moval is resisted, several weeks must intervene after arrest before 
any European foreign office is prepared to present evidence in 
support of its application. If, because of the time requisite to 
get from London proof that is to be offered before the Commis- 
sioner, the alleged fugitive were now enlarged on bail, then there 
should be bail, when asked for, in practically every international 
extradition case. If such a rule were adopted, not alone would 
the judges exceed the proper limits of their authority as declared 
by the highest court, but manifestly they would incur grave risk 
of frustrating the efforts of the executive branch of the govern- 
ment to fulfill treaty obligations. 

The sole additional ground assigned for release during the 
interim while papers are awaited is the discomfort of the jail 
in which incarceration must be endured. That, however, is an 
unavoidable incident. One who voluntarily leaves his home 
shores for ours is subject alike to the disadvantages and the 
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advantages that ensue from any applicable provision of a treaty 
between the two states concerned. 

Inasmuch as there are no unusual circumstances in the present 
case, I am clear, therefore, that hail should not be allowed. 

In re Klein, 46 F. (2d) 85 (1930). 

So far as the admission to bail of persons in the position of 
this relator is concerned, I see no reason to depart from the 
practice I have for some years adhered to — that the power to 
admit to bail exists is admitted ; that it is ever advisable to admit 
to bail prior to the date of a reasonably early examination is 
denied. When the examination day comes and the complainant 
is not ready to proceed after having had a reasonable oppor- 
tunity to communicate with the region from whence the reciuest 
for extradition emanated, it is then time enough to ask for bail. 

Yet even then it is not easy for me to conceive of circumstances 
that should move the court to admit to bail and not to dismiss the 
proceeding. In other words, admission to bail and extradition 
should be in practice an unusual and extraordinary thing, for the 
whole proceeding is opposed to our historical ideas about bail. 

Bail is taken in all our courts on the theoiy of punishing, if 
not the accused, at least his friends, in the event of his abscond- 
ing; but there the party seeking to inflict punishment is the 
commonwealth — state or national. 

Persons accused of crime in foreign lands have not. presum- 
ably, violated the laws of this country ; it is therefore aosurd for 
our state or nation to collect money from the friends of the 
accused. If the bail, however, be so drawn as to cause the 
money collected on forfeiture to flow to the demanding govern- 
ment, the situation from an international view point is ridicu- 
lous, if not insulting. 

United States ex rel. iIcNamara v. Henkel, Marshal, 46 F. (23) 84 
(S.D.N.Y., 1912). 

A question arose in 1934 concerning the right, under the treaty of 
1899 with Mexico, of Tomas Hernandez, Eduardo Villareal, and 
Henry Keene, who had been arrested in Texas with a view to their 
extradition to Mexico on a charge of kidnapping, to be released on 
bail pending the outcome of extradition proceedings. The matter 
having been referred to the Attorney General, Assistant Attorney 
General Keenan informed the Department of State as follows : 

The decisions on the question would, therefore, seem to indi- 
cate that while bail for a fugitive is not a matter of right, the 
court may grant bail if the circumstances of the case seem to 
warrant that action. 

The Assistant Secretary of State in a subsequent letter to the Attor- 
ney General stated: 

Article X of the Extradition Treaty of 1899 between the United 
States and Mexico provides that in the case of a request for pro- 
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visional arrest and detention made through the diplomatic chan- 
nels “each government shall endeavor to procure the provisional 
arrest of such criminal and to keep him in safe custody for such 
time as may be practicable, not exceeding forty days, to await 
the production of documents upon which the claim for extradi- 
tion is founded”. No such provision as to keeping the fugitive 
“in safe custody” is contained in Article IX of the Treatj', which 
provides for border state proceedings of extradition, and it is 
believed that the Mexican Government was influencecl in its re- 
quest for action through the diplomatic channel by the fact that 
in the border state proceedings theretofore conducted the fugi- 
tives had been admitted to bail, whereas in the apparent opinion 
of that Government as informally disclosed to this Department, 
bail is not permissible under the provisions of Article X of the 
Treaty. May I request that you direct Mr. Woodcock to call 
tills situation to the attention of J udge Kennerly ? 

A copy of the last-mentioned letter was furnished to Judge Ken- 
nerly with a request for the issuance of a new order to take the ac- 
cused into custody and to keep them in safe custody within the 
literal meaning of article X of the treaty of 1899. The record does 
not indicate what action was taken by the court on this request. 

The Assistant Secreiai-y of State (Moore) to the Attorney General 
(Cummings), lHar. !>, 1034, MS. Department of State, file 211.12 Hernandez, 
Tomas/28; the Assistant Attorney General (Keenan) to the Secretary of 
State (Hull), Mar, 14, 1934, ibid. /30; Mr. Moore to Mr. Cummings, Mar. 
28, 1934, ibid. /38 ; Mr. Keenan to Mr. Hull, Apr. 10, 1934, ibid. /42. 

At the hearing on May 29, 1934 before the United States commis- 
sioner for the Northern District of California in the matter of the 
application for the extradition to Canada of Joseph Carrero, charged 
with murder and receiving money knowing it to have been stolen, 
the attorney for the accused moved for his release on bail. The com- 
missioner denied the motion, stating that “International extraditable 
cases are not bailable.” 

Transcript of Record, p. 2, MS. Department of State, file 211.42 Carrero, 
Joseph/3. 

It is not within province Department of State to authorize 
acceptance bond for release of fugitive whose extradition is 
sought by a foreign government. 

Secretary Kellogg to Senator Sheppard, telegram of July 13, 1925, MS. 
Department of State, file 211A2B731/2. 

In 1930 the American Ch'argd d’Affaires ad interim at Mexico City stated 
that he had been informed by the Mexican Foreign Office that under Mexican 
law an alleged fugitive cannot be released on bail until a bearing has been 
held, after the receipt of extradition papers, on the request of the demanding 
government for extradition. Chargd Johnson to Secretary Stimson, telegram 
of Mar. 26, 1930, MS. Department of State, file 212.11 Harper, Joy B/16. 
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REVIEW 

§334 

In Collins v. Miller^ United States Marshal for the Eastern District 
of Louisiana it was held that — 

the proceeding before a committing magistrate in international 
extradition is not subject to correction by appeal. 

252 U.S. 364, 369 (1920). 

It is unnecessary to enlarge upon the doctrine, thoroughly es- 
tablished and recently re-stated, that in habeas corpus proceed- 
ings we are confined to the examination of fundamental and juris- 
dictional questions, and that the writ cannot be employed as a 
substitute for a writ of error. Frank v. Magnum, decided April 
19, 1915, ante, p. 309. 

Collins V. Johnsion, Warden of Ihe Califoniia State Prison, 237 U.S. 502, 
505 (1915). 

Tlie Commissioner deemed the evidence sufficient to sustain 
the charge (Rev. Stat., §5270), and since he had jurisdiction of 
the subject-matter and of the accused, and the offense is within 
the treaty, his finding cannot be reversed on habeas cot-pus if he 
acted upon competent and adequate evidence. McNamara v. 
Henkel, 226 U.S. 520, 523. 

Bingham v. Bradley, United States Marshal for the Northern District 
of Illinois, 241 U.S. 511, 516 (1016). 

In case the magistrate issuing the warrant of arrest, and hear- 
ing the evidence, deems the evidence sufficient to sustain the 
charge under the treaty, he certifies the same, together with copy 
of all testimony taken Iiefore him, to the Secretary of State, and 
thereupon his function ceases. No appeal lies to any court from 
the acts or findings of such committing magistrate. Collins v. 
Miller, 252 U.S. 364, 40 Sup. Ct. 437, 64 L. Ed. 616. 

Laubenheimer et al. v. Factor, 61 F. (26) 626, 628 (C.C.A. 7th, 1932). 

Even after the accused has been accorded a hearing before an extra- 
dition magistrate he often persists in his effort to resist surrender. A 
common practice in the United States is to request a hearing by the 
Secretary of State. While it is not specifically prohibited by law, it is 
not the practice of the Secretary of State to permit oral arguments 
by the accused or by his attorney. In lieu of such hearing the ac- 
cused may be afforded an opportunity to submit a brief in opposition 
to surrender. 

An attorney, having received information to the effect that the 
Mexican Government had made application for the extradition of 
certain persons, requested that the Department of State give them, 
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through him as attorney, a hearing to protect them against the humili- 
ation of an unnecessary arrest. The Secretary of State replied that — 

the request is not one with which this Department can properly 
comply. Article X of the treaty of extradition between the 
United States and Mexico, a copy of which is enclosed herewith, 
provides that when certain formalities shall have been complied 
with “each Government shall endeavor to procure the provisional 
arrest” of the fugitive, to await his examination before an extradi- 
tion magistrate. It will thus be seen that this Government is 
imder obligation to the Mexican Government to initiate extradi- 
tion proceedings upon compliance with the formalities prescribed 
by the treaty, and failure on the part of the United States to act 
in a case requiring such action might lead to serious consequences, 
involving even the denunciation of the treaty. 

The Department has not been advised of the arrest of any of 
the fugitives mentioned in your letter. If the arrest is made at 
all, the fugitives vill be given a hearing before the extradition 
commissioner, and the decision of the Commissioner, if adverse to 
the fugitives will be reviewed by the Department. The fugitives 
will also have their recourse to the Federal courts in habeas corpus 
proceedings, if in their judgment their treaty rights have not been 
respected. 

Carlos Bee to Secretary Root, May 23, 1007, and Mr Root to Mr Bee, June 
4, 1907, MS. Department of State, file 6443/2 

After setting forth briefly the facts concerning the proposed ex- 
tradition to England of Arthur Preston Green and Charles Rohrer, 
the latter’s attorneys requested that the Secretary of State grant the 
defendants “a full re-hearing” and accord the attorneys “an oppor- 
tunity to appear before you in a public hearing for the purpose of 
making an oral and written argument on behalf of Charles Rohrer”, 
They were told that — 

it is not the practice of this Department to hear oral arguments 
from attorneys in extradition cases which come before it for re- 
view, but if you desire to submit in writing a brief in behalf of 
your client, the Department will give careful consideration to 
any representations wdiich you may think proper to submit. 

Marx, Houghton & Byinc to Secretary Boot, May 15, 1907, and Acting 
Secretary Bacon to Marx, Houghton 4c Byi ne. May 20, 1907, MS Department 
of State, file 6551. 

The extent to which the Secretary of State may review proceed- 
ings had before an extradition magistrate was set forth in a memo- 
randum prepared by the Counselor of the Department of State in 
1912, reading as follows : 

Section 5270 of the Revised Statutes, following in part the 
language of Article X of the treaty of 1842, provides that the 
committing magistrate in case he deems the evidence sufficient 
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to sustain the charge shall certify the same, together vith all 
testimony taken in the case “to the Secretary of State that a 
warrant may issue upon the requisition of the proper authorities 
of such foreign gcn'crnmeut for the surrender of such person 
according to the stipulations of the treaty or convent ion.” This 
section has for many j'ears been construed to vest in the Secre- 
tary of State, acting for the President, the authority to review 
the proceedings and evidence taken liefore the committing magis- 
trate with a view to determining in general whether under all 
the circumstances affecting the case, both of a public and private 
nature, the warrant of surrender should issue. In the words 
of Judge Blatchford “it then rests with the President of the 
United States in the last instance, as the representative of the 
dignity and sovereignty of the United States, having in -vdew 
its honor and the obligations of its treaties, as well as the 
obligation imposed upon him by the Constitution to ‘take care 
that the laws be faithfully executed’ and having before him the 
decision of the magistiate who has acted in the matter in the 
exercise of a jurisdiction conferred by an act of Congress, to- 
gether with the evidence upon which such magistrate has acted, 
w’hich decision and evidence are prescribed by law as the ground 
upon which the Secretary of State shall exercise his final judg- 
ment in the matter — to say -whether the prisoner shall be sur- 
rendered to the demanding country or not. The intervention 
of the opinion of another judge rendered in a proceeding by 
habeas corpus upon the merits of the case may well be regarded 
by him as gratuitous and impertinent — an opinion wholly extra- 
judicial, which he is at liberty, in view of his own dignity and 
the mode prescribed by law in Avhich he is to exercise this power, 
to regard or disregard, according to the opinion which he may 
entertain of the character of the judge or the circumstances of 
the case. The law provides him with a competent legal advisor 
in the person of the Attorney General and he is not obliged 
to seek advice in the opinions of judges thus rendered.” (In re 
Stupp 12 Blatchf. 501). 

The discretion of the Secretary of State exercisable upon such 
review has in the practice of the Department been considered as 
limited in certain directions in confoi-mity with the above opinion 
of Judge Blatchford. It has been customary for the Secretary 
to confine himself to the facts of the case presented in the record 
which has been certified up to him by the committing magistrate. 
On this principle the Department has consistently refused to con- 
sider additional facts not appearing in the record whether pre- 
sented to the Department on the part of the requesting govern- 
ment, or on behalf of the fugitive criminal. It will be observed, 
however, that this practice of the Department appears not to be 
based upon any statutory or treaty requirement other than that 
above mentioned. 

In the second place the discretion of the Secretary of State is 
limited by the international obligation under our extradition 
treaties to surrender fugitive criminals, even though citizens of 
this country, who come fairly within the terms of such treaties. 
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Within these general limitations the Secretary of State may, it 
appears examine the case upon review and in his discretion refuse 
to issue a wan ant of surrender upon various grounds. Apart 
from matters wliich the courts may rectify upon writs of habeas 
corpus and certiorari, he may deem the proceedings which have 
led to the commitment irregular, he may differ from the com- 
mitting magistrate as to the weight or sufficiency of the evidence 
to support the charge and as to a question of treaty construction, 
he may elect between two or more concurrent demands for extra- 
dition of the same person, he may consider that the prosecution 
of the offense has been barred by lapse of time, and generally it 
seems he may refuse extradition on grounds of public policy bear- 
ing upon international relations. The inquiry of (he Executive 
is untechnical and is directed to the determination of the broad 
question whether upon the merits, such a case has been made out 
as to require the surrender of the accused under the treaty. 
(1 Moore on Extradition 570). 

Counselor Andeison to Secietaiy Kiio\, Feb. 5, 1912, MS Department of 
State, file 211.42R67/16. 

Senator Edge enclosed with his letter of June 18, 1923 to the 
Secretary of State a letter received from an attorney representing 
Frank Swilly in the matter of the application of the Government of 
Canada for his extradition from the United States. The attorney 
desired that the Department of State request the Department of 
Justice, acting through the United States attorney for the District 
of New Jersey, to suggest to the court in which the proceedings were 
pending that it “refrain from signing any order at this time until 
the matter can be investigated by you [the Secretary of State]”. 
He desired also that the Canadian authorities be approached with 
a view to obtaining depositions from four witnesses. The Acting 
Secretary replied that — 

it is not the practice of the Department to concern itself with the 
details of extradition proceedings while they are pending before 
the committing judge or magistrate, and, therefore, I am con- 
strained to state that the Department would not be justified in 
complying with Mr. Smith’s request. 

Senator Edge to Secretary Hughes, June 18, 1023, and Acting Secretary 
Phillips to Mr. Edge, June 20, 1923, MS. Department of State, file 
211 42Sw5/l. 


HABEAS CORPUS 

§335 

While the findings of an extradition magistrate, based upon com- 
petent legal evidence of the commission of the crime with which the 
accused is charged, are final and hence not subject to judicial review, 
this must not be construed as depriving the latter of all legal remedies 
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in the event that the magistrate has committed him to await the 
action of the Secretary of State. 

The accused still has a right to petition the courts for a writ of 
habeas corpus, in order that the legal aspects of his detention and 
commitment may be considered and possibly resolved in his favor. 
Furthermore, he may urge upon the Secretary of State that his 
surrender should not be granted. 

As a practical matter, the accused has three opportunities to attain 
his freedom: At the hands of the extradition magistrate, of the 
courts, and of the Secretary of State. 

A writ of habeas corpus does not operate as a writ of error, and 
mere errors are not the subject of review. McNamara v. Henkel, 
United States Marshal for the Southern District of New York, 226 
U.S. 520, 525 (1913). 

A writ of habeas corpus cannot be used as a writ of error. If 
Judge Blair had jurisdiction of the pereon of the accused and of 
the subject-matter, and had before him competent legal evidence 
of the commission of this crime with which the appellant was 
charged in the complaint, which, according to the law of New 
Jersey, Avould justify his apprehension and commitment for trial 
if the crime had been committed in that State, his decision m^ 
not be reviewed on habeas coi'pus, Terlinden v. Ames, 184 U.S. 
270, 278; Bi't/ant v. United States, 167 U.S. 104; McNamara v. 
Henkel, 226 U.S. 520. 

Charlton v. Kelly, Sheriff of Hudson County, Hew Jersey, 229 U. S. 447, 
456 (1913). 

It is unnecessary to enlarge upon the doctrine, thoroughly estab- 
lished and recently re-stated, that in habeas corpus proceedings 
we are confined to the examination of fundamental and jurisdic- 
tional questions, and that the writ cannot be employed as a sub- 
stitute for a writ of error. 

Collins V. Johnston, Warden of the California State Prison, 237 U.S. 502, 
505 (1915). 

The foregoing are general principles relating to extradition, 
but there are further limits to habeas corpus. That writ as has 
been said very often caiuiot take the place of a writ of error. It 
is not a means for rehearing Avhat the magistrate already has 
decided. The alleged fugitive from justice has had his hearing 
and habeas corinis is available only to inquire whether the niagis- 
trate had jurisdiction, whether the offence charged is within the 
treaty and, by a somewhat liberal extension, whether there was 
any evidence warranting the finding that there was reasonable 
ground to believe the accused guilty. 

Fernandez v. Phillips, XJ.S. Marshal, 268 U.S. 311, 312 (1925) ; United 
States ex rcl. Hatfield v. Quay, U.S. Marshal, 11 F. Supp. 806, 807 (D.C., 
D. N.H., 1935). 
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A case may not be brought here by appeal or writ of error in 
fragments. To be appealable the judgment must be not only final, 
but complete. . . . And tlie rule requires that the judgment to be 
appealable should be final not only as to all the parties, but as to 
the whole subject-matter and as to all the causes of action involved. 

Collins V. Miner, United States Marshal for the Eastern District of 
Louisiana, 252 U.S. 364, 370 (1020). 

If the committing magistrate had jurisdiction of the subject- 
matter, and of the accused, and the offense charged is within the 
treaty, and there was evidence sufficient to establish the criminal- 
ity of the accused for purposes of extradition, habeas corpus will 
not lie to review the action of the, magistrate. McNamara v. 
Henkel, 226 U.S. 520, 33 S. Ct. 146, 5Y L. Ed. 330; Bingham v. 
Bradley, 241 U.S. 511, 36 S. Ct. 634, 60 L. Ed. 1136. . . . 

This is an appeal from an order of the District Court made in a 
habeas corpus proceeding and the function of this court is to 
review the record made before the District Court with a view to 
determining whether in that coint reversible error intervened. 
The issue presented by the motion [of the accused to dismiss the 
appeal] cannot be raised on habeas corpus, and surely not on 
appeal therein. 

We are aware of those instances where, even on appeal, matters 
may be shown, such as release of errors or settlement of the con- 
troversy, whereby further prosecution of the appeal and decision 
thereon would be moot and futile. But the motion does not pre- 
sent such a case. Here extradition is sought to be defeated 
through alleged transgression of the treaty by the demandii^ 
nation. This involves a question not judicial, but political. It 
would indeed be incongruous, and tend to incalculable mischief 
and complication, to accord to the various courts of the land 
power to inquire into and to pass upon the motives and conduct 
of foreign countries in their treaty relations with this country — 
a function peculiarly within the province of the state department 
of our government, and indeed made so by statute. 18 U.S.C. 
§§ 651, 653, 654. 

Lautenheimer et al. v. Factor, 61 P. (2d) 626, 628 (C.C.A. 7th, 1932). 

The American Charge d’Affaires ad interim in Mexico, in a des- 
patch to the Secretary of State in connection with the request of 
the Government of the United States for the extradition from Mexico 
of Louis Eisenberg, reported that — 

the decision of the Supreme Court laying down in effect that 
amparo actions do not lie in extradition cases was not arrived 
at without considerable difficulty. In fact it was reported on 
the 9th instant that at a session of the court on the 8th the 
tribunal was equally divided on the questions of law involved, 
one of the justices being absent. The missing justice was sent 
for on the afternoon of the 8th instant and cast his vote against 



PROCEDURE 


177 


Eisenberg’s contentions in consequence of which the fugitive 
was delivered yesterday afternoon. 

Charge Scboenfeld to Secretary Kellogg, June 10, 1925, MS. Department 
of State, file 212.11Ei8/15. 

With regard to the request in your letter of the 31st ultimo, 
that the Department suspend action pending the application 
which you propose to make for the release of the prisoner upon 
petition for habeas corpus, the Department would state that the 
issuance of a warrant for the surrender of Cox will have no 
effect on the judicial proceedings, inasmuch as the warrant of 
surrender cannot be executed before the determination of such 
proceedings and the final dismissal of the petition. 

The Second Assistant Secretary of State {Adee) to O’Donnell, Dillon 
and Toolen, Nov. 5, 1907, MS. Department of State, file 0053/7; Patrick 
Cox V. Luman T. Hoy, 215 D. S. 619 (1909). 

... it has been held by the courts that the issuance by the 
Executive of a ■warrant of surrender is not a bar to a judicial 
determination of the legality of the detention of a fugitive by 
habeas corpus proceedings. 

The Acting Solicitor for the Department of State (Nielsen) to Addison 
S. Pratt and Morris Cukor, Oct. 5, 1915, MS. Department of State, file 
211.42T73/6. 

The question simply is whether there was any competent evi- 
dence before the Commissioner entitling him to act under the 
statute. The weight of the evidence was for his determination. 
The statute provides that if on the hearing, “he deems the evi- 
dence suflicient to sustain the charge,” he shall certify the same to 
the Secretary of State and issue his warrant for the commit- 
ment of the accused pending surrender according to the stipu- 
lations of the treaty. Rev. Stat., §6270. Under this provision, 
the rule is well established that if the committing magistrate 
has jurisdiction of the subject-matter and of the accused, and 
the offense charged is within the treaty, and the magistrate has 
before him legal evidence on which to exercise his judgment as 
to the sufficiency of the facts to establish the criminality of the 
accused for the purposes of extradition, his decision cannot be 
reviewed on habeas corpus. 

McNamara v. Henkel, XJnited States Marshal for the Southern District of 
Neio York, 226 U.S. 520, 523 (1913). 

If the Commissioner determined from this e'vidence that the 
draft was deposited for collection, as his iminion shows he did, 
and as we must assume he did in support of his order, we cannot 
in habeas corpus proceedings question the correctness of _his con- 
clusion, for there was clearly reasonable ground to believe the 
appellant guilty. 

Ex parte Hammond, 59 P. (2d) 683, 685 (C.C.A. 9th, 1932). 


Issuance of 
warrant need 
not be 
suspended 


Competent 

evidence 



178 


CHAPTER XII — EXTRADITION 


Habeas corpus readies only the question whether there was 
jurisdiction in the committing magistrate, whether the offense 
charged is within the treaty, and whether there was any evi- 
dence affording reasonable ground to believe the accused guilty. 
Jurisdiction exists under 18 U.S.C.A. §651, and the treaties with 
Great Britain on the subject of extradition. (8 Stat. 572; 26 
Stat. 1508). 

Bernstein v. Oross, Marshal, 58 F. (2d) 154, 155 (C.C.A. 5th, 1032). 

The contention of Collins is that the evidence established only 
a broken promise or, at most, common-law cheating. It was not 
the function of the committing magistrate to determine whether 
Collins was guilty, but merely whether there was competent legal 
evidence which, according to the law of Louisiana, would justify 
his apprehension and commitment for trial if the crime had been 
committed in that State. Charlton v. Kelly, 229 U.S. 447, 456. 
If there was such evidence this court has no power to review his 
finding. Ornelas v. Ruiz, 161 U.S. 502, 508; Terlinden v. Ames, 
184 U.S. 270, 278; McNamara v. Henkel, 226 U.S. 520. 

Collins V. Loisel, United States Marshal for the Eastern Distriet of 
Louisiana, 259 U.S. 309, 314r-315 (1922). 

In passing on the question of the right to review the finding of a 
commissioner in extradition proceedings, the Supreme Court of the 
United States said : 

The question simply is whether there was any competent evi- 
dence before the Commissioner entitling him to act under the 
statute. The weight of the evidence was for his determination. 
The statute provides that if on the hearing “he deems the evidence 
sufficient to sustain the charge,” he shall certify the same to the 
Secretary of State and issue his warrant for the commitment of 
the accused pending surrender according to the stipulations of 
the treaty. Rev. Stat., §5270. Under this provision the rule 
is well established that if the committing magistrate has juris- 
diction of the subject-matter and of the accused, and the offense 
charged is within the treaty, and the magistrate has before him 
legal evidence on which to exercise his judgment as to the suffi- 
ciency of the facts to e-stablish the criminality of the accused for 
the purposes of extradition, his decision cannot be -reviewed on 
habeas corpvs. In re Oteiza y Cortez,, 136 U.S. 330, 334 ; Renson 
V. McMahon, 127 U.S. 457, 462; In re Stupp, 12 Blatchf. 501, 
Ornelas v. Ruiz, 161 U.S. 502, 508; Bryant v. United Stages, 167 
U.S. 104, 105 ; Terlinden v. Ames, 184 U.S. 270, 278 ; Grin v. Shine, 
187 U.S. 181, 192; Tordi v. Nolte, 215 U.S. 227, 232; Elias v. 
Ramirez, 215 U.S. 398, 407 ; Glucksman v. Henkel, 221 U.S. 508, 
612. 

McNamara v. Henkel, United States Marshal for the Southern District of 
New York. 220 U.S. 520, 623 (1913). 
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Porter Charlton, whose extradition was requested by the Govern- 
ment of Italy, sought to obtain his release on the ground that the com- 
mitting magistrate excluded evidence of insanity offered by the 
accused. The Supreme Court of the United States stated : 

In this case the magistrate refused to hear evidence of insanity. 
It is claimed that because he excluded such evidence, the judg- 
ment committing appellant for extradition is to be set aside as a 
nullity, and the accused set at liberty. At most the exclusion was 
error not reviewable by habeas corpus. To have witnesses pro- 
duced to contradict the testimony for the prosecution is obviously 
a very different thing from hearing witnesses for the purpose of 
explaining matters referred to by the witnesses for the 
Government. 

We therefore conclude that the examining magistrate did not 
exceed his authority in excluding evidence of insanity. If the 
evidence was only for the purpose of showing present insanity by 
reason of which the accused was not capable of defending the 
charge of crime, it is an objection which should be taken before 
or at the time of his trial for the crime, and heard by the court 
having jurisdiction of the crime. If it was offered to show 
insanity at the time of the commission of the crime, it was ob- 
viously a defense which should be heard at the time of his trial, or 
by a preliminary hearing in the jurisdiction of the crime, if so 
provided for by its laws. By the law of New Jersey, insanity as 
an excuse for crime is a defense, and the burden of making it 
out is upon the defendant. Graves v. State., 45 N.J.L. 347 ; State 
V. Maioni, 78 N.J.L. 339, 341 ; State v. Peacock, 50 N.J.L. 34, 36. 
A defendant has no general right to have evidence exonerating 
him go before a grand jury, and unless the prosecution consents, 
such witnesses may be excluded : 1 Chitty Grim. Law, 318 ; United 
States V. White, supra; Respuhlica v. Shaffer, I Dallas, 236, 255; 
United States v. Palmer, 2 Cranch Circuit Court, 11; United 
States V. Terry, 39 Fed. Eep. 355, 362. 

Charlton v. Kelly, Sheriff of Eudsoti County, New Jersey, 229 U.S. 447, 
461-462 (1913). 

Freeman Hatfield, whose extradition from the United States was 
requested by Canada, sought at his hearing to introduce in evidence 
certain Canadian statutes of limitation upon proceedings. This evi- 
dence was excluded by the committing magistrate. The accused, on 
habeas corpus, alleged that the rejection of the evidence was error. 
The Appellate Court, in passing on the question, said : 

If it were open to us, in a habeas corpus proceeding, to pass 
on the question of an alleged error in the reception or rejection 
of evidence, which we understand it is not, the petitioner not 
having shown that the sections referred to had anything to do 
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with the offenses charged, could not complain. Furthermore 
exemption from prosecution by lapse of time is a matter of 
defense to be taken up at the time and place of trial. If the 
Treaty of 1931 had been acceded to by Canada and was in force 
between the respective governments and there was evidence that 
exemption from prosecution had “been acquired by lapse of time, 
according to the laws of the High Contracting Party applying 
or applied to” under article 5 of that treaty it is probable that 
this court or the Secretary of State would be called upon to con- 
sider whether exemption from prosecution had arisen by lapse 
of time according to the law's of either country, and, if it had, to 
withhold extradition. 

Hatfield v. Guay, U.8. Marshal, et al., 87 E. (2d) 358, 364 (C.C.A. 1st, 
1937). 

Objections which properly might be raised by an alleged fugitive 
at the hearing which is accorded him cannot be raised for the first 
time in haheas-corpm proceedings. 

United States ex rel. Lo Pizzo v. Mathues, V.8. Marshal, 36 F. (2d) 565, 
566 (C.C.A, 3d, 1929). 

Courts will not grant writs of habeas corpus in connection with ex- 
tradition cases merely on the assumption that the accused if sur- 
rendered will be tried by the demanding government on a charge other 
than that for which surrendered. The United States Circuit Court 
of Appeals for the Fourth Circuit stated in this connection : 

... If petitioner should be surrendered to answer the charge 
of kidnapping, there is no ground to apprehend that he will be 
tried on the charge of murder, as to which we have held that there 
was no substantia^ evidence of guilt. We cannot assume that a 
friendly government, in violation of article III of the Treaty of 
July 12, 1889 (26 Stat. 1509), would try the accused on any other 
charge than that for which he was surrendered to be tried. Bing- 
ham V. Bradley, supra, 241 U.S. 511, 514, 36 S. Ct. 634, 60 L. Ed. 
1136 ; Kelly v. Griffin, 241 U.S. 6, 15, 36 S. Ct. 487, 60 L. Ed. 861. 

Collier, United States Marshal v. Vaccaro, 51 P. (2d) 17, 21 (C.C.A. 4th, 
1931). 

Here [in habeas-corpus proceedings] extradition is sought to be 
defeated through alleged transgression of the treaty by the de- 
manding nation. This involves a question not judicial, but politi- 
cal. It would indeed be incongruous, and tend toward incalcu- 
lable mischief and complication, to accord to the various courts 
of the land power to inquire into and to pass upon the motives and 
conduct of foreign countries in their treaty relations with this 
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country— a function peculiarly within the province of the state de- 
partment of our government, and indeed made so by statute. 18 
tj.S.C. §§651, 653, 654 (18 USCA §§651, 653, 654) ; In re Lincoln 
(D.C.) 228 F. 70. 

Laubenlicinier et al. v. Factor, 61 F. (26) 626, 628 (C.C.A. 7th, 1932). 

Hc^eas-corpus proceedings may be instituted by a person held for ex- 
tradition to a foreign country when such foreign country does not, 
in accordance with the provisions of the statutes of the United States, 
remove the accused from this country within two calendar months from 
the date of commitment. 

The Assistant Attorney General (Stewart) to the Seeretary of State 
(Colby), Mar. 31, 1920, MS. Department of State, file 211.120271/9; 18 
U.S.C. §654; Rev. St.at. §5273. 

Charles Glen Collins, who was held for extradition to India, peti- 
tioned for a writ of habeas corpus. The writ was granted. Question 
arose as to the party entitled to appeal from the decision. The 
Supreme Court stated : 

In what has been said we must not be understood as recog- 
nizing the British Consul General as the party entitled to appeal 
from a decision in Collins’ favor. For the writ of habeas corpus 
was directed to the United States marshal who held Collins in 
custody and the marshal was the party in whom rested the right 
to appeal, if Collins prevailed on final judgment. 

Collins v. Miller, United States Marshal for the Eastern District of 
Lovisima, 252 U.S. 364, 371 (1920). 

In 1924 the Charge d’Affaires ad interim of Great Britain requested 
the good offices of the Secretary of State in order that the Attorney 
General might be approached with a view to granting authority to 
the United States marshal at Chicago to take an appeal in the extra- 
dition case which had been instituted against Stewart Mulholland, 
if such became necessary on the decision in the habeas-corpus proceed- 
ings which were then pending. The Department of Justice informed 
the Department of State that — 

the Marshni was authorized, in the event of an adverse de- 
cision, to note an appeal on proper indemnification by the 
British authorities and forward immediately to this Department 
a copy of the petition and all papers in the proceedings. 

The British Charge d’Affaires (Brooks) to the Secretary of State 
(Hughes), July 9, 1924, MS. Department of State, file 211.42M89/1; H. S. 
Ridgely to Mr. Hughes, July 21, 1924, ibid. /4. 
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ESCAPE FOLLOWING ARREST 

§336 

To the extent that the treaties impose on the contracting states 
obligations to extradite, the asylum state is required to take all reason- 
able steps to prevent the escape of the fugitive prior to his actual 
surrender. 

Section 5272 of the Revised Statutes of the United States, 18 U.S.C. 
§653, after making provision for the surrender of persons committed 
in extradition, provides : 

If the person so accused shall escape out of any custody to -which 
he shall be committed, or to -which he shall be delivered, it shall be 
lawful to retake such person in the same manner as any person 
accused of any crime against the Ian s in force in that part of the 
United States to which he shall so escape, may be retaken on an 
escape. 

On March 24, 1909 the Ambassador of Great Britain requested the 
extradition of Milton A. C. Russell, charged in the Bahamas "with 
larceny and embezzlement. On April 9 the Acting Secretary of 
State sent to the Ambassador a warrant for the surrender of the ac- 
cused. Later, on May 21, the Ambassador informed the Secretary 
of State as follows : 

From the report made by Sergeant-Major H. R. Biltcliffe who 
was sent by the Government of the Bahamas to receive the pris- 
oner, it appears that he together with the British Vice Consul at 
Key West visited the Deputy United States Marshal, Mr. John- 
son, in the evening of the 20th of April, and agreed to be at his 
office at 9 a. m. the following morning to make a formal demand 
for the surrender of the prisoner. This he did, but the Deputy 
United States Marshal informed him that he was in receijit of a 
communication of that morning’s date from the Sheriff to the 
effect that Milton A. C. Russell had broken out of jail that night. 
Thereupon, at the suggestion of Sergeant Major Biltcliffe, the 
Marshal accompanied by himself and an Attorney appointed 
by the British Vice Consul, proceeded to the jail and made a de- 
mand on the jailer for the man. The warder on duty stated 
Aat the prisoner had escaped during the previous night, and at 
Sergeant Major Biltcliffe’s request Slowed him the place where 
he had got out. Tliis proved to be a window two of the iron 
bars of which had been sawn through about two inches from the 
bottom, and then pulled apart, leaving a space about 18 inches 
wide at Ae bottom and about six inches at the top, and about 15 
inches high. Outside this window was a water tower made of 
lattice iron work, distant about 18 inches, thus forming a regular 
ladder to the ground, while in the yard below were a number of 
loose planks which would make it easier for a prisoner to scale 
the outside wall. Further, from statements made by the warder, 
it would appear that no system of night patrols existed, the 
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prisoners being locked up at 5 p. m. and not again visited until 
5 a. m. Sergeant-Major Biltcliffe also observed that the filings 
made by cutting through the bars, which were still on the window 
sill, were greasy as though oil had been used during the operation 
of sawing the bars. 

Further enquiry elicited the facts that the prisoner had not been 
confined in the cells proper, but had been allowed to wander about 
the corridors as he pleased, and that a number of persons had been 
in the habit of visiting him while he was in custody, without ap- 
parently any special precautions being taken to prevent them from 
conveying to him implements suitable for breaking prison. 

As the prisoner had not been recaptured by the 28th of April the 
police ofiicer left Key West on that date, the cost of his abortive 
mission having exceeded $400. 

Under these circumstances I cannot refuse to comply with the 
request of the Governor of the Bahamas, and therefore have the 
honour to bring this matter to your attention in the hope that you 
may think the case to be one in which it might be fitting to address 
representations to the Government of Florida as to the desirability 
of enforcing a stricter system of prison discipline. 

In transmitting a copy of the note to the Attorney General, the 
Acting Secretary of State expressed the hope that — 

the Department of Justice will be able to take appropriate steps 
to fix the responsibility for what seems to have been a dereliction 
of duty on the part of an United States officer and that every 
possible and proper endeavor will be made by your Department to 
obtain the re-arrest of the fugitive. 

Ambassador Bryce to Secretary Knox, May 21, 1909, and Acting Secretary 
Wilson to Attorney General Wickersham, May 25, 1909, MS. Department of 
State, file 18073/5. 

Pursuant to a request made in August 1906 by the Governor of New 
York, the Ambassador to Mexico was instructed to make formal 
requisition on the Mexican Government for the extradition of Baoul 
Auerbach, charged in New York with grand larceny. More than a 
month later the Ambassador reported that Auerbach had escaped from 
jail at Zacatecas and that the authorities were making efforts to re- 
apprehend him. The note from the Foreign Office stated : 

The aforesaid Judge has been told that this Department pre- 
sumes tliat the Government of the State will have adopted all 
measures possible to cause the re-arrest of the fugitive, and that the 
information concerning the results is expected. 

The Ambassador addressed a note to the Minister of Foreign Af- 
fairs, stating: 

In view of the expressions of the Governor of Zacatecas in his 
letter to Your Excellency under date of August 27, 1906, copy 
of which you sent me in your note of August 30th, the escape 
of this criminal is much to be regretted. It is my sincere hope 
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that he may be recaptured and such as are responsible for his 
escape dealt with as the case merits, as is intimated will be done. 

With a despatch to the Department, the Ambassador enclosed a 
copy of a co m munication addressed to the Minister of Foreign Af- 
fairs by the district judge of Zacatecas in which it was stated : 

Complying with your request of October 15, last, under No. 
694, I have the honor to advise you that I have on this day 
received from the First Circuit Court, to which the case was 
referred to in appeal, the record of the process brought against 
Porfirio Mendoza and associates on a charge of favoring the 
escape of Raoul Auerbach, from which decisioti Mendoza had 
appealed, the higher court having in every respect sustained the 
sentence of the lower judge who acquitted Major Arnulfo Amado 
of the charge and assessed on Mendoza the penalty of seven 
months imprisonment, which he served already and was released 
on May 14, last. 

Governor Higgins to Secretary Root, Aug. 20, 1906, and Acting Secretary 
Bacon to Ambassador Thompson, no. 98, Aug. 23, 1906, MS. Department 
of State, file 482; Mr. Thompson to Mr. Bacon, no. 202, Sept. 10, 1006, 
Hid. 482/6-6; Mr. Thompson to Mr. Root, nos. 262 and 688, Oct. 17, 1906, 
and Sept. 2, 1907, Hid. /10-15, /26. 


LEGAL ASSISTANCE 

§337 

The usual practice is that, in the absence of a provision therefor by 
statute or by treaty, the government of an asylum state is under no 
obligation in extradition proceedings to provide legal assistance for 
the demanding state. The Assistant Attorney General of the United 
States, in informing the Secretarj' of State of the receipt of a letter 
from the United States attorney at Buffalo which reported the insti- 
tution of extradition proceedings by the Italian Consul against Paul 
Viola, said: 

The United States Attorney’s attention has been called to the 
opinion of the Attorney General, to the effect that United States 
Attorneys are not obligated by an act of Congress to appear 
on behalf of foreign governments claiming extradition (9 Opin. 
Atty. Genl., 497). 

The Assistant Attorney General (Luhring) to the Secretary of State 
(Kellogg), Aug. 1, 1928, MS. Department of State, file 211.65 Viola, Paul/1. 

An asylum state may, on the basis of reciprocity or as an act of 
comity, furnish legal assistance to the state demanding extradition. 
Such assistance was rendered in 1933 to the Government of Canada 
in compliance with a request made through the Canadian Minister 
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by the Attorney General of the Province of Alberta. In bringing the 
request to the attention of the Attorney General of the United 
States, the Under Secretary of State said : 

There is no piovisioii of treaty between the United States and 
Great Britain applicable to Canada for the rendering of assist- 
ance by the surrendering Government to the demanding Gov- 
ernment in extradition 'proceedings, but I am forwarding the 
request . . . for such action as you may deem it appropriate 
tp take thereon. In this relation I may say that I have requested 
the Canadian Minister to inform me whether in a reversed case 
the prosecuting authorities of the Province of Alberta would be 
disposed to render assistance to the United States. 

The Assistant Secretary of State in a subsequent letter informed 
the Attorney General that — 

in response to an inquiry made of the Canadian Minister, he 
has advised this Department in a note dated March 23, 1933, 
that the Attorney General of the Province of Alberta has stated 
that he would he prepared to extend like assistance to the Gov- 
ernment of the United States in a reversed case and that, in 
fact, he has already given such assistaiice to the American 
Consul at Edmonton in several extradition cases. 

The Canadian Minister (Herridge) to the Secretary of State (Hull), 
no. 31, Mar. 6, 1933, MS. Department of State, file 211.42 McLean, Ken- 
neth and William/1; the Under Secretary of State (Phillips) to the 
Attorney General (Cummings), Mar. 10, 1933, ibid. /2; the Assistant Secre- 
tary of State (Carr) to the Attorney General (Cummings), Apr. 1, 1933, 
ibid. /7, 

In as much as consular officers frequently are not attorneys and are, 
of course, not admitted to the practice of law in the particular juris- 
diction in which they function, it not infrequently happens that in 
contested extradition cases they find the assistance of an attorney 
advantageous, if not essential. If this assistance is not furnished pur- 
suant to statute or treaty, or as an act of comity or reciprocity, it may 
he obtained only by employment of a local private attorney. Ameri- 
can Foreign Service officers are not authorized, in the absence of 
specific instructions, to incur such expense. 

The Charge d’Affaires ad interim in Canada (Riggs) to the Secretary of 
State (Stimson), no. 1328. Mar. 17, 1930, MS. Department of State, file 
242.11 Macie, Louis /21. 

Several of the extradition treaties to which the United States is a 
party require the rendering of legal assistance by the asylum state. 
Pursuant to the provisions of article XIII of the extradition conven- 
tion concluded on June 16, 1904 between the United States and Spain, 
the “legal officers or fiscal ministry” of 'the country of asylum are 
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obligated to assist the officers of the demanding government in pro- 
ceedings in extradition; no claim for compensation for the services 
rendered may be made against the government demanding extradition 
unless the officer concerned receive? only specific fees for services per- 
formed, and not a salary, in which event the demanding government 
is required to pay the customary fee. 

35 Stat. 1947 ; 2 Treaties, etc. (Malloy, 1010) 1712, 1717. To the same 
. effect, see article XI of the treaty of July 12, 1930 between the United States 
and Germany, 47 Stat, 1S62, 1870; 4 Treaties, etc. (Trenwith, 1938 ) 4216, 
4220. See also articles VIII and XI of the convention of Feb. 22, 1899 be- 
tween the United States and Mexico, 31 Stat. 1818, 1823, 1825 ; 1 Treaties, 
etc. (Malloy, 1910) 1184, 1187, 1188. 

The assistant United States attorney for the Eastern District of 
Missouri sent to the Secretary of State authenticated copies of records 
of a Cuban court, together with copies of certain laws filed with his 
office in an extradition proceeding, and requested the Secretary to 
examine the enclosures and instruct him in the matter. The Depart- 
ment replied ; 

The Secretary of State would not be in a position to take any 
action regarding this matter unless, and until, he should have re- 
ceived from the Cuban Embassy a request for the extradition of 
this fugitive and have also received from the extradition magis- 
trate, before whom the fugitive was arraigned, the record of pro- 
ceedings had before such magistrate, as contemplated by the 
provisions of Section 5270 of the Kevised Statutes. 

It is presumed that you have received from a representative of 
the Eepublic of Cuba in this country a request that you assist his 
Government in the legal proceedings essential in this case, and, 
therefore, I advise you that while the extradition treaties in force 
between the United States and Cuba do not contemplate that such 
services shall be rendered by the legal officers of the surrendering 
government, the Department Avon Id have no objection to your 
giving such aid if you see fit to do so. 

C. J. Startler to Secretary Hull, Jan. 9, 1934, MS. Department of State, 
file 211.37 Benemelis, Manuel/1 : the Assistant to the Legal Adviser of the 
Department of State (Metzger) to the United States attorney at St. Louis, 
Jan. 17, 1934, Hid. /2. 
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It generally has been held, under section 6270 of the Revised Statutes 
of the United States, that the Secretary of State of the United States 
is the proper officer to pass upon the question of, and to issue warrants 
for, the surrender of fugitives from the justice of foreign countries. 
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The Secretary of State, in a note to the Ambassador of Great Britain 
in 1912 concerning the application of the Government of Canada for 
the extradition of Frank T. Root, stated that “after careful considera- 
tion of the transcript of the evidence and of the proceedings had 
before the extradition magistrate” it had been “decided that a case 
has not been made out justifying the issuance of a warrant of sur- 
render” and that the Department was “therefore, constrained to de- 
cline the request of your Government for the extradition of the 
accused”. 

Secretary Knox to Ambassador Bryce, Feb. 10, 1912, MS. Department of 
State, file 211.42R67/14. 

The United States commissioner for the Southern District of 
Florida enclosed with a letter to the Secretary of State a record of 
the proceedings had before him in the matter of the extradition to 
Cuba of Teobaldo Gou. The Counselor of the Department replied: 

It is noted that by your order of January 3, 1914, the prisoner 
was apparently delivered into the custody of the Consul of Cuba 
for safekeeping and return to that country in accordance, as 
stated in your said order, with the treaty of extradition between 
the United States and the Republic of Cuba. 

In this connection the Department desires to invite your atten- 
tion to the following language contained in the last sentence 
of Section 5270 of the Revised Statutes of the United States, 
which reads as follows : 

“If so held, such persons shall be returned and surrendered 
to the authorities in control of such foreim country or terri- 
tory on the order of the Secretary of State of the United States.” 

Your attention is further invited to the provisions of Section 
5272, Revised Statutes, with reference to the authority of the 
Secretary of State to order the delivery to a foreign government 
of a person committed for extradition. 

Your action in delivering the prisoner to the Cuban authori- 
•ties appears to have been entirely without warrant of law, 
whether or not the accused desired voluntarily to return to the 
jurisdiction of Cuba. If so requested by both the representative 
of the demanding government and the accused, you might well 
have suspended all proceedings in the case, leaving the accused 
free to return to Cuba if he so desired. Your only other alterna- 
tive under the law in the case of one waiving examination and 
expressing a desire to return for trial to the country where the 
crime is alleged to have been committed, is to hold the accused 
for surrender on the order of the Secretary of State and to trans- 
mit to tiiis Department your record of the proceedings, including 
an order of commitment. 

Commissioner Crane to Secretary Bryan, Jan. 12, 1914, and Counselor 
Moore to Mr. Crane, Jan. 23, 1914, MS. Department of State, file 211.37072. 

!):i7407 <> — .">1 — v(»L. IV 1;; 
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James Lenord Belcher, a fugitive from the justice of Canada, dur- 
ing the course of a hearing before the United States commissioner at 
Fargo, North Dakota, signed and submitted to the commissioner a 
document reading in part as follows : 

The above entitled matter having come on for hearing before 
the above named United States Commissioner, on the 15tn day of 
April, 1916, at 10 o’clock a.m., and evidence having been sub- 
mitted upon the part of the government of the Dominion of 
Canada, and I having submitted no evidence, and being desirous 
of now returning to the Province of Saskatchewan, Dominion of 
Canada, without further proceedings under extradition, 

I do now waive the issuance of a warrant by the Secretary of 
State of the United States for my surrender, and do hereby con- 
sent to return to the Province of Saskatchewan, Dominion of 
Canada, in the custody of William Kay, Constable Eoyal North- 
western Mounted Police, and do hereby waive all further formal- 
ities of extradition proceedings in connection with my return. 

The record of the proceedings had before the commissioner con- 
tains the following paragraph : 

And now, upon the filing of said waiver aforesaid, I do in 
open Court direct the United States Marshal to deliver said 
James Lenord Belcher to William Kay, Constable of the North- 
western Mounted Police, for return to the Dominion of Canada ; 
which said Marshal forthwith does, in open Court. 

The Acting Secretary of State informed the United States commis- 
sioner that — 

the Department is not aware of any authority of law under which 
you directed the United States Marshal to deliver the fugitive to 
the representative of the Canadian Government for return to 
Canada. Under Section 5270, Revised Statutes, it is provided 
that the surrender of fugitives from the justice of foreign gov- 
ernments shall be the prerogative of the Secretary of State alone. 

Commissioner Green to Secretary Lansing, July 15, 1016, .and Acting 
Secretary Polk to Mr. Green, July 22, 1916, MS. Department of State, file 
211.42B41. 

In the case of Laubenheimer et al. v. Factor the United States Cir- 
cuit Court of Appeals for the Seventh Circuit stated that “Under our 
law, extradition is not a judicial function ; it is reposed in the Depart- 
ment of State. 18 U.S.C. §651.” 

61 F. (2d) 826, 628 (1932). 

It is noted that you state that your ofiice is ready to surrender 
Benemelis to the Republic of Cuba. Of course, you have no 
authority to take any such action, and in this relation your 
attention is invited to* the provisions of Section 5272 of the Re- 
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vised Statutes, wherein authority is granted to the Secretary of 
State to deliver persons to a foreign government in extradition 
proceedings. 

The Assistant to the Legal Adviser of the Department of State (Metzger) 
to the United States attorney at St. Louis, Mo., Jan. 17, 1934, MS. Depart- 
ment of State, file 211.37 Benemelis, Mann6l/2. 

This [refu.sal of a writ of habeas corpus'\ does not mean of 
course, that the Secretary of State must surrender petitioner to 
the Canadian authorities. It means merely that the courts may 
not upon a writ of habeas corjjus review the evidence and dis- 
charge the prisoner where he is charged with an offense covered 
by the treaty, where the committing magistrate had jurisdiction 
to commit him, and where there was competent legal evidence 
before such magistrate which warranted him in finding that 
there was probable ground to believe the prisoner guilty. Not- 
withstanding the discharge of the w'rit, the Secretary of State 
may review the evidence before the magistrate and decide whether 
the case presented is one calling for the surrender of the accused 
to the authorities of a foreign country. Rev. St. §5272 (18 USCA. 
§653) ; 17 Ops. Attys. Gen. 184. 

Collier, United States Marshal v. Vaccaro, 51 F. (2d) 17, 20 (C.O.A. 4th, 
1931). 

“It does not appear tliat the Secretary of State has ever decided to over- 
rule an opinion of the Supreme Court of the United States in favor of 
the demanding government in an extradition proceeding. Whiie it is un- 
doubtedly true that the Secretary of State, acting for the President, could 
reach a conclusion contrary to that of the Supreme Court and act upon his 
own conclusion, it is admitted that he should refrain from so doing except 
for most urgent reasons.” Memorandum of the Assistant to the Legal 
Adviser of the Department of State (Baker), Jan. 4, 1934, MS. Department 
of State, tile 211.41 Factor, .J./132J(;. 

There is no executive discretion to surrender him to a foreign 
government, unless that discretion is granted by law. It neces- 
sarily follows that as the legal authority does not exist save as it 
is given by act of Congress or by tlie terms of a treaty, it is not 
enough that statute or treaty does not deny the power to surrender. 
It must be found that statute or treaty confers the power. 

Valentine, Police Commissioner of New York City, et al. v. United States 
eoa rel. B. Coles Neidecker, 299 U.S. 5, 0 (1936). 

In replying to a request made by the Attorney General of Indiana 
that extradition to Canada of Hugh Emmons be refused on the ground 
that it would be in the interest of the State of Indiana to have the 
accused present in that State to testify in a pending suit, the Assistant 
Secretary of State said : 

So far as concerns your objection to the fugitive’s extradition, 
based upon your desire to use him as a witness for the State in a 
suit you have filed, it may be said that the treaties between the 
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United States and Great Britain applicable to Canada do not 
recognize this ground as constituting an exception to the obliga- 
tion to surrender, and that it may perliaps be doubted whether the 
Canadian Govermnent would be inclined to look with favor upon 
a request that it defer its application for extradition until the 
testimony of the fugitive had been given in the suit mentioned. 
However, the Department cannot undertake to forecast the atti- 
tude which the Canadian Government might assume in this matter, 
nor can it give any assurance at this time that it would be disposed 
to present the matter to the Canadian Government wnth a view to 
such delay. 

The Assistant Sccretarj- of State (Castle) to the Attorney General of 
Indiana (Gilliom), Feb. 21, 1928, MS. Department of State, file 211.42 
Emmons, Hugli/4. 

Before surrendering Francis Aiken and Charles Aiken to the Gov- 
ernment of Canada on charges of murder, the Secretary of State in- 
quired of the Governor of New York whether, under the laws of that 
State, there was an age-limit below which persons might not be placed 
on trial on a charge of murder in the first degree. "Wlien it was ascer- 
tained that there was no such limit, the accused were surrendered to the 
Government of Canada. In transmitting the warrant of surrender to 
the Ambassador of Great Britain the Secretary of State said : 

The Department’s information indicates that the fugitives are 
respectively eighteen and sixteen years old and in view of this, 
and having in mind also the recent execution, despite repeateci 
representations by this Government, in the Province of Quebec, 
of Walter Muir, an American citizen, numerous reputable citizens 
residing in the section of the State of New York in which the 
Aiken brothers reside have addressed the Department in protest 
against the surrender of these boys for trial in Quebec and par- 
ticularly Charles Aiken, the younger of the brothers. 

The writers have informed the Department that there are ex- 
tenuating circumstances in this case, especially so far as Charles 
Aiken is concerned. However, the record of proceedings had be- 
fore the Hxtradition Commissioner does not contain any state- 
ments by the accused since they failed to testify. 

Under all the circumstances it is deemed appropriate to com- 
municate to your Embassy several copies of a letter addressed 
to the Department September l(h 1924, by Eeverend George A. 
Armstrong, Pastor of the First Presbyterian Church of Platts- 
burgh, New York, who stated that he has visited the accused 
during their incarceration in jail at Plattsburgh and has learned 
their version of the events leading up to the killing and is 
convinced that it is truthful. 

It will be observed that Mr. Armstrong sets forth that Charles 
Aiken states that just before the killing he left home with his 
brother to proceed to Glens Falls, New York, in search of work 
and that he had no intention of visiting Canada but was brought 
there by his brother and until his arrival in Canada had no 
knowledge that any offense, other than bootlegging, would be 
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committed, that he was not armed, was not immediately upon the 
ground when the shooting occurred, and took no part in it. 

With relation to the part taken by Francis Aiken in the killing 
of Benton, the former has stated to Mr. Armstrong that his pur- 
pose in proceeding to Canada was to recover a quantity of jewelry 
valued at $225, Avhich he had deposited with Benton as security 
for the sum of $36, and for the return of which Benton demanded 
$150. Francis Aiken has further advised Mr. Armstrong that 
the shooting of Benton was accidental and that the discharge of 
the gun was caused by Francis Aiken’s stumbling as he ran. 

I beg to request that you will cause to be conveyed to the 
Canadian Government and the appropriate authority of the 
Province of Quebec, the information contained in this note and 
in Mr. Armstrong’s letter. ' 

This Government will observe with interest the proceedings had 
in Canada in the prosecution of Francis and Chanes Aiken. 

Secretary Hashes to Ambassador Howard, Oct. 8, 1924, MS. Department 
of State, file 211.42Ai41/2. 

The Secretary of State having informed the Mexican Ambassa- 
dor that the extradition of Henry Phillips Ames, an American 
citizen, had been denied on the ground of his American citizenship, 
the Ambassador replied : 

... I have the honor to inform Your Excellency, in reply 
to the statement in your note of June 4 last, concerning the fact 
that the Mexican Government has, on several occasions, refused 
to surrender Mexican citizens whose extradition has been re- 
quested by Your Excellency’s Government, that the Mexican 
Government has given me instructions to declare to you that it 
does not have, nor has it had the deliberate intention of refusing 
the extradition of Mexicans to the United States, simply because 
of their nationality, but that when it has refused extradition, it 
has been because of special circumstances and by virtue of the 
privilege granted by Article 4, yet never claiming criminal im- 
punity since the Mexican authorities have begun the appropriate 
proceedings against them. In the special cases cited by Your 
Excellency, the circumstances were as follows. 


Jose Mendez was acquitted by popular jury in November, 1924, 
by unanimous vote, and his extradition was refused, as the 
Department of [Foreign?] Relations advised the Embassy of 
the United States in IWSxico, because in that period the Califor- 
nian authorities judged a number of Mexicans, among them 
Albino Mendez and Mariano Cazares, with unusual seventy and 
guided by deplorable racial prejudice, sentencing them to very 
harsh punishment, in spite of the deficiency of the proofs pre- 
sented against them, the Mexican Government thus being forced 
to refuse the extradition mentioned. 

Ambassador Leal to Secretary Kellogg, Dec. 3, 1928, MS. Department of 
State, file 211.12Am3/25. 
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Joao F. Normano, arrested in Massachusetts in 1933 with a view to 
his extradition to Germany, sought to obtain his release through 
hdbeas-corpus proceedings, urging in support of tlie petition reports 
respecting the treatment accorded Jews by the existing regime in 
Germany. The District Court of the United States for the District 
of Massachusetts, in an opinion dated May 31, 1934, stated : 

Whatever may be the situation in Germany, the Extradition 
Treaty between that government and the United States is still 
in full force, and it is the duty of the court to uphold and respect 
it just as it is bound to uphold and respect the laws and Consti- 
tution of the United States. 

In re Normano, 1 F. Supp. 329, 330 (1934). 

A fugitive who has been committed pursuant to extradition pro- 
ceedings to await the action of the Secretary of State may not be 
released to the authorities of any State for prosecution therein with- 
out the consent of the Secretary of State. The Department of State 
expressed the same idea in a letter to the district attorney at Los 
Angeles. It stated : 

The Department is of the opinion that in view of the fact that 
Garcia has been arrested in extradition proceedings at the request 
of the Mexican Government and has been committed to the cus- 
tody of the United States Marshal to await the action of the 
Secretary of State, it would not be practicable for you to obtain 
his release from the Marshal’s custody by Writ of Habeas Corpus 
Ad Prosequendum to which you refer and that the only method 
by which Garcia could be released from the custody of the Mar- 
shal to your jurisdiction would be by the order of the Secretary 
of State. 

The Solicitor for the Department of State (Hackworth) to the district 
attorney at Los Angeles (Fitts). June 25, 1930, MS. Department of State, 
file 211.12 Paciflco, Garcia/27. 

Subsequent to the date on which the Austro-Hungarian Ambassador 
requested the extradition of Moritz Ormai on charges of forgery and 
uttering of forged papers, it was ascertained that the accused was a 
deserter from the military forces of Austria-Hungary and that in the 
circumstances it would be necessary to try the accused before a mili- 
tary court. When this fact was brought to the attention of the 
Secretary of State by the Austro-Hungarian Ambassador, the Secre- 
tary replied that — 

the Department understands from your note that Ormai will not 
be prosecuted on the charge of desertion, but will be tried for the 
offense for which this Government granted his surrender, namely, 
forgery. It is assumed that, if the occasion should arise in the 
future, the Government of Aastria-Hungary will offer no objec- 
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tion to the trial before the military courts of the United States 
of a fugitive surrendered by that Government to the Government 
of the United States. 

Secretary Knox to Ambassador von Hengerviir, Apr. 17, 1911, MS. 
Department of State, file 211.630r5/5. 

In 1937 the American Minister to Panama transmitted to the 
Department of State a copy of a communication addressed by the 
Secretary of the Navy to the Commandant of the Fifteenth Naval 
District in connection with a request of the Eepublic of Panama for 
the extradition of Edward William Eaton and James Neil Russell, 
mess attendants of tlie United States Navy, who were charged in 
Panama with the commission of a crime. The Secretary of the Navy 
stated: 

It is the policy of the Navy Department not to approve requests 
for extradition of naval personnel for offenses committed in for- 
eign countries while such personnel are serving with the Navy, 
as, generally, ample jurisdiction is vested in courts-martial for 
the trial and punishment of such offenses, and it is the apparent 
intention of Congress in view of Articles 8 and 23 of the Articles 
for the Government of the Navy that courts-martial should be 
given jurisdiction in such cases. There is no law or treaty requir- 
ing extradition of personnel of the Naval service in such cases. 

The Office of the Legal Adviser stated : 

The situation . . . seems to be that there is no provision of a 
statute or of an agreement . . . for any exception from the 
provisions for surrender of members of the Army or Naval force 
of the United States in the Canal Zone, other than as they may be 
excepted through the exercise of the discretion vested in the 
Governor of the Panama Canal in Section 882, Title 6 of the 
[Canal Zone] Code, with regard to the surrender of citizens of 
the United States. 

As a practical matter this discretion in the case of applications 
for the surrender of members of the Army or Naval force would 
presumably be exercised by the Commanding General or the Com- 
manding Naval Officer, respectively. That is clearly indicate 
in the instant case of Eaton and Russell. Nevertheless the dis- 
cretion in cases of Army or Naval personnel would formally be 
exercised by the Governor, who would undoubtedly be governed 
by the decision of the officials just above mentioned. 

Minister Summerlin to Secretary Hull, Apr. 13, 1937, MS. Department 
of State, file 819.0144/94 ; memorandum of the Asalatant to the Legal Adviser 
of the Department of State (Baker), Apr. 28, 1937, tbid. /98. 
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Article III of the extradition convention of 1899 between the United 
States and Mexico (31 Stat. 1818, 1821 ; 1 Treaties, etc. [Malloy, 1910] 
1184, 1186) provides that extradition shall not take place when the 
legal proceedings or the enforcement of the penalty for the act com- 
mitted by the person demanded has become barred by limitation ac- 
cording to the laws of the country to which the requisition is addressed. 

Pursuant to a request made by Mexico for the extradition of Juan 
Sanchez Azcona on a charge of swindling, the accused was brought 
before the Chief Justice of the Supreme Court of the District of 
Columbia, which issued an order reading : 


This cause coming on for a final hearing upon the requisition 
of the United States of Mexico for the surrender of said Juan 
Sanchez Azcona, and upon the pleadings and the evidence adduced, 
and having been argued by counsel for the said United States of 
Mexico and for the said Juan Sanchez Azcona; and it appearing 
to the Court that the offense which the documents produced by the 
said United States of Mexico, in support of the requisition afore- 
said, purport to set forth, is barred % the Statute of Limitations 
applicable thereto ; 

It is, by the Courtj this 28th day of January, A.D. 1911, 

Ordered: That said requisition bej and the same is hereby, 
denied; and the complaint filed herein and all proceedings had 
thereon are hereby dismissed ; 

And it is further ordered that the said Juan Sanchez Azcona be, 
and he is hereby, discharged from further custody. 


The Mexican Ambassador (De la Barra) to the Secretary of S^te (Knox), 
Nov. 26, 1910, MS. Department of State, file 211.12Azl; order of Chief 
Justice Ciabaugh, Hid. 211.12Azl/9. 


When the extradition of Alfonso M, Davila, charged in Arizona 
with embezzlement, was sought, the request was refused by the 
Mexican Government, which stated: 


Consistent with articles 101 and 102 of the Penal Code now in 
force, the prescription of the punishment or the penal action is 
fulfilled by the simple lapse of time designated by the law. 

The same legal ordinance determines that the penal action shall 
lapse in a period of time equal to that of the term of imprison- 
ment which corresponds to the crime, and that this term of im- 
prisonment must be computed in accord with the arithmetical 
average. 

As the crime with which Alfonso M. Davila is accused carries a 
penalty of 3 days to 6 years imprisonment, article 382 of the Penal 
Code, the average of the penalty is 3 years and 2 days imprison- 
ment. 
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As the accused committed the last crime with which he is charged 
on April 7, 1926, the penal action in his case lapsed on April 9, 
1929. 

The Mexican Minister of Foreign Affairs (Gonzalez) to the American 
Ambassador to Mexico (Daniels), Nov. 13, 1934,' MS. Department of State, 
file 212.11 Dfivila, Alfonso M/TO. 

There are several limitations upon the right of extradition as 
defined by the treaty. The question as to the evidence being usable 
in both countries has been considered in an opinion already filed. 
The conclusion of the Court is moreover that the crime alleged 
is substantially one which is known in both countries. There 
remains however the question whether there is any bar under the 
statute of limitations. Article VII of the Treaty [of April 6, 
1904 between the United States and Cuba: 22 Stat. 2265, 2270; 
1 Treaties, etc. (Malloy, 1910) 366, 369] applies the limitation 
prevailing in the country where the extradition is sought. That 
lor the purpose of this case may be considered as governed by the 
Penal Code of Porto Rico. 

Opinion of the court In the matter of application of Rafael Martorell for 
writ of liateas corpus (D.C., P.R., 1920), MS. Department of State, file 
211C.37M36/1. 

I have the honor to enclose a warrant for the surrender of L, C. 
Fulmer, charged with the embezzlement of public moneys of 
the town of Red Deer in the Dominion of Canada, and examined 
and committed for surrender by Augustus Armstrong, Commis- 
sioner in Extradition for the Western District of Washington. 

The Commissioner has also committed the fugitive for siu:- 
render upon a charge of embezzling certain moneys from one 
Raymong Archambeault. Inasmuch, however, as no request for 
the extradition of Fulmer upon this charge was made by the 
Canadian Government or by its agent, and moreover, inasmuch as 
the request for his surrender upon this charge has not since been 
sanctioned or adopted by the Canadian authorities, the prisoner 
is not surrendered upon this charge but only upon the charge of 
embezzlement of the public funds of the town of Red Deer, 

The Acting Secretary of State (Adee) to the British Ambassador (Bryce), 
Aug. 19, 1909, MS. Department of State, file 20422/1-2. 

The Ambassador of Great Britain requested on May 7, 1907 the extradition 
to Canada of Charles F. Duffy on a charge of larceny. A few days later 
it was asked that if possible the request be amended and that the accused 
be extradited on a charge of larceny and theft. T.he Acting Secretary of 
State replied : 

“The Department, after a study of the matter, decided to issue the warrant 
for the crime of larceny simply, rather than for larceny and theft, as 
requested in the Embassy’s note of the 12th Instant. It is thought that 
the first offense, certainly for the purpose of an extradition treaty embraces 
the second; and moreover the latter is not included in terms In any of 
our treaties.” Ambassador Bryce to Secretary Root, no. 101, May 7, 1907, 
MS. Department of State, file 6365; the Second Secretary of the British 
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Embassy (Lindsay) to Mr. Boot, no. lU, May 12, 1907, ibid. 6365/1 ; Acting 
Secretary Bacon to Mr. Bryce, no. 61, May 16, 1007, Hid. /2. 

Robert S. Hudspeth, an attorney representing Frank Kulkielski, 
who became surety on a bail bond for the appearance of Alexander 
Penalty of Purzinski to answer an indictment brought against him in New 

baU bond Jersey, wrote to the Secretary of State explaining that the fugitive 

had been found in Russia and that it was his wish to have him 
returned in order that Kulkielski might recover the amount which he 
had paid upon the forfeited recognizance. The Assistant Secretary 
of State informed him that — 

the extraditable offences enumerated in the extradition treaty 
between the United States and Russia do not include the offence 
of forfeiting a bail bond. Extradition for .such an offence can- 
not, therefore, be requested of the Russian Government, and in- 
deed the Department requires, before it will request the extra- 
dition of a fugitive from any government, that assurance be 
given that the extradition of the fugitive is not sought in order 
to avoid the penalty of a bail bond. 

Robert S. Hudspeth to Secretary Root, Feb. 1, 1909, and Assistant 
Secretary Bacon to Mr. Hudspeth, Feb. 5, 1909, MS. Department of State, 
file 17769/-2. 

At the instance of the Governor of New York, the Ambassador at 
London was instructed to request the arrest and provisional detention 
of Conrad Harms, charged in New York with forgery. The Am- 
bassador transmitted to the Department of State the following letter 
from the Criminal Investigation Department, New Scotland Yard, 
London : 

With reference to the case of Comad Harms, for whose arrest 
a provisional warrant was issued at Bow Street Police Court, 
on the 3rd instant, for forgery committed within the jurisdiction 
Charges in of the Government of the United States of America, I have to 

asylum state acquaint you, for the information of His Excellency the Ameri- 

can Ambassador, that Harms is identical with Conrad Harms, 
alias Clifford, who was arrested in this country on the 26th 
ultimo, on a warrant granted to West London Police Court, on 
the 8th June last, for forgery and fraud, committed to the prej- 
udice of Messrs. J. S. Bache & Co., Bankers, New York. 

The prosecution is being conducted by Mr. R. D. Muir, bar- 
rister, instructed by Messrs. Cohen & Cohen, Solicitors to Messrs. 
J. S. Bache & Co. The evidence against Harms is almost com- 
pleted and in due course he will be committed to take his trial 
at the Central Criminal Court. 

Under the circumstances it is impossible to execute the pro- 
visional warrant which appears to have been issued in connection 
^ with the same offence for which Harms is in custody in this 

country. 
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The secretary to the Governor of New York (Fuller) to the Secretary of 
State (Knox), telegram of June 29, 1909, and the Assistant Secretary of 
State (Wilson) to the Ambassador at London (Reid), telegram of Juno 
30, 1909, MS. Department of State, file 20354; Mr. Reid to Mr. Knov, 
July 16, 1909, im. 20354/2-3. 

Before instituting proceedings for the extradition of Milo Bggers 
to Canada, the Ambassa^pr of Great Britain inquired whether, with 
reference to an indictment pending in California, the United States 
attorney at San Francisco would be prepared to waive his demand 
for the surrender of the accused by the Federal authorities at Tacoma, 
Washington, to enable the Canadian authorities to extradite him to 
Canada. The matter was referred to the Department of Justice, 
which stated that the United States attorney at San Francisco, Cali- 
fornia, was authorized to waive demand for the surrender of the 
accused with reference to an indictment pending against him in that 
district to enable the Canadian authorities to extradite him to Canada 
and that as far as his office was concerned the Canadian authorities 
could proceed with extradition proceedings. 

Ambassador Howard to Secretary Kellogg, Mar. 11, 1626, MS. Depart- 
ment of State, file 211.42Eg3/l; Assistant Attorney General Lubrlng to 
Mr. Kellogg, Mar. 23, 1926, ibid. /2. 

The Charge d’Affaires ad interim of Canada requested in 1931 the 
extradition of Mike Eadko, who was at that time serving a term 
of imprisonment in the Leavenworth penitentiary. In transmitting 
to the Charge d’ Affaires a warrant for the surrender of the accused, 
the Assistant Secretary of State said : 

As the Legation is advised, Budko [alias Eadko] is at present 
serving a term of imprisonment in the Leavenworth Penitentiary 
following his conviction of a crime in this country. Therefore, 
the warrant cannot be immediately executed by the surrender of 
the fugitive. However, the Department has informed the Attor- 
ney General of the facts of the case as appearing from the record 
of proceedings before Judge Hopkins; has advised him that it 
is satisfied that a prima facie case of guilt has been made out 
by your Government, and that, therefore, it is sending you a 
warrant for Budko’s surrender. Finally the Attorney General 
has been advised that it would be appreciated if he would give 
very prompt consideration to the question of the present com- 
mutation of Budko’s [sentence] and reach a conclusion favorable 
to such commutation so that Budko may be surrendered to your 
Government. 

The Charge d’AfCalres ad interim of Canada (Wrong) to the Secretary 
of State (Stimson), no. 7, Jan. 13, 1931, MS. Department of State, ffle 211.42 
Radko, Mike/8; Assistant Secretary Carr to Mr. Wrong, Feb. 4, 1931, 
ibid. /13. 
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John Howell had been convicted and was serving a sentence in the 
State penitentiary at Walla Walla, Washington, when his extradi- 
tion was requested by Canada. The attorney for the accused sought 
to avoid extradition on the ground that Howell’s parole, which had 
been granted by the State of Washington, was void, so that the sentence 
imposed was still in effect. The Secretary of State informed the 
attorney as follows : 

After careful consideration your brief in connection record of 
proceedings had before Judge Mills, Department has determined 
it is obligated by treaty provisions to surrender Howell, and has 
accordingly sent warrant to British Embassy. 

Secretary Hughes to Earl W. Benson, telegram of Feb. 24, 1925, MS. 
Department of State, file 211.42HS31/-. 

Charles E. Pierce, general counsel of the Cuban Chamber of Com- 
merce at Miami, transmitted on October 16, 1934 to the Secretary of 
State a copy of a memorandum prepared by William Hodge Morales 
for tl e Pan American Relations Bureau. The memorandum dealt 
with the question of the extradition of persons under suspended 
sentences growing out of criminal prosecutions. The Legal Adviser 
of the Department of State, in acknowledging the receipt of the letter 
and memorandum, said ; 

As is apparently recognized by Doctor Morales in the enclosure 
with your letter, the provisions of the extradition treaty between 
the United States and Cuba cover extradition based upon con- 
viction of an offense listed in the treaty. Similar provisions are 
contained in the other extradition treaties of the United States 
and the Department is not aware of any good ground for believing 
that extradition could not be brought about in such cases even 
though the conviction had resulted in a suspended sentence. This 
being so, it does not seem that any alteration in the provisions 
of the extradition treaties of the United States is called for with 
respect to the question of suspended sentences. 

Charles R. Pierce to Secretary Hull, Oct. 16, 1934, MS. Department of 
State, file 237.11/17 ; the Legal Adviser of the Department of State (Hack- 
worth) to Mr. Pierce, Oct. 22, 1934, ibid. /18. 

However, during 1937 the United States commissioner at Oklahoma 
City, after a hearing, ordered the discharge of William Frank Holli- 
ffeld, whose extradition from the United States had been requested 
by Mexico. The Charge d’Affaires of Mexico thereupon requested 
the Secretary of State to ascertain the grounds on which the com- 
missioner based his decision. The Secretary of State in replying said : 

The applicable provision in the Journal Entiy of Judgment 
in the hearing in this case before the United States Commissioner 
at Oklahoma City reads as follows : 
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“The defendant stands charged in the United Mexican States 
of the crimes of falsification of official seals, use of the falsified 
seals, use of false documents, and fraud . . . upon which charge 
the United Mexican States seeks his extradition ; 

“That it developed during the hearing of this matter [that] 
the defendant had received a sentence imposed by the Northern 
District of Texas, in a mail fraud case, of one (1) year and 
one (1) day and a suspended sentence of five (5) years, a certified 
copy of said judgment and sentence being hereto attached and 
made apart hereof; that it was and is the intention of said Court, 
in passing tlie sentence, that the defendant remain in the juris- 
diction of said Court during the duration of the suspended sen- 
tence, a letter from Honorable Clyde O. Eastus, United States 
Attorney, Northern District of Texas, being hereto attached and 
made a part hereof ; 

“That after a thorough study of the Treaty of the United 
States and the United Mexican States, and of the transcript 
of evidence forwarded through official channels, upon which the 
government of Mexico issued warrant for defendant Hollifield, 
and the Court being of the opinion that subject is not legally 
subject to extradition (See U. S. v. Greenhaus, 14 Fed. Sup. 368, 
3d par. syl.), 

“It is therefobe ordered, adjudged and decreed that by reason 
of law and by reason of the fact of not probable cause, the defend- 
ant, William Frank Hollifield, is her^y discharged. 

“It is further ordered that the defendant, William Frank 
Hollifield be and he is hereby ordered and directed to report 
immediately to the Probation Officer of the Northern District 
of Texas.” 

You will observe that the basis for the refusal to hold Holli- 
field pursuant to the request made by your Government was the 
fact that Hollifield has not yet completed the term of the ps- 
pended sentence of five years imposed upon him by the United 
States District Court for the Northern District of Texas and 
that there was not probable cause. As the suspended sentence 
imposed on May 6, 1936, was directed to run concurrently with 
the sentence of one year and one day imprisonment imposed at 
the same time, the period of the suspended sentence will not 
expire until May 1941. 

The Charge d’Affaires ad interim of Mexico (Quintanilla) to the Sec- 
retary of State (Hull), July 28, 1937, MS. Department of State, file 211.12 
Hollyfleld, William P./29 ; the Under Secretary of State (Welles) to Seuor 
Quintanilla, Aug. 11, 1937, ihid. /30. 

Article 4 of the Brazilian extradition law of June 28, 1911 pro- 
vided : 


If the penalty, which the person to be extradited will incur, 
be that of death or corporal punishirient, according to the laws 
of the demanding country, extradition will be granted only on 
condition that said penalty be commuted to one of imprisonment. 


Conditional 

surrender 
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The Ambassador to Brazil (Dudley) to the Secretary of State (Enox), 
Aug. 28, 1911, MS. Department of State, file 211.32/2. 

Immediately upon the signing on May 7, 1908, by plenipotentiaries 
of the United States and Portugal, of an extradition treaty, notes were 
exchanged to give effect to the understanding by Portugal, a country 
which did not impose the death penalty, “that the Government of the 
United States assures that the death penalty will not be enforced 
against criminals delivered by Portugal to the United States for any 
of the crimes enumerated in the said treaty, and that such assurance is, 
in effect, to form part of the treaty and will be so mentioned in the 
ratifications of the treaty”. 

In his note, the Secretary of State added : 

In order to make this assurance in the most effective manner 
possible, it is agreed by the United States that no person charged 
with crime shall be extraditable from Portugal upon whom the 
death penalty can be inflicted for the offense charged by the laws 
of the jurisdiction in which the charge is pending. 

The Senate of the United States in its resolution giving advice and 
consent to ratiflcation specifically mentioned the foregoing under- 
standing, 

2 Treaties, etc. (MaUoy, 1910) 1469, 1475-1476 ; 35 Stat. 2071, 2080-2081. 

An exchange of similar notes was effected by the United States and Costa 
Eica when the treaty of extradition was concluded on Nov. 10, 1922. 4 
Treaties, etc. (Trenwith, 1938) 4025, 4030-4031; 43 Stat. 1621, 1630. 

In a note addressed by the American Minister at Bucharest to the 
Minister for Foreign Affairs of Rumania at the time of signing the 
extradition treaty on July 23, 1924, which note was made a part of the 
treaty, it was said that — 

the undersigned Minister Plenipotentiary and Envoy Extraordi- 
nary of the United States of America at Bucharest . , . has 
the honor to confirm by this note . . . the assurance that the 
death penalty will not be enforced against criminals delivered by 
Rumania to the United States of America for any of the crimes 
enumerated in the said Treaty, and that such assurance is, in 
effect, to form part of the Treaty and shall be mentioned in the 
ratifications of the Treaty. 

In order to make this assurance in the most effective manner 
possible, it is agreed by the Government of the United States that 
no person charged with crime shall be extraditable from Rumania 
to the United States, upon whom the death penalty can be in- 
flicted for the offense charged by the laws of the country where 
the trial is pending. 
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The Senate of the United States, aware that Bumania did not 
impose the death penalty, advised and consented to the ratification of 
the treaty on the foregoing understanding. 

4 Treaties, etc. (Trenwith, 1938) 4602. 4606; 44 Stat. 2020, 2028. 

Article IV of the extradition treaty of January 19, 1922 between 
the United States and Venezuela, while reserving to the contracting 
parties the right to decline to grant extradition for crimes punishable 
by death and life imprisonment, is actually a recognition of a con- 
stitutional limitation on the right to surrender in such cases by 
Venezuela. The article reads : 

In view of the abolition of capitol punishment and of imprison- 
ment for life by Constitutional provision in Venezuela, the Con- 
tracting Parties reserve the right to decline to grant extradition 
for crimes punishable by death and life imprisonment. Never- 
theless, the Executive Authority of each of the Contracting 
Parties shall have the power to grant extradition for such crimes 
upon the receipt of satisfactory assurances that in case of con- 
viction the death penalty or imprisonment for life will not be 
inflicted. 

3 Treaties, etc. (Eedmond, 1923) 2870, 2872 ; 43 Stat. 1698, 1702. 

The attorneys representing Isidro Herrera, alias Sydney Smith, 
whose extradition to Mexico on the charges of murder and rape was 
requested by the Mexican Government, telegraphed on June 29, 1927 
to the Secretary of State stating that they had an aflidavit to the 
effect that if the accused were returned to Mexico he would be burned. 
The attorneys requested that execution of the warrant of surrender 
be stayed 10 days to enable them to file a petition for a rehearing. 
The Acting Secretary of State replied : 

Evidence referred your telegram June 29 can presumably be 
introduced on trial of Smith if surrendered and Department of 
State does not consider that it would be warranted in taking action 
you request but has telegraphed American Embassy, Mexico Oily, 
to ask Mexican Government to take prompt precautions to pre- 
vent summary measures against Smith and to assure that he will 
be given fair trial. 

The accused was extradited on July 2, 1927 and was found dead on 
July 6, 1927 in the jail at Nogales, Mexico. The Mexican Foreign 
Office informed the American Embassy that the accused died of 
disease. 

Elliott, Fickett, and Misbangh to Secretaiy Kellogg, telegram of June 29, 
1927, and the Acting Secretary of State (Olds) to Messrs. Pickett and 
Misbaugh, telegram of July 2, 1927, MS. Department of State, file 
211.12H431/7. 


Summary 

measures 
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Although Roberto L. Ratto, charged with embezzlement, protested 
against his extradition from the United States to Mexico, asserting 
that, in view of his religious belief, it would not be possible for him to 
obtain a fair trial there and that his extradition was desired in order 
that he might be prosecuted for having permitted religious services 
to be conducted in his home, the Secretary of State issued a warrant 
of surrender to the Mexican authorities and in informing the attorney 
for the accused of this action invited attention to the provision of 
article XII of the convention of 1899 precluding the trial of an accused 
person for any offense other than that for which extradition was 
granted. It was added that violation of the religious laws was not 
made extraditable under the convention. 

The Solicitor for the Department of State (Hackworth) to Homer A. 
Stehhins, Sept. 19, 1928, MS. Department of State, file 211.12 Ratto, R. Ij./39. 

The attorneys for Isaak Lewin, otherwise known as Joao Frederico 
Normano, in urging in 1933 against his extradition from the United 
States to Germany, raised the point that, being a Jew, he would not 
receive a fair trial from the authorities then functioning in Germany. 
Joseph R. Baker of the Legal Adviser’s Office of the Department of 
State, in commenting thereon, said : 

... it may be stated that determination of this matter in- 
volves a question of policy which is not within the legal domain. 
However, it may be suggested in this relation that the provisions 
of the Extradition Treatv between the United States and Ger- 
many do not appear to afford any basis for refusing extradition 
on this ground. Possibly if it shall be decided that Lewin should 
be surrendered it would be appropriate to suggest in the note with 
which the warrant of surrender is transmitted to the German 
Embassy that objection has been raised to the surrender of Lewin 
on the ground that under existing conditions in Germany he could 
not hope to receive a fair trial and that the Department desires 
to have the German Government informed of this objection while 
not assuming that it is well grounded. 

Memorandum of Apr. 4, 19.33, MS. Department of State, file 211.62 Lewin, 
Isaak/22^. Tbe sense of the foregoing was embodied in the note to the 
Embassy. Hid. /23. 

Stewart Donnelly was extradited from France to the United States. 
He later was discharged on his own recognizance on the recommenda- 
tion of the district attorney of New York County at whose instance 
the extradition proceedings had been initiated. Within 30 days there- 
after Donnelly was provisionally arrested and detained with a view 
to his extradition to Canada. The accused sought release on a writ 
of habeas corpus, contending that he had not been allowed 30 days to 
depart after his release, as provided in the treaty. The United States 
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Circuit Court of Appeals for the Second Circuit, in granting the writ, 
stated: 

The United States could not have obtained the relator from 
France for tlie purpose of extraditing him to Canada. This was 
not the purpose for which the French government granted extra- 
dition or favored tins country. If the United States had asked 
France to deliver up appellant for such purpose as it is now 
intended to exercise in granting Canada’s request for extradi- 
tion, France might rightly have refused. The treaty does not 
expressly forbid extradition to a third country, nor does it con- 
sent. In the absence of consent, the right to deny asylum to the 
criminal is that of France. Tliere is an unrestricted right of 
refusal to consent to extradition from France to Canada in the 
former government. . . . 

The appellant had a place of asylum in France and could be 
deprived of this only bj' the action of the French government. 
France, under international law, has a right to give nim asylum 
or take it from him. Asjlum necessarily means absolute im- 
munity from the jurisdiction of another state, subject only to the 
will of the state of asylum, and it must be borne in mind that 
the right of the state of asylum is sovereign and unlimited, ex- 
cepting in so far as the state freely imposes limits on itself. We 
are not advised officially whether or not France would deliver the 
appellant to Canada at the latter’s request. Questions of treaty 
between Great Britain and France are involved. . . . France, 
as his state of asylum has a sovereign right to safeguard and 
protect its sovereignty, even though that may be construed as an 
injustice to the world ; it has a right to decide for itself whether 
it will deliver the appellant, who sought its sheltering asylum, 
to a demanding state. The only impingement upon this asylum 
has been the extradition for trial of tlie indictment found against 
the appellant in New York. ... 

If a prisoner may not be subject to arrest on civil process after 
extradition from a foreign countrj' (In re Reinitz, supra), bjy 
the same reasoning he cannot be arrested and held for extradi- 
tion (not a criminal offense) to a third country. 

It should be borne in mind that, while the formalities attend- 
ing an extradition are purely administrative functions which the 
accused and the state of asylum can properly waive, the dipZo- 
malic guaranties — in the instant case, the 30-day period of 
immunity — which are accorded for the benefit of the accused, 
cannot be violated by the demanding state, without^ the consent 
of the surrendering state. Puente, Note on International Extra- 
dition, 26 111. Law Review (1931-1932) 210, 215. 

Under the terms granting e.xtradition, the prisoner has one 
month after he has been at liberty to leave the country and re- 
turn to France. If at the end of that tune he has not done so, 
the United States is free to consider the request of Canada for 
his extradition to that country. 

United State* ex rel. DonneUy v. Mulligan, TJ.8. Marshal, 74 F. (2d) 
220, 222-223 (1934). 

« 374()7 0 — 51 — vi)I.. IV 14 
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The Department has been informed by the French Government 
that, owing to the prevailing conditions of war, it is unable to 
carry out its treaty obligations with respect to the extradition of 
fugitives from the justice of the United States. Therefore, there 
can be no present question of the extradition of Coleas from 
France. 

The Acting Solicitor for the Department of Sftate (Nielsen) to the Tenne.v 
Candy Company, Mar. 23, 1915, MS. Department of State, file 2C)0.11C67. 

An order of discharge issued by a court of the United States follow- 
ing a hearing on a petition for release on the ground that the accused 
had not been removed from the United States within two calendar 
months after his commitment by an extradition magistrate, renders 
inoperative a warrant of surrender issued by the Secretary of State 
subsequent to the commitment. 

The Assistant Secretary of State (Carr) to the Italian Ambassador (Mar- 
tino), Oct. 8, 1926, MS. Department of State, file 211.65C49/-. 

It is the policy of the Department not to refuse a warrant of 
surrender because mere technical irregularities are alleged in the 
proceedings had before the committing magistrate wnere such 
irregularities may be considered and corrected upon writs of 
habeas corpus and certiorari ; and it would appear that the tech- 
nical defects which you allege in the present proceedings are such 
as may be considered and passed upon by the courts under these 
writs. 

The Acting Secretary of State (Wilson) to T. S. Burnett, Apr. 29, 1909, 
MS. Department of State, file 18202/10-11. 


ARTICLES IN THE POSSESSION OF THE ACCUSED 

§340 

It is the practice of the United States to include in its treaties of 
extradition provisions concerning the seizure of articles in the posses- 
sion of the accused at the time of his arrest in the asylum state. The 
provisions are not identicaL Article X of the treaty of extradition 
concluded on May 6, 1931 between the United States and Greece is 
typical of the provision most commonly used. It reads : 

Everything found in the possession of the fugitive criminal at 
the time of his arrest, whether being the proceeds of the crime 
or offense, or which may be material as evidence in making proof 
of the crime, shall so far as practicable, according to the laws 
of either of the High Contracting Parties, be delivered up with 
his person at the time of surrender. Nevertheless, the rights of a 
third party with regard to the articles referred to, shall be duly 
respected. 
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47 Stat 2185. 2192; 4 Treaties, etc. (Trenwith. 19381 4290, 4293. For 
other types of provisions, see artiele IX of the treaty of 1980 heiTveen the 
United States and Germany, 47 St-it. 1862. 1S8S and 4 Treaties, etc. (Tren- 
with, 19^) 4216, 4219; and article XII of the treaty of 1931 between the 
United States and Great Britain, 47 Stat. 2122, 2125 and 4 Treaties, etc. 
(Trenwith. 1938) 4274. 4277. 

In an instmction dated Jan. 28. 1927 to the American Ambassador at 
Berlin, it was pointed out lliat the provision of article 10 of the draft 
treaty of extradition then iindor negotiation, now contained in article IX 
of the treaty of 1930. cited supra, related to things "found In the possession 
of fugitives” and that it would not appear to comprehend things such aa 
the proceeds of the crime not in his iitissession, as for example money de- 
posited in a bank. It was stated that the question of the surrender of sudi 
other things would be a matter for judicial detenninatiou in a prix'eeding 
apart from that of extradition. The Under Secretary of State iGrewl to 
the Ambassador to Germany (Schurman). Jan. 28, 1927, MS. Department of 
State, file 21L62/46. 

The British Ambassador made application imder article IV of 
the convention of 1889 between the United States and Great Britain 
for the surrender of all articles found in the possession of Jack 
Cummings at the time of his arrest in San Francisco witli a view 
to his extradition to Canada. The Acting Secretary of State in- 
formed the United States marshal ; 

In view of provisions of Article 4, Extradition Treaty of 
1889, between IJnited States and Great Britain, it is desirable 
to comply with request of British Government, and it is sug- 
gested that, provided no third party has taken legal steps to 
assert a right to this property, you present matter to E^adi- 
tion Commissioner, Francis Krull, with a view to obtaining an 
order of said Commissioner to deliver said property to agent 
of Canadian Government, when fugitive is delivered to him to 
be taken from country, upon condition, if Commissioner ap- 
proves, that agent shall sign a. receipt setting forth that if, by 
judicial decision in United States, right of third party to pos- 
session of this property, or any part thereof, is sustained, the 
property, or such part thereof as is covered by decision, shall 
be returned. 

Ambassador Barclay to Acting Secretary Polk, May 21, 1919, and Mr. Polk 
to the United States marshal (Holohan), telegram of May 26, 1919, MS. 
Department of State, file 211.42C91/3. 

The Minister of Switzerland, in requesting the extradition of a 
fugitive, also requested that the latter’s property be seized. The 
Secretary of State informed the Minister that — 

If the Consul has not already done so, he should torther request 
of the magistrate, in accordance mth the nrovisions of Article 
12 of the extradition treaty between the two countries, the de- 
livery of all articles seized which were in the possession of 
the accused at the time of his arrest. As to the property not 
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in the possession of the accused, or which may be in the name of 
other persons or that of corporations, it will doubtless be neces- 
sary for the parties in interest to take appropriate proceedings 
in the courts for its recovery. It does not appear that this is a 
matter in which the United States District Attorney can prop- 
erly take any action. 

Minister Ritter to Secretary Knox, Feb. 24. 1913, and Mr. Knox to 
Mr. Ritter, Feb. 26, 1913, MS. Department of State, file 211.54B32. 

In connection with the extradition to Cuba of Ramon Llano, charged 
as an accessory to an embezzlement, the Minister of Cuba complained 
that the United States marshal at St. Louis, in delivering the proceeds 
of the crime to the Cuban Consul, retained the sum of $700, claiming 
that thi.s sum was subject to an action for fees by the attorney repre- 
senting the accused. The Counselor of the Department of State, in 
bringing the matter to the attention of the Attorney General, explained : 

It appears from the transcript of the proceedings had before the 
United States Commissioner that counsel for the accused presented 
certain assignments and orders signed by Llano in favor of said 
counsel for various sums amounting to over $1,100.00, for fees, 
costs, and expenses in connection with the defense of Llano, and 
asked the Commissioner to direct that these amounts be paid out 
of the fund of over $2,000.00 which was taken from the prisoner 
when arrested and which was held by the United States Marshal, 
but the Commissioner refused such request. Counsel for the 
accused also represented to this Department that this sum of about 
$2,000.00, taken from the accused upon his arrest, belonged to him, 
and should not be delivered up with the prisoner. The Depart- 
ment in informing counsel for the defendant that it had been 
decided to issue a warrant for the surrender of Llano said : 

“In respect of the claim made that a portion of the money taken 
from the accused upon liis arrest, which the extradition magistrate 
ordered held to be delivered up upon the surrender of the accused, 
belongs to him, it may be observed that this is a matter for deter- 
mination by the courte in a civil action.” 

The matter is submitted to you for such action as may be 
appropriate. 

Minister Desvernine to Secretary Bryan, June 24, 1913, and the Counselor 
of the Department, J. B. Moore, to the Attorney General (McReynolds), 
June 27, 1913, MS. Department of State, file 211.3TL77/12. 

An attorney representing William and Maud Rodgers, whose ex- 
tradition from the United States was requested by the Government 
of Great Britain, informed the Secretary of State that, subsequent 
to their arrest on charges of violating the laws of California but prior 
to their arrest with a view to their extradition, the accused had as- 
signed to him $400, which was taken from them by the local police. 
The United States commissioner had committed them for the action 
of the Secretary of State and had ordered that the $400 be returned 
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to the demanding Government as proceeds of the crime. The attor- 
ney contended that under the treaty between the United States and 
Great Britain the order of the Secretary of State for the extradition 
of the accused and not the order of the United States commissioner 
was conclusive as to the return of the articles in the possession of the 
accused when apprehended and that unless the order of the Secretary 
of State specifically provided for the return of the money it would 
be the duty of the United States marshal to deliver the money to the 
assignee. The Acting Secretary of State replied ; 

It is not the practice of the Department, in issuing warrants 
of surrender for fugitives whose extradition has been determined 
upon, to make mention therein of the articles or proceeds of the 
crime which may have been the subject of an order by the Commis- 
sioner under Article IV of the extradition treaty of 1889 with 
Great Britain. The right of third parties thereto seems to be 
purely a judicial question, and the disposition of the $400 which 
was found upon the persons of the accused and to which you make 
claim is a matter for the determination of the courts in litigation 
had for such purpose. 

Carroll Cook to Secretary Knox, Aug. 9, 1911, MS. Department of State, 
file 211.41 K03/4; Carroll Cook and ■William Hoff Cook to Mr. Knox, Ang. 
24, 1911, and Acting Secretary Wilson to Carroll Cook and William Hoff 
Cook, Sept. 6, 1911, Hid. /lO. 

After the Acting Secretary of State had requested the Italian au- 
thorities to release L. A. Sabatina, whose extradition to the United 
States had been requested, the American Ambassador at Borne tele- 
graphed to the Secretary of State : 

Foreign Office inquires whether property and effects seized from 
Sabatina should be returned to him. He telegraphs that he is 
urgently in need of his personal effects. 

Tlie Department of State replied : 

So far as this Government is concerned Sabatina stands in 
same position as if he had never been arrested, and there is no 
reason for not restoring his effects. 

Ambassador Griscom to Secretary Root, telegram of Aug. 13, 1907, and 
Acting Secretary Adee to Mr. Griscom, telegram of Aug. 16, 1907, MS. 
Department of State, file 7511/11. 


REMOVAL OF ACCUSED FROM THE COUNTRY 

§341 

Section 5273 of the Revised Statutes of the United States, 18 U.S.C. 
§654, provides that if a person who has been committed for extradition 
is not “delivered up and conveyed out of the United States within two 
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calendar months ... it shall be lawful for any judge . . . upon 
application made to him ... to order the person so committed to be 
discharged . . . unless sufficient cause is shown . . . why such dis- 
charge ought not to be ordered”. 

The Justice of the Supreme Court of New York at Plattsburg issued 
an order on June 8, 1921 directing the Secretary of State to show cause 
why Joseph Laventure should not be released on account of the failure 
of the Canadian authorities to remove him from the jurisdiction of 
the United States within the prescribed time-limit. The Acting 
Secretary of State, in replying on June 14, stated ; 

The record of proceedings before the said Commissioner shows 
that in fact on March 31, 1921, he committed Laventure to jail 
to await the order of the Secretary of State of the United States 
in the premises. However, this record was not received by the 
Department of State until April 27, 1921, and it appears from a 
letter addressed to tjie Department by ... John E. Judge on 
April 23, 1921, that following such order of the Commissioner, 
Mr. Judge, as attorney for Laventure, procured a writ of habeas 
corpus from the Honorable Frank Cooper, United States District 
Judge, on the return of which argument was had, and on April 18 
the writ was dismissed and the prisoner committed to the custody 
of the United States Marshal. 

In view of the foregoing, it would seem probable that before 
the record was transmitted to the Department it was brought 
before Judge Cooper for use in the habeas corpus proceedings. 
It would, therefore, seem to me that in determining whether 
there is cause why the discharge of the accused should not be 
ordered, the time which was consumed by such proceedings should 
be taken into consideration in determining his rights under 
the . . . provisions of Section 5273 of the Revised Statutes of 
the United States. 

In view of the time consumed in the habeas corpus proceed- 
ings instituted by the accused, it would appear that Laventure 
would not be entitled to be discharged from custody under the 
proceedings which have been initiated before you. 

I am not entirely clear as to the nature of the proceedings con- 
templated by the above-mentioned order to show cause received 
through the mails, but I hope that this communication may facili- 
tate a proper disposition of the case. 

Acting Secretary Hetcher to Justice Whitmyer, June 14, 1921, MS 
Department of State, file 211 42L39/7. 

Joao F. Normano was arrested in January 1933 on complaint made 
by the German Consul General at Boston, with a view to his extra- 
dition. After a hearing before the United States commissioner at 
Boston, he was committed on March 4 to await action by the Depart- 
ment of State. On March 28 attorneys for Normano filed briefs in 
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opposition to surrender. In view of the treatment then being accorded 
Jews under the regime in Germany, the Department of State on May 
3 asked the German Ambassador whether his Government would 
withdraw its request for the extradition of Normano. The Ambas- 
sador replied on May 27 that his Government was not willing to 
withdraw the request, and on May 29 a warrant of surrender, dated 
May 1, 1933, was sent to the Ambassador. Normano, still being in 
jail, filed on July 3, 1933 an application, under section 654 of title 
18 of the United States Code, for discharge from custody on the 
ground that he had not been “delivered up and conveyed out of the 
United States within two calendar months” after his commitment. 
The court, in discharging him from custody, said : 

While the language of the statute is that it shall be “lawful 
for any judge of the United States” to discharge out of custody 
the person demanded, I construe these words as tantamount to 
a mandate requiring the discharge unless sufficient cause to the 
contrary is shown. Normano had a right to expect of the court 
that it would do whatever Congress has declared lawful for it to 
do. Such a construction of the language employed I think is 
supported by the authorities. . . . 

It is not incumbent upon the petitioner to provide a sufficient 
cause for extending the benefits of the statute. The person accused 
is entitled to the l^nefit of every statutory provision. . . . 

On the contrary, the burden is upon those who resist the petition 
to present evidence which would justify the court in withholding 
the discharge after the expiration of the time limited. 

In the case at bar, I am unable to discern any pounds which 
would constitute sufficient cause for retaining custody of Normano 
in these extradition proceedings. If the delay in delivering the 
warrant to the German Ambassador was caused by Normano, I 
should have no hesitation in regarding that as a sufficient cause 
for refusing the discharge, but from the undisputed facts in the 
case Normano cannot be charged with the delay subsequent to 
March 28, 1933. The delay from that time until May 3, when the 
State Department took the matter up with the German Ambas- 
sador, is not explained ; nor is the delay from May 3 to May 27, 
when the Ambassador gave his reply to the request of Mr. Phillips. 
I do not conceive it my province to search out the cause for this 
delay. My responsibility ends when I find, as I do, that the delay 
is not attributable to any efforts on the part of Normano to post- 
pone the time when he should actually be delivered to an author- 
ized representative of the German government. 

In re Normano, 7 F. Supp. 329, 331 (D.C., D. Mass., 1934). See also In re 
Factor’! Extradition, 75 F. (2d) 10 (O.C.A. 7th, 1934). 

Section 5272 of the Revised Statutes of the United States, 18 U.S.C. 
§653, provides : 

It shall be lawful for the Secretary of State, under his hand and 
seal of office, to order the person so committed to be delivered to 


To whom 
delivered 
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such person as shall be authorized, in the name and on behalf of 
such foreign government, to be tried for the crime of which such 
person shall be so accused, and such person shall be delivered up 
accordingly. . . . 

In reply to representations opposing the surrender of an accused 
person for trial in Mexico City rather than in the State of Sonora, 
the Department of State said : 

According to the view of the Dejiartment the Mexican Gov- 
ernment has in this case duly established the commission of an 
offense covered by the Extradition Treaty between the two gov- 
ernments. Accordingly, the Government of the United States 
is obligated by treaty provisions to surrender the accused, and in 
fulfillment of that obligation, a warrant of surrender has been 
forwarded to the Mexican Embassy. That warrant does not pro- 
vide for the return of the fugitive to the State of Soriora, but to 
Mexico. 

The Second Assisfant Secretary of State (Adee) to Charles Warren, 
Apr. 24, 1920, MS. Department of State, file 211.126163/18. 

Agent ol Your [the agent’s] authorization need not be forwarded to De- 

foieign partment but presumably should be presented to United States 

government Marshal having custody of prisoner. 

The Secretary of State (Hughes) to the Canadian agent (Irvine), tele- 
gram of Jan. 10, 1923, MS. Department of State, file 211 42St41/2. 

Senator Guggenheim wrote to the Secretary of State on May 20, 
1908 stating that the United States marshal at Denver had in his keep- 
ing a prisoner arrested for a murder committed in Austria-Hungary. 
The marshal desired to accompany the prisoner back to that country. 
Senator Guggenheim asked whether this could be arranged. The 
Secretary of State informed him that — 

the Department on the 19th instant transmitted to the Austro- 
Hungarian Embassy its warrant for the surrender of Stephen 
Nemes Toth to the proper authorities of the Austro-Hungarian 
Government, who is to be returned to Hungary to stand trial for 
a murder alleged to have been committed by him in that country. 
The fugitive had been committed for surrender by a United States 
Commissioner at Denver. If this is the case to which your letter 
relates, it would appear that the Department’s connection with 
the case has been terminated, since both by law and by treaty all 
further proceedings with re&j)ect to the return of the fugitive are 
under the direction of the Austro-Hungarian Government. 

The Department can find no record of the case to which you 
refer, in which the United States Marshal at San Francisco 
accompanied a fugitive to Austria at the expense of the Austro- 
Hungarian Government. However, since in such a case the 
Marshal would have been acting as an agent of the Austro- 
Hungarian Government and not as an officer of the United States, 
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the correspondence might have been conducted directly between 
the Embassy and the individual in question, and not through the 
medium of this Department. 

Senator Guggenheim to Secretary Root, May 20, 1908, and Mr. Root to 
Mr. Guggenheim, May 26, 1908, MS. Department of State, file 13737. 


The Department observes that a duplicate commission executed 
under the seal of the State of Oklahoma, appointing the agent 
to receive the fugitive, aj)pears among the papers. It should be 
stated that in cases of international extradition, the warrant 
authorizing the agent to receive the fugitive is signed by the 
President of the United States under the great seal of the United 
States. In such cases, it is only necessary for the Governor to 
desimate the person whom he desires to be named as agent, and 
the Department ill make the appointment in accordance with 
the Governor’s .suggestion. The Department would be pleased, 
however, where more than one person is designated, that the 
designation be made to include [all], rather than in the alternative 
form used in the Governor’s application. 

The Acting Secretary of State (Bacon) to the county attorney of Pitta- 
burg County, Oklahoma (Dean), Apr. 18, 1008, MS. Department of State, 
file 12966/-2. 

The agent designated by the Mexican Government to receive the 
surrender of an accused person, being unable to remain in the United 
States until the surrender could be effected, designated another person 
to act as agent on behalf of the Mexican Government, The Depart- 
ment of State took the position that no such right of substitution 
existed, stating: 

In reply I beg to advise you that inasmuch as the warrant of 
the Secretary of State directed the Marshal to surrender Garcia 
to such person or persons as might be duly auihot'ized by the 
Government of Mexico to receive the prisoner, and it appears 
that Bravo is not in possession of any such authority from the 
Government of Mexico, I am of the opinion that the Marshal 
would not be warranted in surrendering Garcia to Bravo, under 
the attempted delegation of authority from Zambrano to Bravo, 
or by virtue of the latter’s appointment as Consul General of 
Mexico to San Francisco. 

I am further of the opinion that the Marshal would be war- 
ranted in surrendering the prisoner, under the warrant above 
mentioned, to any person or persons who may be designated to 
receive the prisoner by the person exercising de facto authority 
under the title of Provisional President of Mexico. 

The Government of the United States has not recognized the 
present Provisional Government of Mexico, but it seems to me 
that this lack of formal recognition need not prevent the Marshal, 
under the circumstances, from honoring the designation of an 
agent in this case, Iby the person exercising de facto authority in 
Mexico. 
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Agent 
of n.s. 


The Acting Secretary of State (Adee) to the Attorney General (Palmer), 
July 3, 1920, MS. Department of State, file 211.12G163/19 

With respect to agents appointed on behalf of the United States to 
receive the delivery by a foreign government of persons accused of 
crime, section 5276 of the Revised Statutes of the United States, 18 
U.S.C. §660, provides : 

Any person duly appointed as agent to receive, in behalf of 
the United States, the delivery, by a foreign government, of 
any person accused of crime committed within the jurisdiction 
of the United States, and to convey him to the place of his trial, 
shall have all the powers of a marshal of the United States, in 
the several districts through which it may be necessary for him to 
pass with such prisoner, so far as such power is requisite for the 
prisoner’s safe-keeping. 

The agent mentioned must be appointed by the President, although 
the nomination is made by the Governor of the State or by the Attor- 
ney General of the United States, as the case may be. 

... It is expected that agents in extradition cases should 
report to the American Legation or Consulate, as the case may 
be, and put themselves in touch with American officers there. 
The Department usually instructs the agent to this effect, either 
orally or in writing. 

The Chief Clerk of the Deiiai tmf*Dt of State (Carr) to the Consul General 
at Montreal (Bradley i. Mar 19 190S. M'' Depariment of State, file 
12193/4. 

At the request of the Gn’-nmor of Iowa, extradition proceedings 
were instituted with a v.e~. tj tie r*-! .rr from Canada of James 
Jones, charged in lov a '' irh r in'-'. Tl >■ !<■ ,"-d derided to waive 
extradition and wa= suii'iiderel to thv ru-'o r, ■ r the agent appointed 
by the President to receive Ljn. Follo'', mg Tht; agent’' return he 
addressed a letter to the Department of State rerpie-ting that he be 
given all papers relating to the case in order that he might make his 
return thereon. The Department of State informed him that — 

the Department has received from the Consul at Victoria, British 
Columbia, the papers in the extradition case of James Jones from 
Canada. The Department is inclined to think you are not fully 
informed in this matter, as it is not required of agents in extradi- 
tion cases to make returns to this Department and in cases where 
the papers are used to secure extradition they are retained among 
the records of the court granting the extradition. 

The requisition clerk of Iowa (Wood) to the Secretary of State (Knox) , 
June 26, 1909, MS. Department of State, file 203I0/-1 ; Agent GrlfiSn to As- 
sistant Secretary Wilson, Aug. 12, 1909, and the Chief Qerk (Carr) to Mr. 
Griffin, Aug. 25, 1909, ilnd. /6. 



SURRENDER 


213 


Section 5270 of the Revised Statutes of the United States, 18 
U.S.C. §651, provides for a hearing for the accused in extradition 
and, in the event that the evidence is deemed sufficient to sustain the 
charge under the treaty or convention, for the issuance by the magis- 
trate of “his warrant for the commitment of the person so charged 
to the proper jail, there to remain until such surrender shall be made”. 
The law is otherwise silent as to the place where the surrender shall 
take place. 

Following the issuance of a warrant for the surrender to Canada 
of Basil C. D’Easum on a charge of larceny, the Attorney General 
transmitted to the Secretai'y of State a copy of a telegram received 
from the United States marshal at Helena, Montana, reading as 
follows ; 

Extradition warrants from Secretary of State de Easum and 
Johnson direct me only to surrender [.] Canadian receipias [s«V] 
directs its officers to receive prisoners held at Helena. Shall I 
surrender prisoners here or conduct to international boundary 
and there surrender? 

The Acting Secretary of State informed the Attorney General : 

Neither statutes nor treaty provide or apparently contemplate 
surrender at international boundary. On the contrary. Revised 
Statutes fifty two seventy two appears to contemplate delivery 
at place where fugitive has been committed for surrender. De- 
partment seems to have always acted in accordance with this 
view, notably in the recent case of George Deering Reed, extra- 
dited to Mexico, the procedure in that case being adopted after 
an informal conference between representative of this Depart- 
ment and Assistant Attorney General Sanford, representing De- 
partment of Justice. 

The Attorney General (Bonaparte) to the Secretary of State (Root), 
telegram of June 22, 1908, and Acting Secretary Adee to Mr. Bonaparte, 
telegram of June 23, 1908, MS, Department of State, file 13398/6. 

In 1928 the United States marshal for the Northern District of Ohio 
stated that the Italian Consul had requested him to deliver Francesco 
Trimarco, a fugitive whose extradition had been granted, to the 
captain of a steamship at New York; he requested instructions as'to 
the procedure to be followed. The Department of State informed 
the Attorney General in this regard that the Italian Embassy’s atten- 
tion had been called to the provisions of sections 5272 and 5273 of 
the Revised Statutes and to the language of the warrant of surrender ; 
that it had been pointed out that the statutes appeared to contemplate 
the delivery of the fugitive at the jail to which he was committed to 
a person authorized to receive him by the Government of Italy ; and 
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that the Embassy had been informed that there appeared to be no 
authority of law for the marshal to convey the fugitive to New York. 

The Assistant Attorney General (Luhring) to the Secretary of State 
(Kellogg), Mar. 2, 1928, MS. Department of State, file 211.G5T73/4: the 
Assistant Secretary of State (Castle) to the Attorney General (Mitchell), 
Mar. 5, 1928, ihid. /6. 

Occasionally a representative of a demanding government will 
make arrangements with United States marshals or other officers 
to whose custody a fugitive criminal has been committed by an exti’a- 
Port of dition magistrate for the delivery of such fugitive to an agent of the 
embarkation demanding government at the seaboard in the United States. Wliile 
the Secretary of State interposes no objection to such arrangements, 
the demanding government must assume any risk of escape by the 
fugitive during the period of his transportation from the place of 
detention to the seaboard. 

Secretary Stlmson to the Italian Ambassador (De Martino), June 18, 
1930, MS. Department of State, file 211.65 Baldassare, Bellomo Scili/9. 

In December 1928 the Ambassador of Italy requested “that the De- 
partment kindly use their good offices to the end that the competent 
Federal Police Authorities in the State of Khode Island where Car- 
mine and Michele Di Lorenzo are detained, receive instructions to 
deliver these fugitives to the Captain of the S/S ‘President Wilson’ 
at the port of Boston, on or before December 28th”. The Secretary 
of State replied that — 

on November 26, 1928, a wari’ant was sent to the Ambassador for 
the surrender of these fugitives “. . . to such persons as may 
be authorized to receive them in behalf of the Government of 
Italy.” 

It may be added that the record of the proceedings had before 
the Extradition Magistrate in this case indicates that the fugi- 
tives have been committed to the custody of the Marshal of the 
District of Rhode Island at the jail of Providence County in 
that state and that the Secretary of State would have no objection 
to such arrangements as the Italian representatives in this country 
might be able to make with the Marshal in reference to the 
surrender of the fugitives to a person authorized to receive them 
at some place other than that in which they are confined, but the 
Secretary of State is not in a position to intervene in this matter. 

The Italian Ambassador to the Department of State, Dec. 14, 1928, MS. 
Department of State, file 211.65L881/6 ; the Department of State to the 
Italian Ambassador, Dec. 17, 1928, iMd. /7. 

The Governor of Hawaii transmitted to the Secretary of State 
through the Secretary of the Interior a request for the extradition 
from Japan of Yoshitaro Abe, charged in Hawaii with forgery. The 
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extradition papers were transmitted to the Japanese Government 
through the American Ambassador in Tokyo, who telegraphed the 
Department : 

Abe case. Favorable action by Foiirt Dalny. 

Prisoner being conveyed Yokohama for delivery to Hawaiian 
officer on board steamshiiD China sailing 23rd. 

Ambassador O’Brien to Secretary Root, telegram of Dec. 17, 1908, MS, 
Department of State, file 15984/13. 

The Austro-Hungarian Ambassador requested the extradition of 
Bela Walder, who had been prosecuted in Hungary for the forgery of 
promissory notes and bills of exchange. Following a hearing before 
the United States commissioner at Chicago, a warrant was issued by 
the Acting Secretary of State for the surrender of the accused. 
Before returning the warrant of surrender to the Department of State, 
the United States marshal, acting through the deputy marshal, made 
the following notation on the warrant : 

I have executed this writ by delivering the body of the within 
named Bela Walder, alias Bela Webster, -to the Honorable Barron 
Otto Hoenning O'Carroll, Imperial and Eoyal Consul General of 
Austria Hungary in the City of New York, N.Y., on the 25th 
day of November, A.D. 1908. 

The Austro-Hungarian Ambassador (Von Hengervfir) to the Secretary 
of State (Root) , Oct. 7, 1908, MS. Department of State, file 16069/1 ; warrant 
of surrender, ibid. /7. 


RECALL OF WARRANT 

§342 

The attorneys representing Millard K. Davis submitted a petition 
to the Secretary of State requesting that the warrant of surrender 
of the accused to Mexico on a charge of murder be recalled. The 
Department of State informed them; 

The warrant for the surrender of fugitive Davis was delivered 
to the Mexican Ambassador and is beyond the control of the 
Department. It is not considered that its return could properly 
bo requested. 

Messrs. Utley and Conkllng to Secretary Stimson, July 24, 1931, MS. 
Department of State, file 211.12 Davis, Millard K. Kootz/27 ; the Legal 
Adviser of the Department of State (Hackworth) to Messrs. Utley and 
Conkllng, Aug. 12, 1931, ibid. /28. 

Eepresentative Eogers informed the Secretary of State that the 
friends of Isaak Lewin, alias Joao Frederico Normano, were anxious 
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to have the warrant of surrender issued for his extradition to Germany 
recalled. The Acting Secretary of State said in reply : 

The Secretary of State has sent to the German Ambassador a 
warrant for the surrender of the fugitive since the evidence in- 
troduced by the German Government made out a prima facie case 
of guilt against him. However, this action was not taken until 
the receipt from the Ambassador of assurances that Lewin would 
be given a fair trial in Germany and that the fact that he is a 
member of the Jewish race would not operate to prejudice the 
courts against him. 

It will therefore be seen that the case is closed so far as the 
Department of State is concerned. 

Representative Edith Nourse Rogers to Secretary Hull, June 6, 1933, MS. 
Department of State, file 211.62 Lewin, Isaak/25 ; Acting Secretary Phillips 
to Mrs. Rogers, ibid. /31. 


TRANSIT 


The laws of the United States contain no provision for the transit 
of the United States by foreign agents having in custody fugitives 
from the justice of other countries whose surrender has been granted 
by third countries. In cases of extradition from the United States, 
however, section 5272 of the Revised Statutes, 18 U.S.C. §653, after 
providing for surrender of the* accused by the Secretary of State 
to such person as shall be authorized in the name and on behalf of 
the foreign government, continues: 

... it shall be lawful for the person so authorized to hold 
such person in custody, and to take him to the territory of such 
foreign government, pursuant to such treaty. 

Article I of the treaty concluded on May 18, 1908 between the United 
States and Great Britain (1 Treatie<5, etc. [Malloy, 1910] 830 ; 35 Slat. 2035) 
provides : 

"Any officer of the United States of America nr of any state or territory 
thereof, having in his custody without the borders of Canada, by virtue 
of any warrant or any other lawful process issued by authority of the 
United States or of any state or territory thereof, any person charged 
with or convicted of any of the criminal offences specified below, com- 
mitted within the jurisdiction of the United States or of any state or 
territory thereof, may, in executing ‘•uch warrant or process, convey such 
person through any part of Canada to a place in the United States, if such 
warrant or process is endorsed, or backed, by a judge, magistrate or jus- 
tice of the peace in Canada, or if the authority of the Minister of Justice 
of Canada for such conveyance is first obtained. 

“During such conveyance of such person through Canada, such officer 
may keep such person in his custody, and in case of escape may recapture 
him." 
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Similar provision is made with respect to the transit of prisoners 
through the United States to Canada. 

The same article provides : 

“The foregoing provision shall apply only to persons charged with or 
convicted of offences of the following descriptions : 

“1. Offences for which extradition is at the time authorized by a treaty 
in force between the United States and Great Britain. 

“2. Assault with intent to commit grievous bodily harm. 

“3. Assault upon an officer of the law in the execution of his duty.” 

In consequence of the theory of English and American juris- 
prudence regarding the territoriality of crime, no person can law- 
fully be arrested or held in custodj' in this country for a crime 
committed outside of its jurisdiction, except as provided by stat- 
ute or by treaty. 

The laws of the United States contain no provision authorizing 
the detention or custody of a fugitive in transit between two for- 
eign countries from which and to which he is being extradited, 
and the only authority for such detention, would therefore be a 
provision of treaty. The only treaty to wliich the United States 
is a party which provides for the question of transit is the treaty 
with Mexico. In other cases, even thougli the Government to 
which the fugitiv'e is being returned may have a treaty in force 
with the United States covering the crime for which the fugitive 
is being surrendered, this Government is bound to surrender such 
person only upon compliance with the treaty requirements, which 
are not fidfilled in the ordinary case of transit across its territory. 
Therefore the only way a prisoner under such circumstances can 
in the full strictness of the law be conveyed across United States 
territory is for the demanding government to institute formal 
extradition proceedings in this country in accordance with treaty 
remiirements. 

The existence of this rule in other countries has sometimes neces- 
sitated the maldng of special arrangements for the return of a 
fugitive where the v^essel conveying him must stop at an inter- 
mediate port. In one case the Department applied, through the 
diplomatic channel, to the Government of the authorities of such 
port for the provisional detention of the fugitive, in case he should 
attempt to secure his release upon habeas corpus or analogous pro- 
ceeding. Once, in a case of transit across the Isthmus of Panama 
in 1888, the fugitive was permitted to escape altogether. For. Pels. 
1878, page 151. 

Many of the States of Europe and South America have enacted 
laws so as to permit transit through their territory, upon more 
or less liberal conditions. Some provisions stipulate that the 
request shall be made through the diploma.tic channel, and some 
require the presentation of the documents forming the basis of 
the demand for the extradition. In England the practice is the 
same as in the United States. In 1878 the American Minister at 
London was told by the British Foreign Office, regarding the 
contemplated transit through British jurisdiction of an American 
fugitive surrendered by Portugal to the United States, that if he 
were landed in E n gl an d he would be “entitled to apply for a 
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habeas corpus, and if the Judge decided he was not in lawful 
custody he would be set at liberty.” 

The question of the amendment of our extradition statutes so 
as adequately to cover the situation under discussion has twice 
been made the subject of reconimeiulations to Congress by the 
President. In his second annual message of December 6, 1886, 
President Cleveland said : 

“Experience suggests that our statutes regulating extradition 
might be advantageously amended by a provision for the transit 
across our territory, now a convenient thoroughfare of travel 
from one foreign country to anotjier, of fugitives surrendered by 
a foreign government to a third State. Such provisions are not 
unusual in the legislation of other countries, and tend to prevent 
the miscarriage of justice.” 

and President McKinley in his second annual message of December 
5, 1898, renewed the recommendation of his predecessor (Rich. 
Messages Vol. 10, page 187), but no legislative action resulted in 
either casCL 

The foregoing observations, it will be noted, have been ad- 
dressed to the strict question of law, as to whether or not the 
government has a right to demand that a fugitive, under the 
circumstances stated, be set at liberty. A distinction is, however, 
made in practice between the existence of this right and its exer- 
cise by the United States. This Department, as a matter of 
practice, does not in these cases interfere to secure libertj for a 

{ irisoner by reason of a technical violation of its jurisdiction, but 
eaves the prisoner to avail himself of the remedy afforded by 
the laws, without any interference or suggestion upon its part. 
As an instance of the Department’s attitude it may be stated that 
twice in recent years, when application has been made by the 
British Ambassador, on behalf of Canadian authorities, for leave 
to take prisoners through United States jurisdiction from one 
part of Canada to another, the Department has stated that it 
was not disposed to object to such transit, but that it reserved 
entire freedom of action in the event of an appeal being made 
to it on behalf of the prisoners, and that, moreover, its failure 
to object was not to be regarded as a precedent. 

The Department’s conclusion upon the question propounded is, 
therefore, that although the United States reserves at any time 
a right to object to the transit of fugitives in course of trans- 
portation between third States, this is a right which is in practice 
left to be invoked by the party in appropriate judicial proceed- 
ings, and not by this government in the first instance. 

Memorandum of the Department of State to the Japanese Embassy, 
Mar. 2, 1907, MS. Department of State, file 4904. 

The Cuban Charge d’Affaires ad interim wrote to the Acting Sec- 
retary of State on September 3, 1907, stating that Oscar Mena y 
Alberny, charged with killing Tomas Santa Maria at Habana, was 
being extradited from Peru. The Cuban officers having the prisoner 
in charge were proceeding to Habana by way of New York. The 
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Charge requested the Secretary of State to grant the extradition, in 
the way of transit, of the accused. Following a conference with the 
Solicitor for the Department of State, the Cuban Charge d’Affaires 
ad interim subsequently wrote to the Secretary of State, stating : 

I deem it more correct and prudent — concurring in the opinion 
of the Solicitor of the Department of State — ^to make, as I Weby 
do, a request for the extradition, in the usual form, of the accused, 
Octavio Mena y Alberny. . . . 

The Acting Secretary of State replied : 

Pursuant to the requirements of Article XV of the extradition 
treaty in force between the United States and Cuba, the Legation 
should designate and empower an agent to act on behalf of the 
Cuban Government to make complaint before an extradition 
magistrate at the City of New York, so that the proper warrant 
may issue. You may not, however, deem it necessary to have 
formal proceedings instituted when the prisoner reaches New 
York City, as the necessity therefor may not arise, unless he 
should himself cause habeas corpus proceedings to be brought to 
secure his release. 

The Cuban Charg4 d’ Affaires (Padrd) to the Acting Secretary of State 
(Adee), Sept. 3, 1907, MS. Department of State, file 8323/-2; Sefior Padrd to 
Mr. Adee, Sept. 9, 1907, and Mr. Adee to Sefior Padr6, Sept. 11, 1907, ibid. /3. 

In connection with the proposed extradition from Luxembourg to 
the United States of a fugitive from Illinois, the American Minister 
at The Hague inquired of the Secretary of State whether permission 
had been obtained for the transit of Belgium “in accordance fourth 
article of the Belgian Law of 1874”. The Department of State in- 
formed him that such permission had not been obtained and that he 
should cooperate with the Legation at Brussels to secure permission. 
Later the Minister informed the Department of the receipt of a tele- 
gram from the Minister to Belgium, stating: 

Lacking treaty provisions Belgian authorities require full ex- 
tradition formalities and certiMd documents for prisoner in 
transit. Refuse to recognize foreign custodian. They suggest 
prisoner’s return through German territory. 

The American Ambassador in Berlin was then instructed to endeavor 
to arrange for transit through Germany, and he replied : 

Formalities for transit through Germany same as extradition 
from Germany. Agent can not accompany fugitive through Ger- 
many or on board German vessel. See despatch number 795 of 
July 3, 1889, for full discussion of the question. 


I)"74<)7 O— .^l — Aiii. ix — 1.-, 
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In time 
of 'war 


When an effort was made to ascertain whether the fugitive might 
be taken to a French port, the American Ambassador in Paris in- 
formed the Secretary of State : 

In the absence of a convention French Government requires 
same formalities for transit as for extradition proper, application 
for transit should be made through the Embassy and supported 
by copy judgment of condemnation, when granted, fugitive to be 
turned over by Luxemburg authorities at French frontier, to 
French Agents who will deliver fugitive to United States Agents 
at Port agreed upon. 

The Governor of Illinois (Deneen) to the Secretary of State (Knox), 
Mar. 28, 1910, MS. Department of State, file 23700/5; the Minister at The 
Hague (Beaupr6) to Mr. Knox, telegram of Apr. 11, 1910, and the Third 
Assistant Secretary of State (Hale) to Mr. Beaupvfi, telegram of Apr. 12, 
1910, iSid. /14; Mr. Beauprfi to Mr. Knox, telegram of Apr. 16, 1910, ibid. 
/16; the Ambassador to Germany (Hill) to Mr. Knox, telegram of Apr. 22, 
1910, ibid. /17; the Ambassador to Prance (Bacon) to Mr. Knox, telegram 
ofMay 17,1910,i6id. /24. 

In 1916 the Austro-Hungarian Embassy inquired in connection with 
contemplated extradition proceedings against Anton Pavlik, then under 
indictment for murder in Bohemia, whether, in as much as the accused 
was of military age, the Allied Powers would, in the event extradition 
should be granted, give assurances that the accused would not be taken 
from the ship on which he might be sent back to Austria-Hungary. 
The British Ambassador informed the Secretary of State as follows : 

I am in receipt of a desiiatch from Mr. Secretary Balfour stat- 
ing that, as there is no guarantee that he will not be released after 
his trial. His Majesty’s Government see no reason why they should 
pledge themselves to allow him to proceed freely to Austria. 
Unless, therefore, the United States Government are anxious for 
their own reasons to facilitate Pavlik’s extradition, His Majesty’s 
Government do not see their way to give any assurances that 
he will not be arrested on his journey. 

The Austro-Hungarian Charge d’ Affaires (Zwiedinek) to the Secretary 
of State (Lansing), Nov. 15, 1916, MS. Department of State, file 211.63P28; 
Ambassador Spring Rice to Mr. Lansing, Feb. 16, 1917, ibid. 211.63P28/2. 

The Government of Germany sought the extradition of Wadislaus 
Kubici and, when it appeared that surrender would be granted, in- 
quired whether the Department of State would obtain assurances that 
the accused, while in transit to Germany, would not be interfered 
with by the governments then at war with Germany. The Office of 
the Solicitor for the Department of State was of the opinion that — # 

. . . The Department, while bound to take all proper steps to 
further the administration of justice, is under no treaty obligation 
to endeavor to facilitate the transportation of the accused. This 
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Government’s obligation ceases with the surrender of the accused. 
A request by the Department for assurances that the accused would 
not be interfered Avith Avould probably not be granted by the Allied 
Governments. 

Memorandum of the Office of the Solicitor, Jan. 15, 1917, MS. Department 
of State, file 211.62K95/3. 

The French Ambassador informed the Secretary of State in 1923 
that his Government was extraditing an alleged fugitive from Chile 
and requested the Secretary to “issue a permit, by virtue of the 
Convention of January 6, 1909, for the accused to go in transit over 
the American zone of the Panama Canal”. The Secretary informed 
the Ambassador that — 

there appears to be no authority of law under which I could 
take the action requested. The treaties between the United 
States and France do not deal with the question of transit of 
fugitives from justice and there is no statutory enactment in 
the United States bearing upon this matter. In the absence of 
such authority of laAv, the Executh'e branch of the Government 
of the United States is believed to lack the right to issue a 
2 iermit for transit through its territory, or to attempt to prevent 
the courts from releasing the prisoner by Writ of Habeus [sidj 
Corpus, in the event that a case for such a writ were presented. 
However, while recognizing that the United States may at any 
time object to the transit tlirough its territories of fugitives in 
the course of transportation between third states, it nas been 
the attitude of this Department that the question is one which 
in practice should be left to be raised by the interested person 
in appropriate judicial jiroceedings, and not by this Govern- 
ment in the first instance. 

Ambassador Jusseiand to Secretary Hughes, Dec. 21, 1923, and Mr. 
Hughes to Mr. Jusserand, Jan. 5, 1924, MS. Deijartment of State, file 
225.51J34/-. 


PROSECUTION IN LIEU OF SURRENDER 

§344 

Although the convention of 1868 betAveen the United States and 
Italy (1 Treaties, etc. [Malloy, 1910] 966; 15 Stat. 629) does not reserve 
to the two Governments the right to refuse to surrender tlieir nationals 
who are fugitives from the justice of the other country, Italy has 
consistently refused to surrender its nationals to the United States. 
It does, however, under its law prosecute in Italy Italian subjects found 
there who are charged with the commission of crime abroad. In such 
cases the State in which the crime Avas committed, or the Federal 
Government, if a Federal offense is involved, furnishes all available 
evidence of the Italian authorities. Generally this evidence is in the 
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form of affidavits j occasionally, however, additional evidence is sought 
by means of letters rogatory, as was done in the case of Donato di 
Majo. In that instance the Charge d’Affaires ad interim of Italy in 
Washington addressed a note to the Department of State enclosing 
letters rogatory from the Tribunal of Santamaria Capua Vetere 
(Caserta) to the Circuit Court of Cook County, Illinois. The letters 
rogatory were forwarded to the Governor of Illinois “for such action 
as may be possible under the laws of Illinois”. The Governor replied 
that he had forwarded the letters to the State’s Attorney of Cook 
County. 

The Italian Charge d’Affaires (Montagna) to the Secretary of State 
(Root), Nov. U, 1908, and Mr. Root to the Governor of Illinois (Deneen), 
Nov. 15, 1906, MS. Department of State, file 2254/-1 ; Mr. Deneen to Mr. 
Root, Nov. 19, 1906, Hid. /2. 

In transmitting to the American Ambassador at Rome the original 
papers furnished by the Governor of Massachusetts seeking the arrest 
of Nicola Leoni, charged with murder in Massachusetts, with a view 
to his trial by the Italian courts, the Acting Secretary of State 
instructed the Ambassador : 

You will present the papers to the Foreign Office. 

If you will notify the Department when Leoni is arrested, the 
Governor of Massachusetts will be advised, in order that the 
evidence promised may be furnished. 

The Ambassador replied: 

I am informed that the said Leoni has been arrested and that 
two interrogatories connected with the case have been transmitted 
for execution to the Italian Consul at Boston. I am furthermore 
requested to use my good offices with our judicial authorities for 
the purpose of expediting the matter. 

Acting Secretary Bacon to Ambassador White, no. 160, Jan. 18, 1907, 
MS. Department of State, file 3963/-6 ; Ambassador Griscom to Secre- 
tary Root, no. 40, Apr. 19, 1907, ibid. /7. 

“If an Ottoman subject, who has dared to commit a crime outside of the 
Ottoman countries against another Ottoman subject, should return to the 
Ottoman countries, and it should be established that he has not been 
punished in the foreign country for the crime which he has committed, legal 
proceedings are Instituted against him (in his case).” The Ambassador to 
Turkey (Leishman) to the Secretary of State (Root), May 23, 1908, MS. 
Department of State, file 13341/2-3. 

When lihe French authorities declined to extradite Paul Emile 
Roy on the ground that he was a French citizen, the French Charge 
d’Affaires ad interim in Washington transmitted to the Department 
of State letters rogatory desig^ned to be used in the prosecution of 
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the accused in the French courts. Acting Secretary Adee, in writing 
to the Governor of New Hampshire, stated: 

The letter rogatory is forwarded to you herewith, for such 
action as you may deem advisable under the laws of New Hamp- 
shire. 

It will be noticed that the French note gives assurance that 
the payment of any expenses in the execution of the letter 
rogatory will be guaranteed by the French Minister of Justice. 

The French Charge d’Affaircs (Des Portes) to the Acting Secretary of 
State (Bacon), Aug. 28, 1908, and the Acting Secretary of State (Adee) 
to the Governor of New Hampshire (Floyd), Sept. 3, 1908, MS. Depart- 
ment of State, file 12126/14-15. 

The American Consul at Chihuahua, Mexico, in reporting to the 
Secretary of State in 1933 the receipt of a telegram from the district 
attorney at Los Angeles concerning the possible extradition from 
Mexico to California of Manuel Ojeda, said : 

... In order to answer Mr. Fitt’s question as to the possi- 
bility of extradition, the local Federal District Judge, who is 
in charge of the case, was approached informally by me and I 
was told that it was against the established policy of his Gov- 
ernment to extradite nationals who are charged with having 
committed crimes against other Mexican citizens in the United 
States. He added that Ojeda had made a full confession and 
that he would be tried here at an early date. 

Consul Mazzeo to Secretary Hull, no. 453, Nov. 29, 1933, MS. Depart- 
ment of State, file 212.11 Ojeda, Manuel/1. 

The Secretary of State, in acknowledging the receipt of the request 
of the Governor of Michigan for the provisional arrest and detention 
of Alfonso Cortez, with a view to his extradition from Mexico, said 
that — 

the Embassy has been directed to advise the Department promptly 
in the event that the apprehension of Cortez shall be brought 
about, and upon receipt of such information it will be immediately 
conveyed to you. However, it is deemed pertinent to inform you 
that the extradition treaty of 1899 between the United States and 
Mexico provides that the contracting parties shall not be obligated 
to surrender their own citizens in extradition proceedings and the 
Mexican Government has quite consistently declined to grant such 
surrender, but has ordinarily been willing to place its citizens upon 
trial in Mexico upon charges of crime committed in the United 
States. 

Secretary Bull to Governor Murphy, Jan. 7, 1938, MS. Department of 
State, file 212.11 Cortez, Alfonso/2. 
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IRREGULAR RECOVERY OF FUGITIVE 

§345 

The American Consul at Winnipeg, Manitoba, inquired of the Sec- 
retary of State whether extradition had been granted in the case of 
Adelard Lafond, charged in Canada with larceny. He stated that the 
accused was then in jail at Winnipeg and that he claimed he had been 
kidnapped on the streets of Ottawa, Illinois. The Department in- 
formed the Consul that no warrant had been issued. The Consul then 
reported that, upon his request, the Acting Attorney General of Can- 
ada was willing to return Lafond to Illinois. He was instructed : 

If no objection by Canadian authoiities you may request return 
Lafond to Ottawa, Illinois, as suggested by Acting Attorney 
General. Render all possible assistance. 

The Consul later reported : 

Lafonde released today by order of Attorney General upon my 
request and transportation to Ottan-a, Illinois, furnished, with 
five dollars for expenses. Attorney for prosecution says all 
charges against Lafonde have been dropped. Lafonde expects to 
leave tonight. 

Consul Jones to Secretary Root, telegram of Mar. 17, 1908, and the Chief 
Clerk of the Department of State (Carr) to Mr. Jones, telegram of Mar. 18, 
1908, MS Department of State, file 9194/19; Mr. Jones to Mr. Root, tele- 
gram of Mar. 19, 1908, tbid /20; the Acting Secretary of State (Bacon) to 
Mr. Jones, telegram of Mar. 23, 1908, ibid. /21 ; Mr. Jones to Mr. Root, tele- 
gram of Mar. 26, 1908, ibid. /32. 

It was alleged that Tomas Hernandez forcibly compelled Luis 
Lopez, who was wanted in Texas on a charge of violating the Har- 
rison Narcotic Act, to cross the Rio Grande from Mexico to a point 
a short distance below Laredo, where, according to previous arrange- 
ments, the accused was arrested by Henry Keene, United States 
deputy mai-shal, and Edward Villarreal, a constable of Webb County, 
Texas. Hernandez, Keene, and Villarreal were then charged in 
Mexico with the crime of kidnapping, and their extradition was re- 
quested. There was a rather clear indication that members of the 
military service of Mexico actually arrested Lopez and delivered him 
to Hernandez. When the extradition of the three men was denied, 
tlie Mexican Embassy, in an aide-memoh'e dated April 12, 1935, re- 
quested that Lopez be returned to Mexico, on the ground that “instead 
of being extradited by legal channels” he “was brought into American 
territory in a manner which constitutes an invasion of jurisdiction 
by American officials, committed in Mexican territory”. 

The Attorney General, to whom the matter was referred, while rec- 
ognizing the irregular recovery of Lopez, pointed out that, in ac- 
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cordance \7ith tlie decision of the Supreme Court of the United 
States in the case of Ex parte Johnson, 167 U. S. 120 (and cases cited 
therein) , the trial of the accused and his subsequent imprisonment 
were valid and lawful and in (he circumstances it would be necessary 
to apply to the President for a commutation of the sentence in order 
to return Lopez to Mexico. 

The Mexican Emb:i.ssy to the Department of State (aide-memoire), Apr. 
12, 1935, MS. Department of State, file 211.12 Hernandez, Tomas/152; 
Secretary Hull to Attorney General Cummings, May 1, 1935, iUd. /156: 
Mr. Cummings to Mr. Hull, ibid. /163. 

It is contended by the defendant that, being in British Colum- 
bia, a British province, he could not be removed without the 
permission of the British Columbia authorities; that, having 
been abducted, he is unlawfully before the court, and this court 
has no jurisdiction. The offense of which the defendant is 
charged does not appear to be within the extradition convention 
between the United States and Gi'eat Britain (26 Stat. p. 1508). 
Article 1 enumerates the causes applicable, and a mail fraud case 
is not one of them. No asylum is guaranteed to defendant in 
Canada, and if a treaty did cover the offense charged it would 
be political, and not judicial, and before the matter could be 
presented to the court the Congress must make it a rule for the 
court. The treaty between the United States and Great Britain 
is a compact depending upon honor between the governments. 
Any infractions are subject to international negotiation, so far as 
the party chooses to seek redress. It must be obvious that with 
this the courts have nothing to do. U.S. v. Rauscher, 119 U.S. 
407, at page 418, 7 Sup. Ct. 234, 30 L. Ed. 425. 

The right of British Columbia to give asylum to the defendant 
is different from the right of the defendant to demand and insist 
upon security in such asylum. England or Canada, through its 
sovereignty, if unlawfully invaded, may demand reparation and 
a surrender of the abducted party and also the parties committing 
the offense, and in case of refusal to comply with the demand 
might resort to reprisals or take any other measures it deems 
necessary as redress for the past and security for the future. 
Mahon v. Justice, 127 U.S. 700 at 705, 8 Sup. Ct. 1204, 32 L. 
Ed. 283. 

The defendant, even though abducted from British Columbia, 
was subsequently arrested in the United States on the indictment 
or complaint under the fugitive from justice statute, predicated 
upon an indictment returned in the Western district of New 
York. The sole question before the court is the legality of his 
arrest in the United States. On that I do not understand that 
there is any question. The proceedings before the court, had sub- 
sequent to the arrest, appear to be regular. There is no question 
as to the indictment or identity of the defendant. There is no 
power vested in this court to dispose of the matter other than as 
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provided by law, the determination of the identity of the defend- 
ant and probable cause, and to direct his removal. 

The defendant states he is a citizen of the United States. Ho 
is now before the courts of the United States. Canada is not 
making any application to this court in his_ behalf or its behalf, 
because of any unlawful act charged, and if Canada or British 
Columbia desires to protest, the question undoubtedly is a political 
matter, which must be conducted through diplomatic channels. 
The defendant cannot before the court invoke the right of asylum 
in British Columhia. 

• ••••■ • 

So, in this case the jurisdiction of the court is fixed by acts 
of the Congress, and if a right of the defendant has been violated 
or the peace or dignity of British Columbia trespassed upon, that 
is not a matter for this court. The offense for which the de- 
fendant stands* charged is not within the treaties between the 
countries, and the mere fact, if true, as stated in the petition, 
that the defendant was kidnapped from British Columbia, would 
not give this court power to examine such fact, and, if true, 
release the defendant. There is no power by which it can be 
done; that is a matter which rests between the defendant and 
the parties abducting him, or between the political powers of 
the British Columbia government and that of the United States. 

United States v. Unvereagt, 299 Fed. 1015, 1016-1018 (D C , W.D. Wash., 
N. D., 1924). 

D. C. Greenleaf, an attorney of Minot, North Dakota, informed the 
Attorney General on December 13, 1909 : 

I am directing this communication to you on behalf of one. 
Marker. It appears that Mr. Marker w'as wanted in Saskatche- 
wan, Canada for theft and that he was living in the North end 
of Williams county, NT). That some time in September Marker 
was arrested in the U.S. Territory by men by the name of Church- 
hill and Riley, who were both dressed in private clothes, the said 
Churchhill alleging “that he was a constable of the Northwest 
Mounted Police of Canada.” That these men tied and bound Mr. 
Marker and carried him out of the United States into Canada. 

It appears that at one time Marker had a claim in Canada, that 
he picked up a couple of stray horses and worked them, and that, 
as 1 understand it, is a crime under the laws of Canada. 

I can get several affidavits supporting beyond question the fact 
that Marker was taken by force from this country to Canada and 
was not extradited pursuant to the provisions of the Extradition 
Treaty. 

This is a matter which will necessitate immediate action and I 
desire to learn whether or not Th6 Department of Justice would 
take this matter up, and if so, the nature of the proof you desire. 

The letter from Greenleaf was referred to the Secretary of State, 
and on December 30 the Assistant Secretary of State informed Green- 
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leaf that, if he would forward the evidence referred to, the question of 
taking further action in the case would be considered. 

The matter was eventually taken up with the British Ambassador 
in Washington, and he infonned the Acting Secretary of State as 
follows : 

I beg to enclose copy of a report on the circumstances of the 
case by Commissioner A. Bowen Perry of the Eoyal North West 
Mounted Police, Kegina, Canada. 

This report was enclosed in a letter from the Deputy Attorney- 
General of the Province of Saskatchewan to the Canadian Secre- 
tary of State for External Affairs. 

The D^uty Attorney-General in this letter states that the 
Attorney-General has come to the conclusion, in view of the advice 
of the Minister of Justice “to enter a stay in the case against 
Marker and release him, giving him an opportunity to leave the 
country”. He further points out that it required the services of 
a surveyor to fix the boundary line at the point in question between 
the United States and Canada, which circumstance, he contends, 
may well be considered a sufficient excuse for the action of the' 
Police Officer in recapturing Marker at the point in question. 

D. C. Greenleaf to Attorney General Wickersham, Dec. 13, 1909, and 
Assistant Secretary Wilson to Mr. Greenleaf, Dec. 30, 1909, MS. Department 
of State, file 22838; Ambassador Bryce to Acting Secretary Wilson, Aug. 
17, 1910, im. 342.112M34/8. 

C. M. Lawske set up as a defense in his trial in the District Court 
of Austin County, Texas, that he had been arrested in Mexico and 
returned to Texas without a proper warrant of extradition. This 
defense was presented in a sworn motion in which the accused averred 
in substance that he had been arrested by a deputy sheriff of Austin 
County who claimed to have a warrant and proper extradition papers 
for the purpose of arresting him. He alleged that “he verily believes 
that said Ed. Burus did not have tfie legal and necessary extradition 
papers, warrants, and authority to arrest and forcibly bring defend- 
ant from Mexico into Austin county, Tex., on the charge therein pre- 
ferred, or on any charge whatsoever”. Proof on the motion was not 
adduced, nor were the facts stated authenticated in any manner or 
form. The Court of Criminal Appeals of Texas, in an opinion dated 
October 13, 1909, held that the averment was a mere conclusion and, 
in the absence of proof, could not have the effect of arresting the 
proceedings and entitling the accused to a discharge. 

Lawske v. State, 67 Tex. Or. B. 32, 121 S.W. 865, 867 (1909). 

Morton Campbell petitioned for a writ of haieas corpus^ alleging 
that he was illegally confined and restrained of his liberty at Laredo, 
Texas. The United States attorney at Houston demurred to the peti- 
tion. Campbell sought his discharge on the ground that he was a 



228 


CHAPTER XII — EXTRADITION 


citizen of Mexico and that while residing there he was forcibly seized, 
or kidnaped, and brought into Texas where he was taken into cus- 
tody by the United States marshal under a previously imposed sen- 
tence. Originally the petitioner alleged he had been deported by 
Mexico as a result of an affidavit by an immigration officer of the 
United States that the petitioner was an American citizen. The peti- 
tion Avas amended by permission of the court so that thereafter it was 
made to appear that the petitioner was kidnapped by officers of the 
United States and Mexico, acting and conspiring together, and forci- 
bly brought into the United States. The court said ; 

We think that the demurrer is Avell taken, and should be sus- 
tained, and the petition dismissed. Ker v. Illinois, 119 U.S. 436, 

438. 7 S. Ct. 225, 30 L. Ed. 421, 423 (see, also [C.C.l 18 F. 167, 169) ; 
Pettibone v. Nichols, 203 U.S. 192, 217, 27 S. Ct. Ill, 51 L. Ed. 

148. 159. 7 Ann. Cas. 1047 ; Cook v. Hart, 146 U.S. 183, 191, 13 S. Ct. 
40, 36 L. Ed. 934, 938; Ex parte Charles Johnson, 167 U.S. 120, 
17 S. Ct. 735, 42 L. Ed. 103 ; Mahon v. Justice, 127 U.S. 700, 8 S. Ct. 
1204, 32 L. Ed. 283, 287. The cases from other jurisdictions are 
practically all in harmony with those cited. 

An order will enter, sustaining the demurrer, dismissing the 
petition, and remanding petitioner to the custody of the marshal. 

Following the receipt of a note from the Mexican Embassy the 
matter was investigated, and the American Ambassador was informed 
by the Department that the Mexican Embassy Avas satisfied that Camp- 
bell was not kidnapped and that this aspect of the case might be 
considered as closed. 

Ets parte Campiell, 1 F. Supp. 899 (D.O., S.D. Tex., 1932) ; the Mexican 
Charge d’Aftaires (Ortiz) to the Secretary of State (Stimson), Feb. 2, 1933, 
MS. Department of State, file 311.1221 Campbell, Morton/1 ; the Acting 
Secretary of State (Carr) to the Ambassador in Mexico (Daniels), July 5, 
1933, md. /28. 


EXPENSE 

§346 

The extradition treaties provide in general for the payment by the 
requesting government of the expenses involved in extradition pro- 
ceedings. The provisions are not uniform. The treaty of 1931 be- 
tween the United States and Great Britain (4 Treaties, etc. [Tren- 
with, 1938] 4274, 4277 ; 47 Stat. 2122) provides in article 13: 

All expenses coimected with the extradition shall be borne by 
the High Contracting Party making the application. 
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A more detailed provision is contained in article XI of the treaty 
of 1930 between the United States and Germany. 4 Treaties, etc. 
(Trenwith, 1938) 421G, 4220; 47 Stat. 1862, 1870. It reads: 

The expense of transportation of the fugitive shall be home 
by the government w'hich has pi’eferred the demand for extra- 
dition. Tlie appropriate legal oflicers of the country where the 
proceedings of extradition are had, shall assist the officers of the 
Government demanding the extradition before the respective 
judges and magistrates, by every legal means within their power; 
and no claim other than for the board and lodging of a fugitive 
prior to his surrender, arising out of the arrest, detention, ex- 
amination and surrender of fugitives under this treaty shall be 
made against the government demanding the extradition; pro- 
vided, however, that any officer or officers of the surrendering 
government giving assistance, ■who shall, in the usual course of 
their duty, receive no salary or compensation other than specific 
fees for services performed, shall be entitled to receive from the 
government demanding the extradition the customary fees for 
the acts or services performed by them, in the same manner and 
to the same amount as though such acts or services had been 
performed in ordinary criminal proceedings under the laws of 
the country of which they are officers. 

In view of the lack of uniformity in these provisions, it is neces- 
sary in each instance to consult the applicable treaty in order to 
determine what expenses may be charged against the demanding 
government. 

In those cases where the fees of commissioners, marshals, and other 
officers are proper items of expense, the amount thereof is that fixed by 
statute. See title 28 of the United States Code, §§ 543-607. The pro- 
cedure to be observed in obtaining from foreign governments expenses 
properly chargeable to them is prescribed in title 18 of the United 
States Code, §668, which reads: 

All witness fees and costs of every nature in cases of extradition, 
including the fees of the commissioner, shall be certified by the 
judge or commissioner before whom the hearing shall take place 
to the Secretary of State of the United States, and the same shall 
be paid out of the appropriations to defray the expenses of the 
judiciary. The Attorney General shall certify to the Secretary of 
State the amounts to be paid to the United States on account of 
said fees and costs in extradition cases by the foreign government 
requesting the extradition, and tlie Secretary of State shall cause 
said amomrts to be collected and transmitted to the Attorney 
General for deposit in the Treasury of the United States. 

Accounts of authorities of asyium states for expenses incurred In extra- 
dition cases should be presented to the Government of the United States only 
after the conclusion of the case. The Secretary of State (Kellogg) to the 
American Consul at Salina Cruz, telegram of Sept. 30, 1926, MS. Department 
of State, me 212.11J17/20. 


r- 
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The Department of State sent the following communication to the 
Governor of Illinois : 

. . . Appropriation at Department’s disposal is limited to 
cases of violations of Federal law. It can not, therefore, pay 
expenses in extraditions for offences against State laws. Under- 
stand Attorney General of Illinois has decided that State of 
Illinois is not responsible for expenses in cases of international 
extradition. Department would be glad to have general assur- 
ances from you on this subject in order to obviate necessity of 
similar telegrams in future cases. 

The Acting Governor responded: 

Replying to your telegram of the twenty-fourth instant on 
behalf of the state of Illinois I guarantee payment of all expenses 
in the apprehension, arrest, conveying and return of Fred L. 
Sieben from Welland in the province of Ontario to Cambridge, 
Ills. 

The Governor of Illinois (Deneen) to the Secretary of State (Root) , Oct. 
23, 1906, and Mr. Root to Mr. Deiieen, Oct. 24, 1906, MS. Department of 
State, file 1778; the Acting Governor of lilinois (Sherman) to Mr. Root, 
Oct. 27, 1906, and Mr. Root to the Consul at Fort Erie, Oct. 29, 1906, ibid. 
1778/3. 

Where the application has originated with the Governor of a 
State for violation of State laws, the expenses are borne by the 
State at whose instance the surrender of the fugitive is asked. 
It is therefore suggested that you present your account for 
expenses to the proper authorities of your State. 

Acting Secretary Bacon to Enrique B. Guerra, Dec. 20, 1907, MSr Depart- 
ment of State, file 7607/26. 

The Acting Attorney General gives the following items that 
usually occur in extradition cases from which you may form an 
idea as to cost : 

Travel to serve warrant of arrest and subpoena for wit- 
nesses, 6 cents for each mile necessarily traveled ; 

Expenses endeavoring to arrest the defendant, not exceed- 
ing $2.00 for each day’s endeavor ; 

For service of warrant of arrest, $2.00; 

Transporting deputy, necessary guard, and defendant, 10 
cents for each mile for each person ; 

Deputy marshal’s attendance before the commissioner at 
the examination of defendant, $2.00 for each day ; 

Committing, discharging, or bonding defendant, 50 cents 
for each ; 

Witness fees, $1.50 for each day’s attendance before the 
commissioner for each witness; 

Mileage to witnesses, 5 cents for each mile traveled from 
the place of residence to the place of trial or hearing, and 
5 cents for each mile returning ; 

Actual cost of prisoner’s subsistence and medical attention. 
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In addition to the usual items above mentioned that occur in 
the accounts of United States marslials, there are fees for the 
services of United States commissioners, for issuing the process, 
conducting the examination, etc., and at times there are other 
costs that arise which are not herein mentioned as usual, but which 
occur on account of the peculiar circumstances surrounding the 
particular case. 

The Acting Secretary of State (Wilson) to the Charge d’ Affaires of the 
Netherlands (Van Weede), July 9, 1910, MS. Department of State, file 
24850/1. 

I have the honor to state in reply to your letter of the 4th in- 
stant, relative to fees and costs certified to 3mu under date of Janu- 
ary 5, 1907, in the matter of the application for the extradition of 
J. Doyle, a fugitive from Great Britain, that the $48.00 charged 
by the Commissioner for certified copy of record for the Secretary Copy of 
of State, is not a legal charge under the act of May 28, 1896, as con- 
strued by the Comptroller of the Treasury and shown on page 693 
of volume 14 of his decisions, and should, therefore, not be charged 
to or collected from the foreign government. 

The Assistant Attorney General (Harr) to the Secretary of State (Knox), 

Mar. 9, 1912, MS. Department of State, file 211.41D77/5. 

. . . the practice of this Department [Justice] has for many 
years been to charge to and your Depai-tment [State] to collect 
from the various foreign countries with whom the United States 
has extradition treaties, except where the treaty expressly pro- 
hibits, such fees and expenses as have been and are now taxed to 
and collected from private litigants in the United States courts, 
following the law as stated in section six of the Act of May 28, 

1896 (29 Stat. L. 179). 

As to that portion of your letter which refers to the matter of 
collecting the amount of salary allowed by the officer for the time 
spent on any particular case, I have the honor to state that it 
would be impracticable to arrive at definite conclusions as to the 
amount to be charged on account of the varied portions of time 
spent by one or more persons on any one case. 

The Department believes that the present practice is not pro- 
hibited by the treaties, except a few, and that the practice should 
be continued until the treaties expressly provide otherwise. 

The Assistant Attorney General (Knaebel) to the Secretary of State . 

(Bryan), June 2, 1914, MS. Department of State, file 211.42A15/11. 

A post-office inspector who had proceeded to Mexico to effect the 
return of a fugitive incurred certain expenses. He presented to the 
United States marshal his claim for reimbursement, who presented the Unauthorized 
matter to the Attorney General and w'as informed that these expenses 
were properly payable from the appropriation under the control of 
the Department of State for “Bringing Home From Foreign Coun- 
tries Persons Charged With Crime”. The Under Secretary of State, 
however, informed the Postmaster General that — 
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the expenditures incurred in this connection arc not properly 
chargeable to any appropriation under control of this Depart- 
ment. 

It appears from the correspondence that the expenses were in- 
curred through an arrangement by an employee of your Depart- 
ment and not within the jurisdiction of the Department of State, 
where all cases concerning the extradition of fugitives from justice 
of the United States from foreign countries are placed by law. 

The Postmaster General (New) to the Secretary of State (Hughes), Peb. 
21, 1925, and the Under Secretary of State (Grew) to Mr. New, Mar. 5, 1925, 
MS. Department of State, file 212.11P83/-. 
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The treaties of extradition usually contain provisions limiting 
prosecution in the demanding state, except as to crimes or offenses 
committed after extradition, to those crimes or offenses for which 
the accused was surrendered. Article IV of the treaty of 1923 be- 
tween the United States and Latvia (4 Treaties, etc. [Trenwith, 
1938] 4394, 4396 ; 43 Stat. 1738, 1740) is typical of one form of pro- 
visions used. It reads: “No person shall be tried for any crime or 
offense other than that for which he was surrendered.” 

Another form is that found in article! of the treaty of 1931 between 
the United States and Great Britain (4 Treaties, etc. [Trenwith, 
1938] 4274, 4276 ; 47 Stat. 2122, 2124), reading: 

A person surrendei’ed can in.no case be kept in custody or be 
brought to trial in the tei-ritories of the High Contracting Party 
to whom the surrender has been made for any other crime or 
offence, or on account of any other matters, than those for which 
the extradition shall have taken place, until he has been restored, 
or has had an opportunity of returning, to the territories of the 
High Contracting Party by whom he was surrendered. 

This stipulation does not apply to crimes or offences com- 
mitted after the extradition. 

Even in the absence of an express provision therefor in the ap- 
plicable treaty or convention it has been held that the limitation as 
to trial after surrender is within the “manifest scope and object of 
the treaty”. In Johnson v. Browne, the court said : 

It does not appear that any movement has been made or 
notice given by this Government to try the respondent on the 
indictment for the crime for which he has been extradited, but 
his imprisonment in Sing Sing Prison is upon a conviction of a 
crime for which the Canadian court had refused to extradite him, 
and is entirely different from the one for which he was extra- 
dited. In other words, he has been extradited for one offense 



TRIAL OF ACCUSED 


233 


and is now imprisoned for another, which the Canadian court 
held was not, within the treaty, an extraditable offense. 

• *■•••• 

Although the surrender has been -made, it is still our duty to 
determine the legality of the succeeding imprisonment, whidh 
depends upon the treaty between this Government and Great 
Bi’itain, known as the Ashburton ti’eaty of 1842, 8 Stat. 672-576, 
Art. 10, and the subsequent one, called a convention, concluded 
in 1889, and above referred to. 

The treaty of 1842 had no express limitation of the right of the 
demanding country to try a person only for the crime for which 
he was extradited, and yet this court held that there was such a 
limitation, and tliat it was to be found in the “manifest scope and 
object of the treaty itself;” that there is “no reason to doubt that 
the fair purpose of the treaty is, that the person shall be delivered 
up to be tried for that offense and for no other.” United States 
V. Rauscher, 119 U.S. 407, 422, 423. 

Again, at the time of the decision of the Rauscher case there 
were in existence sections 5272 and 5275, Rev. Stat. (3 Comp. Stat. 
p. 3595), both of which are cited and commented upon in that 
case. 

Mr. Justice Gray, page 433, in his concurring opinion, places 
that concurrence upon the singjle ground that these sections clearly 
manifest the will of the political department of the Government 
in the form of an exi^ress law that the pemon sliould be tried only 
for the crime charged in tlie warrant of extradition, and he should 
be allowed a reasonable time to depart out of the United States 
before he could be arrested or detained for any other offense. Both 
grounds were concurred in by a majority of the whole court. 

If the question now before us had arisen under the treaty of 
1842 and the sections of the Revised Statutes above mentioned, we 
think the proper construction of the treaty and the sections would 
have applied to the facts of this case and I’endered the imprison- 
ment of the respondent illegal. The manifest scope and object of 
the treaty itself, even without those sections of the Revised Stat- 
utes, would limit the imprisonment, as well as the trial to the crime 
for which extradition had been demanded and granted. 

205 U.S. 309, 316-318 (1907). 

The demtindiiig state may try an alleged fugitive from its justice on any 
crime covered by the request, so long as the asylum country does not refuse 
extradition on that offense. People cx rcl. StHwell v. Hanley, Warden, 124 
Mlsc. 180, 207 N.Y. Supp. 176, 177 (Sup. Ct., N.Y. Gy., spec, term, 1924). 

. . . Wlien a treaty or statute contains a provision that the 
party surrendered shall be tried for no other offense until he 
has had an opportunity to leave the country, the meaning of 
such a provision is perfectly plain, and must receive a reason- 
able and sensible construction. The party proceeded against must 
not be tried for any other offense existing at the time when he 
was extradited (whether at the time of such extradition it had 
or had not been discovered) , until he shall have had a reason- 
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able time to return to the country from which he was taken, 
after his trial or other termination of the proceeding. That 
such privilege should be accorded to one who commits a crime 
after his surrender to a demanding government lacks all sem- 
blance of reason or sense. 

Collins V. O'Nea, SheHff, 214 U.S. 113, 123 (1909). 

Following its decision in the case of Collins v. O'Neil, the Supreme 
Court held in 1915 that a person extradited from Canada is not 
protected by treaty or by statute from trial and conviction for a 
crime committed in the United States subsequent to the extradition. 

Collins V. Johnston, Warden of the California State Prison, 237 U.S. 
602, 511 (1915). 

It was indicated by the United States Circuit Court of Appeals 
that the recovery of a fugitive from justice as an act of comity on 
the part of a country with which a treaty of extradition is not in 
force does not afEord a defense for the accused in his trial in the 
demanding state. The court said : 

... If there had been no treaty between this country and 
Great Britain, Canada, if it chose to do so, could have sur- 
rendered them for trial in this country, and they could not have 
questioned, on their trial, the legality of- their surrender. 

Greene et al. v. Vnited States, 154 Fed. 401, 407 (C.C.A. 5th, 1907). 

... A careful review of the authorities, as we understand 
them, will show that where a party has been extradited, and the 
indictment or complaint forms the basis of an extraditable of- 
fense, under the treaty between the demanding and the asylum 
countries, the fact that the complaint or indictment is quashed 
in the demanding state will not authorize the extradited party 
to demand his return to his asylum in a foreign country, if the 
demanding state desires to hold him over for trial when the 
papers are quashed. 

The cases practically seem to concede that the offense must 
be the same for which he was extradited, and that he cannot 
be held for a different offense; but none of the cases which have 
come under our observation lay down the proposition that be- 
cause of the want of sufficient technical allegations in the charge, 
whether complaint or indictment, that fact would debar the 
demanding state from holding over the extradited party to an- 
swer a valid prosecution. In the case of In re Foss, 36 Pac. 
669, 102 Cal. 347, 25 L.R.A. 593, 41 Am. St. Eep. 182, it was held 
that the discharge of a person who has been surrendered by a 
foreign nation under extradition proceedings, on setting aside 
the indictment against him, does not prevent his arrest on a 
subsequent complaint for the same offense. 

Ex parte Fischl, 51 Tex. Cr. H. 63, 100 S.W. 773 (C.C.A., Tex., 1907). 
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The German Ambassador in Washington in a note to the Secre- 
tary of State in 1907 referred to the fact that in July 1905 the Gov- 
ernment of the United States had surrendered in ext radition Georg 
Bartholomaus, on a charge of forgery. The accused was convicted 
in Germany and was sentenced to a term of imprisonment. Another 
criminal action was pending against him, but the offense was not 
extraditable under the treaty and extradition on it had not been re- 
quested. The German Government, the Ambassador explained, 
imderstood that in extradition cases occurring between the United 
States and Germany the person extradited could be prosecuted only 
for the offenses on which he was surrendered. However, as there 
was no provision in the then-existing treaty as to whether, and if so 
when, a person extradited to Germany from the United States might 
be prosecuted and punished for an offense committed prior to extra- 
dition but not covered by the formal request for or warrant of 
surrender, the German Government was of the opinion that the 
immunity was not absolute for all time. 

The Secretary of State replied : 

. . . where our treaties of extradition with foreign countries 
contain no express limitation on the right of the demanding 
country to try a person only for the crime for which he was 
extradited, it is the practice of this Department to imply sudi 
a limitation on the ground that such is within the manifest scope 
and object of these treaties, notwithstanding there is no express 
stipulation to this effect, oo far as extradition from this coun- 
try is concerned, this attitude is required by reason of the ruling 
of the Supreme Court of the United States to the effect that the 
Bevised Statutes of the United States relating to extradition 
clearly manifest the intention that the fugitive shall be tried 
for that offense only with which he is charged in the extradition 
proceedings, and for which he was delivered up ; and that if not 
tried for that crime he shall have a reasonable time to leave the 
country before he is arrested upon the charge of any other crime 
which he committed before his extradition. The same reason- 
able time would also have to be allowed after an acquittal of the 
crime charged in the extradition proceedings, or, as it would 
appear, after the expiration of the term of confinement follow- 
ing a conviction for such a crime, before an arrest could be made 
for the commission of a crime not charged in the extradition 
proceedings and committed prior thereto. 

The Department is therefore in accord with the Embassy upon 
the general principle that trial and acquittal of or trial and con- 
viction for an extradition offense does not clothe the fugitive with 
permanent immunity from prosecution for other offenses com- 
mitted prior to extradition, but that the fugitive may be re- 
arrested after he has been given a reasonable time to depart 
from the jurisdiction. 

9:i7407 O— ."il — vi)i.. IV --u: 
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Such being the principle in the United States, this Department 
sees no roiison to object to its application in Germany. 

Since in tlie United States the question “What is a reasonable 
time?” is one for the determination of the courts, and not for 
the Executive, it is impossible for the Department, in the absence 
of a treaty, to specify thirty days as the proper period. It is true 
that some of the recent extradition treaties between the United 
States and foreign countries fix the time at thirty days, but others 
merely provide for the lapse of a “reasonable time” before the 
re-arrest can be secured. The question would be determined with 
reference to the facts of each particular case, and a duration of 
time which might be entirely reasonable in one case might not 
be reasonable in another. 

The German Ambassador (Von Sternburg) to the Secretary of State 
(Root), Dec. 7, 1907, and Mr. Root to Ambassador von Sternburg, Dec. 28, 
1907, MS. Department of State, file 10334. 

The district attorney for Cayuga County, New York, informed the 
Department of State that Herman Bartels, Sr., who had been extra- 
dited from Canada on a charge of perjury, was awaiting trial; that 
Bartels had previously been convicted of attempted arson but had 
escaped to Canada before sentence had been imposed; that, as the 
treaty of extradition in force between the United States and Great 
Britain did not provide for extradition in cases of attempted arson, 
the indictment for perjury had been obtained upon evidence given by 
the accused at his trial on the arson charge; and that, while he 
exi)ected to try Bartels on the perjury charge, he desired to know 
whether, in the event that he did not obtain a conviction on the 
perjury charge, it would be necessary to give the accused a reasonable 
time to return to Canada before rearresting him on the charge of 
attempted arson. The Assistant Secretary of State informed the 
district attorney as follows : 

In reply I have to say that Article III of the extradition 
treaty of 1889 between the United States and Great Britain 
provides that “no person surrendered by or to either of the high 
contracting parties shall be triable for any crime or offense 
committed prior to his extradition, other than the offense for 
which he was surrendered, until he shall have had an oppor- 
tunity of returning to the country from which he was sur- 
rendered.” 

The Supreme Court of the United States has recently held that 
this is applicable to convicted persons as well as to persons 
charged with crime. Johnson vs. Brown, 205 U.S. 309. 

It will be seen, therefore, that if the fugitive is acquitted upon 
the charge of perjury for which he has been extradited, he must 
be given an opportunity to return to Canada before he can be 
legally re-arrested on another charge. 

iVhat may be considered a reasonable time after release before 
he can be lawfully re-arrested would seem to be governed by the 
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particular oircumstances of the ca^e and is a question for judicial 
determination. It may be stated, lion ever, that in many of our 
treaties of extradition it is stipulated that a period of thirty days 
must elapse before the fugitive is agiiin anested. 

District Attorney Bunitt to Assistant Secietary Bacon, Dec. 0, 1907, 
and Mr. Bacon to Mr Burritt, Doe 16, 1907, MS. Department of State, 
file 7013/7. 

... It is submitted that the evidence in this case is not suffi- 
cient to sustain the charge of murder, for which the extradition 
is demanded. The treaty, honever, also includes manslaughter 
as an extraditable offense, and under the laws of the United 
States a person who is indicted for murder may upon trial be 
convicted of any degree of homicide, and even of a simple assault. 
This being so, it is probable that, in keeping with the policy of 
the Department to expedite the extradition of criminals, and 
. . . in recommending the issuance of a warrant, this Office should 
err rather on the side of surrendering the fugitive than on the 
side of defeating surrender, tlie warrant should be issued in this 
case, leaving the defendant to pursue such legal remedies in the 
courts as may be available to him. 

Memorandum of the Office of the Solicitor for the Department of Slate, 
Jan. 5, 1914, MS. Department of State, file 211 42B68/~. 

The United States Circuit Court of Appeals stated in Umted States 
ex rel. Klein v, Mvlligom that a person who is jiroved guilty of obtain- 
ing property by theft or fraud cannot be convicted as a receiver of the 
jJi'operty so obtained. 

50 F. (2d) 087, 689 (CCA. 2d, 1031). 

Benjamin D. Greene and John F. Gaynor were surrendered in 
extradition proceedings by the Canadian Government on charges of 
participation in fraud by an agent and trustee, participation in em- 
bezzlement, and receiving money and properly, knowing the same 
to have been fraudulently obtained. P’ollowing their return to the 
United States, the accused contended that the court was without 
jurisdiction; that none of the crimes was charged in the indictment; 
and that the court could try them only on the charges for which ex- 
tradition was granted. They insisted that, notwithstanding that the 
essential facts constituting an offense criminal in both countries were 
fully recited in the indiqtment and as fully placed before the commis- 
sioner of extradition, as appeared from his judgment, the court was 
without jurisdiction because in some of the counts the aggregated 
facts thus denounced by law w’ere, by the prosecuting authorities, 
termed a conspiracy. The court overruled the contentions, stating: 

In view of the grave consequences of the offenses charged, this 
proposition is startling to all who consider the right of the people 
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to have issues like this tried upon the merits and the guilt or 
innocence of the parties determined by the evidence. 


The whole contention of the accused may be summarized in a 
single sentence. The indictment charges conspiracy, and the 
prisoners were returned to the bar of this court for something 
else. It is further charged that the prisoners are put on trial 
for crimes other than those for which the extradition was granted. 
As we have previously seen, generic terms were utilized by the 
great diplomatists and lawyers who drafted this treaty wherever 
it was deemed that specific language was not adequate. Tire pur- 
pose was to accomplish extradition and the trial on the merits 
which should follow. Fraud by an agent or trustee, and partici- 
pation in extraditable crimes are illustrations of this charac- 
ter. . . . An indictment is to be construed, not by the name with 
which it is christened, but by the crime which it actually truly 
and fully sets forth in the ar'erments of fact. If, then, it should 
appear that the pleader in this case termed as a conspiracy, a 
gigantic scheme to defraud the United States of hundreds of 
ttiousands of dollars, a scheme which in its substance and essence 
is made penal by the statute, which is made penal also by the 
criminal laws of Canada, if the averments are full, circumstantial, 
complete, putting the prisoner on notice of all the proof which 
the government intends to offer against him ; if, in other words, 
it is an adequate description of joint participation in a gigantic 
fraud accomplished by a trusted agent of the government of the 
United States, how is anybody hurt because along with all this 
fullness of averment, this completeness of notice and informa- 
tion of the character of the offense charged, the pleader also terms 
it a conspiracy 1 

Our conclusion, then, is that the extradition was amply author- 
ized by the treaty ; that the prisonei s were extradited for alleged 
crimes indictable in both countries; that the language of the 
present indictment is, in all substantial respects, adequate to 
secure their constitutional rights to full information of all the 
charges against them, and to accord them a fair and righteous 
trial so far as the indictment goes. 

United States v. Greene, et al , 148 Eed. 766, 771-77G (D C , S D. Ga., 1906) . 

When counsel for George E. Buck, who had been extradited to Can- 
ada, complained to the American Consul at Calgary, Canada, that the 
accused had been convicted of an offeii'^e other than the one for which 
he was extradited, the Consul requested the Secretary of State to 
authorize the employment of an attorney “to hold a watching brief 
for the Department of State” when the case was argued before the 
Supreme Court of Canada at Ottawa. The Secretary of State in- 
formed the Consul : 

It would not be in accordance with Department’s practice to be 
represented by counsel at hearing of appeal in Buck case. Ques- 
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tion of diplomatic intervention could apparently be decided upon 
inspection of court records. 

Consul Glum to Secretary Lansing, telegram of Feb. 4, 1917, and Mr. 

Lansing to Mr. Clum, telegram of Feb. 5, 1917, MS. Department of State, 
file 211.42B85/20. 

While the provision in article IX of the treaty between the United 
States and Switzerland (2 Treaties, etc. [Malloy, 1910] 1^71, 1774 ; 31 
Stat. 1928, 1932) requires the consent of the accused before the de- Consent 
manding state may prosecute for an offense other than that for which 
extradition was granted, the convention concluded in 1882 between 
the United States and Belgium (1 Treaties, etc. [Malloy, 1910] 100, 

101; 22 Stat. 972, 974), as well as several others, requires the consent 
of the government of the asylum state before such prosecution may 
be had. 

In 1906 the British Ambassador in Washington protested against 
the conviction and committal to the penitentiary of Arthur F. Mclntire 
for a crime other than that for v hich he had been extradited. The 
Attorney General reported to the Department of State that, while it 
was true that Mclntire had been convicted of a crime oher than the 
one for which he had been extradited and that the crime of which he 
had been convicted was not an extraditable crime, he had been in- 
formed of his rights under the treaty and had been offered his liberty; 
the accused had stated that he was tired of being a fugitive and wished 
to serve the sentence imposed upon him by the United States court. 

The British Government was informed of these facts and took no fur- 
ther action in the matter. 

Ambassador Durand to Acting Secretary Adee, no. 173, Sept. 11, 1906, and 
Acting Attorney General Robb to Secretary Root, Sept. 20, 1906, MS. Depart- 
ment of State, file 964/1, /3. 
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The memorandum of the Department of State relating to applica- 
tions for the extradition* from foreign countries of fugitives from 
justice states that each application should contain a statement to the 
effect that it is made solely for the purpose of bringing about the trial 
and punishment of the fugitive and not for any p»vate purpose and 
that, if the application is granted, the criminal proceedings will not 
be used for any private purpose. 

Dejmrtment of State, Memormdvm, Sept. 1921. 
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Henry O’Brien, whose extradition was requested by the British 
Embassy on behalf of the Government of Canada, sought to defeat 
extradition by alleging that an extraditable offense had not been 
charged but that surrender was desired in order to force payment 
of a judgment obtained in a civil action. In holding the accused for 
the action of the Secretary of State, the Commissioner stated : 

I do not think it makes any diffeience in this criminal pro- 
ceeding whether a civil proceeding had been instituted prior 
to the criminal proceeding or not. Tlie fact that the civil pro- 
ceeding had been instituted would not bar a criminal proceeding 
if there was evidence that a crime had been committed. 

Record of Proceedings, p. 62, MS. Department of State, file 211.42O’B0/1. 

J. Budd Smith, a temporary resident of the Republic of Panama, 
went into the Canal Zone on April 9, 1917, to give testimony in the 
United States court there in a civil case. While he was in the Canal 
Zone a summons, a complaint, and a restraining order, or temporary 
injunction, arising out of the same case were served on him, notwith- 
standing that he appeared specially as a possible witness. The injunc- 
tion was made permanent, after a hearing on a later date when Smith 
was not present in court. Just prior to the date on which it was made 
permanent, Smith violated the terms of the preliminary injunction. 
He was thereupon cited for criminal contempt, and a bench warrant 
was issued for his arrest. On application made to the authorities of 
Panama a court of that country ordered his extradition on the con- 
tempt charge. He was returned to the Canal Zone and placed in jail. 
While so confined he was, for the first time, served with a citation to 
show cause why attachment should not issue for a civil contempt. 
The United States District Court for the Canal Zone adjudged Smith 
guilty of civil contempt of the court and entered an order against 
him. He appealed to the Circuit Court of Appeals for the Fifth 
Circuit, which stated : 

The judgment rendered in the contempt proceedings is not 
sustainable, even if the appellant was subject to be punished for 
disobeying an order which was never made effective by a valid 
service of process. The only service upon him of the order com- 
manding him to appear and show cause why he should not be 
attached for contempt was made while he was in jail, held as an 
extradited prisoner. It seems that this was not permissible 
because of th# court’s lack of right to exercise jurisdiction of 
the appellant for any purpose other than the one for which he 
was delivered by the Panama authorities, unless the exercise of 
jurisdiction is based upon something happening after the extra- 
dition. United States v. Eauscher, 119 U.S. 407, 422, 7 Sup. Ct. 
234, 30 L. Ed. 425; In re Reinitz (C.C.) 39 Fed. 204, 4 L.il.A. 
236; In re Baruch (C.C.) 41 Fed. 472; Collins v. Johnston, 237 
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U.S. 502, 35 Sup. Ct. 649. 59 L. Ed. 1071 : U.S.K.S. ^5275 (Corap. 
St. 1916, §10121). 

Ho^vevei- this ma 3 ' be, certainlj' a court should not allow itself 
to be made the instrument of j>ervortinfT the process of extradi- 
tion to serve the purpose.s of a private litigant who was instru- 
mental in having that ])rocess resorted to with the object of 
having the extradited person subjected to a civil liability, instead 
of being tried for the crime with which he was charged. It is 
fairly to be inferred from cii’cumstances disclosed that, if the 
pi’ocuring of the extradition was accompanied by a purpose to 
try the appellant on the criminal charge on which he was 
extradited, that purpose was a ver_v secondary one and was 
subordinated to the controlling one of getting the appellant into 
the Canal Zone, so that civil process for an alleged contempt 
of court might be served upon him and a hearing on that charge 
had. It was not until after it had become apparent that service 
could not be made of the court's ortler to show cause that one 
of the appellees, at whose instance that order was procured, 
made the affidavit which was the beginning of the criminal pro- 
ceeding against the appellant. That criminal charge was made 
the means of effecting the appellant’s extradition. I^Tien, as a 
result of the extradition, tlie opportunity’ was afforiled of trying 
the appellant on that charge, the public official whose duty it 
was to prosecute it, instead of manifesting a desire to avail 
himself of that opportunitj’, actively co-operated with the coun- 
sel for the appellees in the effort to have the court give prece- 
dence to a civil case brought against the aiipellant hefore the 
criminal proceeding was instituted — service of i>rocess in the 
civil case having been made while appellant was held in custody 
to answer the criminal charge — and volunteered the suggestion 
to the court that the criminal case must wait upon the court’s 
action in the civil one. To say the least, there was the appear- 
ance of the process of extradition being permitted to be made 
use of, not for the ostensible public purpose which could justify 
the resort to it, but to afford to private litigants the opportunity 
of securing the enforcement against the appellant of an asserted 
civil liability. 

Smith V. Oovetmment of Canal Zone et al., 249 Fed. 273, 277—279 (1918). 




CHAPTER Xm 

INTERNATIONAL COMMUNICATIONS 
ELECTRICAL COMMUNICATIONS 
SUBMARINE TELEGRAPH CABLES 
PROTECTION 

§349 

The convention for the protection of submarine cables signed at 
Paris on March 14, 1884 is applicable to submarine cables “outside 
of the territorial waters” landed in the territories, colonies, or pos- 
sessions of the states party to the convention; and “the breaking or 
injury of a submarine cable, done willfully or through culpable 
negligence, and resulting in the total or partial interruption or em- 
barrassment of telegraphic communication” is to be “a punishable 
offense” (art. II) in the courts of the country “to which the vessel 
on board of which the infraction has been committed belongs” (art. 
VIII). The convention further provides that the owner of a cable 
who by the laying or repairing of it causes the breaking or injury 
of another cable shall be required to pay the cost of the repairs 
rendered necessary (art. IV) ; that, when a vessel engaged in repair- 
ing a cable carries appropriate signals, other vessels shall keep at a 
distance therefrom of at least one nautical mile (art. Y) ; that vessels 
able to see buoys designed to show the position of cables that are 
being laid or are out of order or broken, shall keep at a distance 
therefrom of one quarter of a nautical mile (art. VI) ; that owners 
of vessels who can prove that they have sacrificed an anchor, a net, 
or any other implement used in fishing, in order to avoid injuring 
a submarine cable, shall be indemnified by the owner of the cable 
(art. VII) ; that prosecutions for infractions contemplated by articles 
II, V, and VI shall be instituted ‘ “by the State or in its name” 
(art. IX) ; and that the stipulations of the convention “shall in no 
wise affect the liberty of action of belligerents” (art. XV). 

24 Stat. 989 ; 2 Treaties, etc. (Malloy, 1910) 1949. 

“Tbere is no permanent organ charged by the member states with 
watching over the operations of the convention. A bureau was suggested 



244 


CHAPTER XIII — ^INTERNATIONAL COMMUNICATIONS 


when the five Latin nations made the first treaty concerning submarine 
cables in 1864, but no such organ was considered in the conferences which 
developed the treaty of 18S4. A commission was set up in 1909 by the 
Lisbon Telegraph Conference, in order to promote amity between the cable 
companies and the fishing industry but that commission was not perma- 
nent. It may be noted, however, that the International Telegraph Bureau 
at Berne, which is also charged with the information service and what- 
ever of supervisory seivice is connected with the International Radio Tele- 
graph Union, does not neglect the oceanic cable, in its reports, in its sug- 
gestions, and in the pages of the ofiScial Journal.” Keith Clark, Interna- 
tional Communications (1931) 138. See ibid., ch. Ill, for a brief back- 
ground and analysis of the convention and the subsequent declaration and 
final protocol relating thereto. 

An act of Congress to carry into effect the convention was approved 
on Feb. 29, 1888. 25 Stat. 41 Jurisdiction over all offenses under the 
act and of all suits of a civil nature arising thereunder, whether the 
infraction was committed within or without the territorial waters of the 
United States, is vested in the District Courts of the United States, pro- 
vided that when the infraction occurs outside of American territorial 
waters the vessel on board which it has been committed is a vessel of the 
United States (sec. 13). 

Acting under instructions from the Department of State, the Am- 
bassador in London addressed the British Secretary of State for 
Foreign Affairs, on May 27, 1908, as follows; 

. • . four out of tlie five Transatlantic cables belonging to the 
Commercial Cable Company have been made useless through dam- 
ages done by English trawlers fifty miles off the West Coast of 
Ireland. . . . 

My Government instructs me to refer to the obligations in such 
a case under the Submarine Cable Convention between Great 
Britain, the United States and twenty-four other nations, en- 
tered into at Paris on the 14th of March 1884 ; and to express its 
confidence that the matter will have your immediate atten- 
tion. , , . 

... It is believed by the representatives of the Company here 
that the ground thus occupied by the cables is so small that no 
serious injury to the fishing industry could be caused by a complete 
exclusion of trawlers from this danger zone. They have in fact 
communicated to me an assurance by Mr. Heron, Managing Di- 
rector of six trawling Companies in Swansea, Wales, to the effect 
that closing this cable zone to them would probably not cause an 
appreciable derangement of their industry. 

I may add, as tending to show the gravity of the situatiitn, that 
a complaint has already reached me from one of the great inter- 
national news agencies, as to the increasing difficulty of getting 
their despatches transmitted. 

In further reference to the subject, the Ambassador again com- 
municated with the British Foreign Office on May 30, 1908 as follows: 

• ' • mention a further despatch from my Govern- 

ment, advising me of representations from the Commercial Cable 
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Company to the effect that all the Cable Companies have suffered 
from the same cause, and that at present nearly one half of all 
the Atlantic cables are out of commission on account of injuries 
due to trawlers. 

• • ■ • • • • 

My Government repeats to me the suggestion that all deep sea 
trawling should be prohibited on the Soum-West coast of Irmand 
within the so-called danger zone. 

On June 15, 1908 the Ambassador placed at the disposal of the 
Foreign OfBce a section of a damaged cable, fished up by the Com- 
mercial Cable Company’s repair ship and found to have attached to 
it fragments of a trawler’s net. Similar injuries to cables of the 
Western Union Telegraph Company, alleged to be the result of opera- 
tions of trawlers, were called to the attention of the Foreign Office 
by the Ambassador. 

Ambassador Reid to Sir Edward Grey, May 27, 1008 (enclosure in des- 
patch G20 from the Embassy in London, Miiy 29, 1908), and May 30, 1908, 
MS. Department of State, flies 13674/15-19 and /43-51. 

On Sept. 16 an interdepartmental committee appointed by His Majesty’s 
Postmaster General to inquire into the matter made the following report 
of its findings and recommendations ; 

“(A) The Committee are of opinion that injury is sometimes caused to 
submarine cables by otter boards of certain types and boards out of repair, 
and by beam trawls with defective trawl-heads. 

“(B) They think that there would be little risk of injury from trawls of 
either kind if they were always suitably constructed and In good condition. 

“(C) They find that the owners of trawling vessels are generally willing, 
and indeed anxious, to modify their trawling gear with the view of minimis- 
ing the risk. 

“(D) Tliey are not prepared to recommend the proscription of any area 
beyond territorial limits. 

“(B) They recommend that all Cable Companies should (as certain 
companies and the Post Oflice have already done) establish friendly rela- 
tions with the fishermen who frequent the waters in which their cables are 
laid; while the fishermen on their part should try to clear their trawls 
when they foul a cable, and should report the position of any contact with 
a cable. 

“(F) They recommend that a system of Government inspection of the 
' gear of trawlers be at once instituted. 

“(G) They recommend that steps be taken through the diplomatic 
channel to invite neighbouring foreign States to adopt a similar system 
of inspection. 

“(H) They think that eventually an International Conference may be 
nece.csary to settle the terms of a Convention on the subject. 

“(I) They recommend tha^ the Cable Companies should consider the 
question of substituting heavier types of cable in the areas affected.” 

Subsequently, in 1909, arrangements were made by the Board of Agri- 
culture and Fisheries for an inspection of trawling gear along the lines 
recommended by the committee. 
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Report of Interdeparlmental Committee on Injuries to Submarine Cables, 
etc., p. sii (enclosure in letter from the Commercial Cable Co. to Secretary 
Root, Nov. 16, 1908), MS. Department of State, file 13674/73-74. 

A preliminary conference for the further protection of submarine 
telegraph cables was held in London in 1913. Representatives of 
Belgium, Denmark, France, Germany, Netherlands, Norway, Portu- 
gal, Spain, Sweden, and United Kingdom participated. Resolutions 
were adopted to the effect that “all gear used in trawling should 
be constructed in such a manner and maintained in such a condition 
as to reduce to a minimum the danger of entanglement with sub- 
marine cables” (resolution I) ; that each Government should make 
provision for inspection of otter-boards or other trawling gear on 
vessels of its nationality (resolution II) ; that each Government 
should appoint for each port a suitable authority to receive declara- 
tions with respect to losses sustained by an owner of a vessel in order 
to avoid injuring a submarine cable, for which indemnification is to 
be made by the owner of the cable under article VII of the 1884 con- 
vention, referred to ante, p. 243 (resolution III) ; that the maritime 
population should be informed of “the nature and use of submarine 
cables, the danger, inconvenience and expenses which result from 
any damage” thereto, “the compensation which may bo claimed for 
any sacrifice of ship’s gear”, the means of disengaging an anchor 
hooked in a cable — “explaining that force must not be used, but 
that it is better to sacrifice the anchor and claim compensation” — 
and the penalties contemplated under the convention of 1884 for dam- 
age to submarine cables caused wilfully or by culpable negligence 
(resolution IV) ; and that the various countries should exchange 
information of a technical character relatn'e to certain phases of 
the problems involved (resolution V). 

The International Telegraph Conference held in Paris in 1925 
expressed the opinion that the governments concerned should do 
their utmost to arrange for the strict application of the above 
resolutions. 

Gt. Br., Parliamentary Papers (1913), Cd. 7079; Ivtemational Telegraph 
Oonveniwn, of Saint-Petersburg and Service Regulations Annexed, Revision 
of Paris, 1925 (London, 1928) 138-139. 

In 1927 the Institute of International Law adopted, at its session in 
Lausanne, a vaeu that the various states agiee to ratify the rules proposed 
in London in 1913 and that they insist that the proprietors or lessees of 
submarine cables simplify the formalities for the reimbursement for the 
loss by fishermen or navigators of machinery or apparatus destroyed or 
abandoned to preserve submarine cables. 22 A.J.I.L. Spec. Supp. (1928) 338. 
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In denying the right of the United States to recover for damages to a cable 
allegedly caused by a steamship in the harbor of Valdez, the District Court 
of the District of Alaska said : 

“Under the treaty of 1884 between the United States and various other 
countries relating to submarine cables, it is provided that the owner of the 
cable will compensate the owner of any vessel which loses its anchor or 
other equipment in avoiding injury to the cable. 

“Counsel for libelant lays particular stress on the case of Davidson S.S. 
Co. V. United States, 205 U.S. 193, 27 Sup. Ct. 482, 51 L. Ed. 764, citing from 
the opinion in this case ; / 

“It . . . appears [in the above-cited case] that the obstruction to naviga- 
tion was generally known to mariners, that the knowledge thereof could 
easily have been obtained by the captain, and further that official circulars 
were mailed to him giving notice tliereof, which is quite a different state of 
affairs from that in the case at bar, where it is not even shown that any 
information could have been obtained by the captain of the Alameda, had 
he sought it, that the location of such cable was not generally known, and 
that all the other sea captains mentioned had no notice thereof, and did 
not consider that they were lacking in care and prudence in not knowing 
such location.’’ 

United States v. The Alameda et ah, 5 Alaska 663, 667-668 (1917). 

For the award of the tribunal established under the special agreement of 
Aug. 18, 1910 in the case of the Great Northwestern Telegraph Company 
(Great Britain v. United States) for injury to a telegraph cable caused by 
the American gunboat Essex in dropping her anchor in a reserved space in 
Quebec harbor and fouling the cable, see Nielsen's Report (1926) 436. The 
United States admitted liability in this case. 


LANDING LICENSES 

§350 

In an instruction to the Ambassador to (jreat Britain in 1919 the 
Department of State described the procedure at that time regarding 
the granting of permits to land cables in the United States as 
follows : 

As there is no legislation of Congress at the present time 
governing the subject, permits to land cables in the United States 
are granted by the President, by virtue of his power as director 
of the relations of the Government with foreign powers, and 
as Commander in Chief of the Army and Navy. The permit 
for license is granted by the President through the Department 
of State, after negotiations conducted by the Department of 
State with the diplomatic agents of the country of the cable 
company desiring the permit to land; or in case the cable com- 

S any is an American company, with the officers of the company 
irectly. The approval of the War Department in the form of 
a license governing the conditions of the physical laying of the 
cable must also be obtained. 
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Landing of 
Western 
Union 
Telegraph 
Co. cable 
at Miami 


Cancelation 
of Western 
Union 
concession 
in Cuba 


The Third Assistant Secretary of State (Long) to the Ambassador in 
London (Davis), no. 324, July 31, 1919, MS. Department of State, file 
841.73/10. 

In July 1919 the Western Telegraph Company, a British corpo- 
ration, entered into a contract with the Western Union Telegraph 
Company, an American corporation, by the terms of which the 
former agreed to lay a submarine cable from Brazil to Barbados and 
the latter agreed to lay and maintain a cable from Miami, Florida, 
to Barbados. The two parties agreed to equip and maintain a joint 
station at Barbados and respectively to transmit messages over the 
resulting “through line” to South America and Europe. 

The Department of State declined to recommend to the President 
that a permit be issued for the landing of the cable at Miami because 
of the proposed connection between the Western Union Telegraph 
Company’s lines and those of the Western Telegraph Company, 
which, by grant of the Brazilian Government, enjoyed a monopoly 
of interportal connections in Brazil. The Western Union Telegraph 
Company nevertheless attempted to lay a cable from Miami to Bar- 
bados without a permit. On July 30, 1920, the Secretary of State in- 
formed the British Ambassador in Washington that the British cable- 
ship Colonia was on its way to Miami to land the cable although a 
permit had been withheld, and that measures had been taken by the 
Government of the United States physically to prevent such landing. 
It was suggested that the Ambassador convey a timely warning to 
the master of the Colonia. The cable was subsequently laid by the 
Colonia from a point just outside of the three-mile limit off Miami 
Beach. The Western Union Telegraph Company, having failed to 
land the cable, planned to splice into it a branch cable to connect at 
Cojimar, Cuba, with three cables which had been theretofore main- 
tained and operated by it from that point to Key West, Florida. 

Secretary Colby to Sir Auckland Geddes, July 30, 1920, MS. Department 
of State, file 811.73/235a. See also 1920 For. Rel., vol. II, p. 687. 

The Western Union Telegraph Company obtained from the Gov- 
ernment of Cuba in 1920 a concession allowing it to land at Cojimar 
a direct cable from Barbados. On December 24, 1920 the company’s 
permit to land at Cojimar was suspended by the President of Cuba. 
On January 14, 1921 the Department of State instructed the Minister 
to (Alba to communicate orally and informally to the President a 
statement — 

that the Government of the United States had not.felt at liberty 
to request the Cuban Government to suspend the landing permit 
because of the fact that the granting or the refusal of this land- 
ing permit was, of course, a matter within the sovereign rights 
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of the Cuban Government; that although it would be objection- 
able and detrimental to the interests of the United States if such 
cable in violation of the policy of the United States and of the 
landing permit granted on November 20, 1920 by the United 
States to the Western Union Company, reflating the operation 
of its cables between Key West and Cojimar, were used for 
transmitting through messages from the United States to Bar- 
bados and from thence to Brazil, in which latter country the 
connecting company enjoys monopolistic privileges, the Depart- 
ment had not felt justified in requesting the Cuban Government 
to assist in a controversy between the United States and an 
American corporation. 

The Minister was authorized to say that the United States reserved 
the right to protest to the Cuban Government later if the Cuban land- 
ing permit should be again granted to the Western Union and if it 
should be ascertained later that the landing of that cable in Cuba had 
been used by the company as a subterfuge and as a means of violating 
the conditions under which messages were permitted to pass between 
Key West and Cuba. The Minister was also informed, on January 29, 
1921, that the United States would not support any claim of the West- 
ern Union for indemnity based on the suspension of its landing peimit 
in Cuba since article III thereof expressly provided for its suspension 
when it was deemed proper for the protection of the public interest 
and since the United States believed that the landing license in Cuba 
had been obtained to circumvent any action it might take to prevent 
the landing of the cable at Miami Beach. 

The ChargA d'Affaires in Cuba (White) to the Secretary of State (Colby), no. 
253, July 10, 1920, MS. Department of State, file 837.73/6; Minister Long to 
Acting Secretary Davis, telegram 360, Dec. 24, 1020, iUi. /27; Mr. Davis to 
Mr. Long, telegram 16, Jan. 14, 1921, and Mr. Colby to Mr. Long, telegram of 
Jan. 29, 1921, ibid. /32. See also 1920 For. Rel., vol. II, pp. 60, 69; 1921 For. Rel., 
vol. I, pp. 816, 822. For the text of the license of Nov. 20, 1920, see MS. Department 
of State, file 811.73/461. 

Suit was instituted by the Western Union Telegraph Company 
against the Secretaries of State, War, and tlie Navy to enjoin them 
from interfering with its acts. A suit in equity was thereupon brought 
by the United States against the company to prevent it from making 
the allegedly unauthorized cable connection between the shores of the 
United States and a foreign country. A motion by the Government 
for a preliminaxy injunction was denied by the District Court of the 
United States for the Southern District of New York on February 25, 
1921. Judge A. N. Hand, in the course of the opinion, stated : 

. . . The government . . . contends that the Executive has the 
power to prevent the landing of cables and other physical connec- 
tion of foreign countries with this country, because Congress has 
long acquiesced in executive regulation of such matters in cases 
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where Congress has not acted. From the time of the administra- 
tion of President Grant there has been frequent and growing 
insistence by the Executive upon the right to regulate the landing 
of cables connecting with foreign countries, and this alleged 
prerogative has been recently extended to grant permits to light 
lines, oil lines, telephone lines, aerial railways, and pipes for the 
disposal of waste from the manufacture of soda ash. The exercise 
of this executive power has been acquiesced in by various corpo- 
rations, who perhaps found it easier to accept a permit than to 
attempt to resist the Executive. President Grant, in a message to 
Congress in December, 1875, referred to a French company which 
proposed to lay a cable from the shores of France to the United 
States. President Grant stated in his message that he could not 
concede that any power should claim the right to land a cable on 
the shores of the United States and at the same time deny to the 
United States or to its citizens or grantees an equal right to land a 
cable on its shores. 

President Grant ... set forth conditions which he thought 
should be exacted before allowing foreign cables to land, and said : 

“I present this subject to the earnest consideration of Congress. 
In the meantime, and unless Congress otherwise direct, I shaU not 
oppose the landing of any telegraphic cable which complies with 
and assents to the points above enumerated, but will feel it my 
duty to prevent the landing of any which does not conform to the 
first and second points as stated, and which will not stipulate to 
concede to this government the precedence in the transmission of 
its official messages and Avill not enter into a satisfactory arrange- 
ment with regard to its charges.” 

There is attached to the moving papers letters from Secretaries 
of State Fish, Evarts, Blaine, and Day (noiv Mr. Justice Day) 
requiring executive permits, as ivell as from Secretary Bayard and 
Secretary Root, and Attorneys General Griggs, Knox, Wicker- 
sham, and McReynolds (noiv Mr. J ustice McReynolds) . The only 
break in this continuous position taken by the Executive Branch 
of the Government for the last 50 years was during the adminis- 
tration of President Cleveland. Secretaries Gresham and Olney 
declined to exercise the power upon the ground that presidential 
action would not be binding upon Congress, and that the President 
was without power. 

In 1898 Acting Attorney General Richards (22 Op. Attys. Gen. 
25-27) rendered an elaborate opinion in regard to this matter in 
which he summarized the position of the government by saying : 

“I am of the opinion, therefore, that the President has the 
power, in the absence of legislative enactment, to control the land- 
ing of foreign submarine cables. . . .” 

• 

_ . . . _ While the original power of the President in such matters 
is questionable, the long-continued practice of the Executive, after 
a formal message to Congress by President Grant regarding 
foreim cable connections, may indicate their willingness to have 
the Executive take the kind of action that is here insisted upon in 
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cases where there is no appropriate legislation covering the sub- 
ject-matter. 

Judge Lacombe, in the case of United States v. La Compagnie 
Francaise, etc. (C.C.) 77 Fed. 495, where a cable company having 
no franchise under the Post Eoads Act was involved, said that — 

“Without the consent of the general government, no one, alien 
or native, has any right to establish a physical connection be- 
tween the shores of this country and that of any foreign nation. 
Such consent may be implied as well as expressed, and whether 
it shall be gi’anted or refused is a political question, which, in the 
absence of congressional action, would seem to fall within the 
province of the Executive to decide.” 

... It may be that the President, before Congress has acted, 
may exercise this power in respect to a foreign cable company 
having no congressional franchise. This is claimed to have been 
substantially the situation in the case of the French Cable Com- 
pany, decided by Judge Lacombe. But in respect to the Western 
Union, which by the Act of July 24, 1866 (supra [14 Stat. 44]) 
possesses a federal franchise covering a business with foreign 
countries and regulated as to rates by an agency of the govern- 
ment created by Congress, it seems unreasonable to hold that 
Congress has not occupied the field and legislated so generally in 
regard to this defendant that it has withdrawn it from the exer- 
cise of executive power in respect to foreign cable connections. 

Uniled States v. ^Yestern Union Telegraph Co., 272 Fed. 311, 316-322 
(S.D.N.Y., 1921). The Circuit Court of Appeals, on Mar. 10, 1921, af- 
firmed the order denying the preliminary injunction. 272 Fed. 893 (C.C. A. 
2d, 1921). 

On May 27, 1921 an act was approved (the so-called “Kellogg 
act”) forbidding the landing or operation in the United States of 
any submarine cable directly or indirectly connecting the United 
States with any foreign country without a written license from the 
President. Section 2 provides : 

. . . That the President may withliold or revoke such license 
when he shall be satisfied after due notice and hearing that such 
action will assist in securing rights for the landing or operation 
of cables in foreign countries, or in maintaining the rights or 
interests of the United States or of its citizens in foreign coun- 
tries, or will promote the security of the United States, or may 
grant such license Upon such terms as shall be necessary to assure 
just and reasonable rates and service in the operation and use of 
cables so licensed: Provided., That the license shall not contain 
terms or conditions granting to the licensee exclusive rights of 
landing or of operation in the United States . . . 

Section 3 empowers the President to prevent the landing of any cable 
about to be landed in violation of the act and confers jurisdiction on 
District Courts of the United States to enjoin the landing or opera- 

!).*!7407 () — 51 — VciL. iv 17 
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tion of such a cable or to compel by injunction the removal thereof. 
42 Stat. 8. 

By Executive order issued July 9, 1921 the President directed that 
the Secretary of State should receive all applications for licenses for 
the landing or operation of cables and, after obtaining from any de- 
partment of the Government such assistance as he might require, 
should inform the President with regard to the granting or revocation 
of such licenses. 

Bi. Or. 3513, July 9, 1921, MS. Department of State, file 811.73/709. See 
G. G. Wilson, “Landing and Operation of Submarine Cables in the United 
States”, in 16 A.J.I.L. (1922) 68-70. 

Executive Order 3513 of July 9, 1921 was amended in 193-1 to read : 

“. . . the Federal Communications Commission is hereby authorized 
and directed to receive all applications for licenses to land or operate sub- 
marine cables in the United States, and, after obtaining approval of the 
Secretary of State and such assistance from any executive department or 
establishment of the Government as it may require, it shall advise the 
President with respect to the granting or revocation of such licenses.” 
Ex. Or. 6779, June 30, 1934. 

On May 1, 1922 a license was issued to the Western Union Telegraph 
Company to land its cable from Barbados at Miami Beach, Florida, 
upon the condition that the cable would be sealed and would not be 
operated or connected with the company’s land lines until a license 
“to land and operate” the cable had been granted. On August 12, 
1922 a license for 80 days was issued to it to land and operate its cable 
at Miami Beach for the purpose of carrying messages between the 
United States and Europe. The granting of a final license to the 
company was conditioned on the waiver by the Western Telegraph 
Company and by the All America Cables Company, Inc. (an Amer- 
ican corporation), of their exclusive privileges in South America. 
The Department of State insisted that not only should such waivers 
be executed by the above-mentioned companies but also that satisfac- 
tory expressions of acquiescence should be obtained from such govern- 
ments of South America as were concerned. The waivers having been 
executed and satisfactory expressions having been received from the 
Governments of Brazil, Argentina, and Uruguay, in which the West- 
tern Telegraph Company had held exclusive privileges, and from the 
Governments of Ecuador, Colombia, and Peru, in which the All Amer- 
ica Cables Company had held exclusive privileges, a license to land 
and operate a cable from Miami Beach to Barbados was issued to the 
Western Union Telegraph Company on August 24, 1922. 

MS. Department of State, file 811.73W52/77, /SO, /92. See also 1922 For. 
Rel., vol. I, pp. 518-^38. 

On Oct. 13, 1922, the Government having appealed from the decision of the 
Circuit Court of Appeals {ante, p. 251), a joint suggestion and stipulation 
was filed by the parties to the case of the United States v. Western Union 
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Telegraph Company suggesting that, in view of the enactment of the act 
approved May 27, 1921 and the issuance to the Western Union Company 
of a license thereunder in respect to the cable In controversy, the case was 
moot. An oi'dcr was entered by the Supreme Court on Oct. 2.S, 1922 re- 
manding the ease to tlio District Court with directions to enter a decree 
dismissing the bill without prejudice iind without costs to either party. 
2(i0 U.S. 754 (1922). For a copy of tlic joint suggestion and stipulation, 
see MS. Department of State, flic 811.73W52/109. 

The Secretary of State, on Sept. 20, 1922, requested a formal statement 
from the Attorney General for the guidance of the Department of State 
in dealing with cases where telegraph or telephone lines, power-transmia- 
sion lines, pipe lines, or other agencies had been constructed or were to 
be constructed connecting the United States with a foreign country. The 
Attorney General replied tiiat — 

“the disposal of the Western Union Telegraph Company case by stipula- 
tion, on the ground that the question at is.sue wa.s moot, could not affect 
prejudicially, or otherwise, any right that the President may have in the 
matter above Indicated. In the Western Union Telegraph Company case 
the Government contended that even when not specifically authorized by 
Congress, the President had an inborenl right to prevent such connec- 
tions between this and foreign countries. The District Court for the 
Southern District of New York decided against this contention, and that 
was the subject of the appeal in the Supreme Court of the United States. 
In that case the question of power became moot by reason of the pas- 
sage of an Act of Congress which conferred upon the President the dis- 
puted authority. The decision of the District Court was, therefore, re- 
versed and the case remanded to dismiss the Government’s bill ‘without 
prejudice.' Therefore the power of the President, in the uhsence of Con- 
gressional authority, is, so far us that case is concerned, e.vactly where 
it was before; for while the decision of the District Court remains, the 
dLsmissal of the suit without prejudice clearly indicates a right of the 
Government at any time to assert the inherent power of the President 
above referred to. This would be true even in the case of a cable sought 
to be laid by the Western Union Telegraith Company ; for the dismissal 
without prejudice prevents the case from being res adjudicatu as between 
the Government and the Western Union Telegraph Company. A fortiori 
this disposition of the case cannot affect the Government as to other com- 
panies and as to other possible conflicts in cases arising under different 
circumstances.” Attorney General Daugherty to Secretary Hughes, Nov. 
15, 1922, MS. Department of State, file 811.73W52/112. 

On April 22, 1930 the Department of State said in a letter to the 
President of the Western Union Telegraph Company that, since the 
issuance of the license to the Western Union Company on August 24, 
1922, the All America Cables Company, Inc., had been attempting to 
procure in Brazil rights of interportal operation and tliat such rights 
had not been obtained because of the opposition of the Western Tele- 
graph Company, which, it was alleged, still asserted the possession 
of monopolistic rights in Brazil and, in particular, exclusive right to 
the interportal operation of cables on the Brazilian coast. The De- 
partment quoted from a memorandum filed by the Western Telegraph 
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Company with the Director General of Telegraphs in Brazil, which 
stated that the waiver of special rights signed by it in 1922 referred 
to international communications only, without including its Brazilian 
intercoastal monopoly, and which objected to the granting by the 
Brazilian Minister of Foreign Affairs to the All America Cables Com- 
pany, Inc., of any concession that permitted it to handle intercoastal 
traffic. The Department observed in its letter that the landing license 
of August 24, 1922 required that neither the Western Union Telegraph 
Company nor any company with which it was associated should op- 
pose in any way the landing, connection, or operation by any Amer- 
ican company of cables in South America on terms of equality. 

On May 9, 1930 the Department of State instructed the Ambassador 
in Brazil to inform the Brazilian Foreign Office that the Government 
of the United States hoped that, in accordance with the spirit of the 
compromise for the waiver of special rights in South American coun- 
tries by British and American cable companies, reached in 1922 and 
assented to by the Brazilian Government, the Government of Brazil 
would accord to the All America Cables Company, Inc., the same 
rights for the carriage of local interportal traffic as were enjoyed by 
the British Western Telegraph Company. 

On January 11, 1935 the Jorml do commercio announced that a de- 
cree had been signed by the President of Brazil authorizing the All 
America Cables Company, Inc., to lay a submarine cable between Kio 
de Janeiro and Santos and to handle internal and international mes- 
sages on land telegraph lines connected with its stations. 

The Acting Secretary of State (Cotton) to Mr. Carlton, Apr. 22, 1930, MS. 
Departihent of State, file 832.73A15/ol ; Secretary Stimson to the Embassy 
in Brazil, telegram 24, May 9, 1930, ibid. /36 ; the Consul General at Rio de 
Janeiro to Secretary Hull, Jan. 11, 1935, ibid. /65. 

In 1922 the Compagnie Frangaise des Cables Telegraphiques ad- 
dressed a letter to the Secretary of State relating to the four cables 
which it was operating in the United States. Three of the cables had 
been landed in the United States prior to 1899 without a presidential 
license therefor, although one of these, extending from Cape Cod to 
St. Pierre-Miquelon, had been landed in 1879 pursuant to permission 
contained in a letter addressed by the Secretary of State to the French 
Minister on November 10, 1879. See II Moore’s Dig. 457. Inquiry 
was made whether under the circumstances it was necessary for it to 
comply with the requirements of the act approved May 27, 1921 (the 
Kellogg act, ante, p. 251) . The Department of State replied that in 
its view application should be made for permission to land and operate 
the cables in the United States. 

Compagnie Frangaise des CSbies Tdldgrapbiques to Secretary Hughes, 
Aug. 15, 1922, and Assistant Secretary Harrison to the Compagnie Frangaise 


Cables 
landed 
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des cables Tafigrapbiques, July 21, 1923, MS. Departmeat of State, ffle 
811.73510731/2. 

The letter of the Office of the Chief of Engineers raises the 
question whether the Act approved May 27, 1921, entitled “An 
Act Relating to the Landing and Operation of Submarine Cables 
in the United States” requires a Presidential license to authorize 
the laying of a cable between two points in one of the states of 
the United States which are separated by a portion of the high 
seas. This question was considered in relation to the desire of tSe 
Pacific Telephone and Telegraph Company to lay and maintain 
two cables between San Pedro, California, and the Santa Cata- 
lina Island. The Department adopted the view that a license need 
not be obtained for a cable connecting two points in the same state. 
It would seem that the application of tlie Western Union Tele- 
graph Company for a permit to lay a cable between Key West 
and Punta Rassa [in Florida] raises the same question ... It 
is the view of the Department that a Presidential license need not 
be obtained to authorize the Western Union Telegraph Company 
to lay a cable between Key West and Punta Rassa. 

The Secretary of State (Hughes) to the Secretary of War (Weeks), Jan. 
28, 1924, MS. Department of State, tile Sll.73/713. The War Department 
accepted the view of the Department of State. Mr. Weeks to Mr. Hughes, 
Feb. 4, 1924, md. /714. 

For a statement indicating that it is the general policy of the United 
States (1) not to grant monopolistic or exclusive rights for the landing of 
submarine cables or the erection of radio stations, (2) not to support, dip- 
lomatically or otherwise, nationals seeking exclusive cable or radio conces- 
sions, and (3) not to prevent the granting of exclusive or privileged con- 
cessions for a reasonable term of years in cases where the probable traffic 
would not be sufficient to yield a fair return upon the capital invested In 
more than one system for the operation of the service in question, see the 
Assistant Secretary of State (Johnson) to the Minister in China (Mac- 
Murray), no. 1337, Sept. 4, 1929, MS. Department of State, file 893.73/57, 
referring to the Report of Subcommittee on International Cable and Radio 
Law and on Cable Landing Rights, ibid. 674.Dl/411a ; 1920 For. Rel., vol. I, 
p. 159. 

In view of the statement contained in your Commission’s letter 
of May 16, 1939 that “the power to revoke a cable license, even 
though issued at the outset on a permanent basis, is provided for 
by law as well as by the terms of the proposed license itself,” 
this Department is inclined to agree with your Commission that 
“it would appear that the Government’s control would be thereby 
adequately safeguarded without the necessity of issuing it on 
a temporary basis for one year only”. 

The Assistant Secretary of State (Messersmith) to the Chairman of the 
Federal Communications Commission (McNinch), June 16, 1939, MS. 
Department of State, file 811.73W521/28. 

The license under discussion as finally issued and signed by the Presi- 
dent was for an indefinite period, revocable at the will of the Government. 
The chairman of the Federal Communications Commission (Fly) to Presi- 
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dent Roosevelt, Sept. 7. 1939, iBid. 811.73W521/32 ; Mr. Messersmith to 
'Mr. Fly, Sept. 27, 1039, iUd. /30 

For the text of Executive Order 33G0-A, issued Nov. 29, 1920 by Presi- 
dent Wilson, canceling a cable permit issued to the Deulsch-Atlantische 
Telegraphengesellschaft In 1899, see 1920 For. Rel., vol. I, pp. 141-142. 

This is to advise that the President of the United States has 
given his consent, subject to certain conditions, for the rights 
and privileges conferred by the four presidential licenses dated 
FeWary 21, 1923, authorizing the landing of six cables at Far 
Rockaway, New York, to be transferi’ed from the Postal Tele- 
graph-Cable Company to the Commercial Cable Company. 
There is enclosed herewith a document executed by the President 
on March 11, 1939 containing such consent and setting forth the 
conditions upon which the same is given. 

Your attention is invited particularly to condition number (2) , 
which provides that the terms and conditions upon which the 
licenses were given, and upon which consent is given to the trans- 
fer therof, shall be accepted by a duly authorized officer of the 
Commercial Cable Company, and evidence of said acceptance 
shall be filed with the Federal Communications Commission. 

The Federal Communications Commission to the Postal Telegraph- 
Cable Company, Mar. lo, 1939, MS. Department of State, flic 811.73P84/2.5. 

After consideration of the court order dated January 20, 
1940 and the statements set forth in your letter, you are advised 
that on the understanding that The Commercial Cable Company 
is an American-owned corporation, this Department consents to 
the sale of this property by the Postal Telegraph-Cable Com- 
pany (New York) to The Commercial Cable Company, in ac- 
cordance with the ninth condition contained in the four cable 
landing licenses issued by the President of the United States 
on February 21 1923 permitting the landing of six cables on 
the shores of the United States. The Department desires to 
receive a statement concernii^ the nationality of the owners of 
the stock of The Commercial Cable Company. 

The Counselor of the Department of State (Moore) to Ohaclbourne, Wal- 
lace, Parhe & Whiteside, Jan. 25, 1940, MS. Department of State, file 
811.73P84/26. 


CABLE CONCESSIONS ABROAD 

§351 

On December 31, 1925 the Department of State wrote to the Presi- 
dent of the Western Union Telegraph Company that it was “not 
within the province of the Department to make applications to for- 
BigR governments for concessions on behalf of American companies, 
its action in such matters being limited to supporting American 
citizens or concerns in appropriate cases in their efforts to obtain 
concessions or modifications of existing concessions”. 
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Secretary Kellogg to Mr. Carlton, Dec. 31, 1925, MS. Department of 
State, file 811.7353b W52/2o7. 


On January 9, 1920 the Department of State instructed the Am- 
bassador in France to present to the French Foreign Office the 
request of the Western Union Telegraph Company for permission 
from the French Government to connect freely with and operate 
through the land lines of the French administration and to main- 
tain terminal offices for the acceptance and delivery of messages 
dealing directly and freely with the French public in all matters 
pertaining to the accejitance, transmission, and delivery of, and 
accounting for, all messages over the Western Union system. The 
Ambassador was instructed that, in presenting the company’s re- 
quest to the Foreign Office, he should call attention to the basis of 
reciprocity on which cable connections between the United States 
and France had been inaugurated and maintained. After quot- 
ing from the note of November 10, 1879 from the Secretary of State 
to the French Minister in Washington, granting landing privileges 
to the Compagnie Frangaise du Tel%raphe de Paris a New York 
(see II Moore’s Dig. 457) , the Department said : 


Cable 

offices 


Further, in the memorandum of conditions submitted by the 
Government of the United States in connection with that cable 
landing, is to be found the following : 

“First. That the company receive no exclusive concession from 
the Government of France which would exclude any other line 
which might be formed in the United States from a like privilege 
of landing on the shores of France and connecting with the 
inland telegraphic system of that country.” 

A similar provision is to be found in the landing permit 
granted the French Cable Company on August 23, 1917, for the 
re-landing of the cable of the Gei-man Cable Company, which 
was seized by the French Government during the war. 


As the enjoyment of the privilege of maintaining terminal 
offices and dealing directly with the general public is necessary 
to the full utilization of landing privileges accorded a cable 
company, it follows, in view of the understanding between the 
Governments of the United States and France that reciprocity of 
treatment should be accorded cable companies of either of the 
two countries desiring landing privileges on the shoi-es of the 
other, that the Western Union Company should be accorded 
privileges in France similar to those accorded the French Cable 
Company in the United States. It would_ seem especially just 
that such treatment should be accorded in view of the connection 
which is understood to exist between the French Government 
and the French Cable Company. 
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Previously, in 1919, the Department had similarly instructed the 
Ambassador to support the application of the Commercial Cable 
Company for the privilege of opening all necessary ofiSces in Paris. 

The French Foreign Office replied in respect to both companies that 
the permission could not be granted, since it was contrary to the 
spirit governing the French telegraphic service, which was a state 
monopoly. In a communication dated March 3, 1920, addressed to 
the Ambassador, the Foreign Office said: 

The principle to apply in this question is the equality of the 
advantages granted in each country to national companies. 

In a further note of October 12, 1920 the Foreign Office referred to 
the “monopoly instituted by the law of November 29, 18o0'\ article I 
of which provided : 

All persons of established identity are allowed to correspond 
by means of the electric telegraph of the State, through the inter- 
mediary of the officials of the Telegraphic Administration. 

With reference to the agreements between the French and Ameri- 
can Governments at the time of the landing of the first cables of the 
French Cable Company in the United States, the Foreign Office said: 

By examining them with care it will indeed be perceived that 
the reciprocity granted applies solely to the landing right of the 
cables, and not to the right of operation. As for the French Gov- 
ernment it would have been precluded from concluding such an 
agreement inasmuch as from the very first the use of the telegraph 
in France was reserved to State administration. The two Gov- 
ernments simply undertook to abstain from granting to Companies 
of their own nationalities any privileges they might refuse to 
foreign Companies (American in France or French in the United 
States). No identity of treatment was provided in regai-d to 
cable companies in the United States and in France. 

Tlie Department instructed the Ambassador on April 25, 1921 to 
inquire whether the law of November 29. 1850 was not intended 
solely for the purpose of preventing telegraphic installations without 
the consent of the Government, as apparently there was nothing in 
the law to forbid the Government from granting any concession it 
might decide to make. He was instructed to add that an examination 
of the French laws on the subject did not disclose any law expressly 
forbidding the French Government to grunt the applications. The 
Amba^ador was instructed further: 

. . . You will also state that in any event the reference of the 
French Government to the law of November 29, 1850, as having 
created a monopoly in favor of the Frciicli Government for com- 
munication by telegraph, is not considereil by this Government as 
responsive to its representations that American cable companies 
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doing business in France should be given more liberal treatment 
than they at present enjoy. If the granting of such treatment is 
prohibited by existing French law, it is the view of this Govern- 
ment that the law should be modified so as to make it possible 
for the French Government to accord to these American com- 
panies a measure of the liberal treatment accorded French com- 
panies in the United States. You will remind the Foreign Office 
that at the present time the French Cable Company has seven 
offices in New York City at which messages are received from the 
public and from which messages are delivered to the public ; that 
the French company also leases and owns land lines in the United 
States between its various telegraph offices and its cable termini 
at Coney Island, New York, and Cape Cod, Massachusetts, and 
that these privileges in the United States are identical with those 
enjoyed by American cable companies. The desirability for reci- 
procity in these matters will doubtless be apparent to the French 
Government. Presumably, the French Government does not ex- 
pect that the French Cable Company should continue to enjoy 
the liberal treatment now accorded it under the laws of the United 
States, if American cable concerns in France are deprived of the 
facilities necessary to efficient operation there. 

In August 1922 the French Government indicated its willingness 
to grant to the Commercial Cable Company the right to open to the 
public one office in France, the personnel of which would consist of 
officials of the French Department of Posts and Telegraphs; this con- 
cession, it was said, should coincide with the satisfactory settlement of 
the question of the German cables (surrendered by the German Gov- 
ernment to the Allied Powers under article 244 and annex VII thereto 
of the Treaty of Versailles). Upon receipt of this information, the 
Department transmitted to the American Ambassador, on November 
1, 1922, copies of letters received from the Commercial Cable Com- 
pany and the Western Union Telegraph Company, respectively, with 
regard to agreements which had been concluded with the Govern- 
ment of the Netherlands for opening cable offices by those companies 
in Holland for dealing direct with the public. The Ambassador was 
instructed to inform the French Foreign Office of the favorable action 
taken by the Government of the Netherlands and to urge the French 
Government to extend similar treatment to the American cable com- 
panies in question. 

Secretary Lansing to the Embassy in Paris, telegram 9374, Dec. 19, 1919, 
MS. Department of State, file S51.73/93a ; the Second Assistant Secretary of 
State (Adee) to Ambassador 'Wallace, no 32.), Jan. 9, 1920, iJ>id. /94; Mr. 
Wallace to the Secretary of State ad interim (Polk), telegram 644, Mar. 6, 
1920, ihid. /lOl : the Secretary General of the French Ministry of Foreign 
Affairs (Berthelot) to Mr. Wallace, Oct. 12, 1020 (enclosure in despatch 1703 
from the American Embassy in Paris, Oct. 13, 1920), ibid. /121: Secretary 
Hughes to Mr. Wallace, no. 818, Apr. 25, 1021, ilnd. /171 ; the Minister of 
Foreign Affairs (Poincard) to the Charg4 d’Affaires (Whitehouse), Aug. 30, 
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1922 (enclosure in desimtch 2284 from the Embassy in Paris, Sept. 1, 1922), 
Assistant Secretary Harrison to Ambassador Herrick, no, 403, Nov. 1, 1922, 
ilid. /227. See also 1922 For Rel., vol. 11, pp. 154-159. 

On November 25, 1930 the Minister at Shanghai informed the De- 
partment of State that the Commercial Pacific Cable Company had 
been negotiating with the Chinese Government for a continuance of 
cable service after the expiration of its existing contracts. The Chi- 
nese were demanding, he said, as a condition to the operation of the 
cables, that the terminus should be placed under Chinese control. It 
was possible, he added, that the Chinese would permit an ofiice to be 
managed by the cable company but would insist on the supervision and 
complete control over the relations of the company with the public, the 
same conditions being demanded of other cable companies. The 
Department informed the Minister that it felt that it would be neither 
practicable nor advisable to object to control by the Chinese Govern- 
ment of cables in Chinese waters and on Chinese territory unless 
there should be discrimination against an American company. The 
Minister was instructed, honever. to point out that the Government of 
the United States would be gratified if, with a view to encouraging all 
communications enterprises, the Government of China would extend 
treatment that was not less liberal than that accorded by the Govern- 
ment of the United States, namely, extending to cable companies the 
privilege of conducting relations freely with the public. 

Minister Johnson to Secretary Stimson, telegram 1002. Nov. 25, 1030, and 
Mr. Stimson to Mr. Johnson, telegram 416, Dec. 3, 1930, MS Department of 
State, file 811.7393073/46. 

On Dec. 30, 1930 an agreement for renewal of landing rights was signed 
by the Commercial Pacific Cable Co. and the Minister of Communications 
at Nanking. The agreement provided for the joint control of an ofiSce at 
Shanghai by the Chinese Telegraph Administration and the company. The 
Consul General at Shanghai (Jenkins) to the Secretary of State (Stimson), 
Dec. 31, 1930 (telegram), ibid. /47 

tevored- July 16- 1909 the Department of State instructed the Minister iii 

Mtion Argentina to inform the Argentine Minister of Foreign Affairs that 

the Government of the United States supposed that in making a cable- 
concession contract with the Western Telegraph Company, Ltd., a 
British corporation, the Argentine Government did not intend any in- 
fringement of the provisions of article 3 of its treaty of 1853 with the 
United States and that it would wish to avoid in the future any such 
infringement by any arrangement ivliich would tend to exclude pos- 
sible American competition. In article 3 of the treaty the contracting 
parties agreed that any favor, exemption, privilege, or immunity in 
the matters of commerce or navigation” granted to citizens or sub- 
jects of any other Government should extend “in identity of cases 
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and circumstances” to the citizens of the other contracting party. 1 
Treaties, etc. (Malloy, 1910) 20, 21. 

The Argentine Government considered that the contract of the 
Western Telegraph Company in no way affected the treaty of 1853 
and that the most-favored-nation clause therein could not be invoked. 
The Argentine Minister of Foreign Affairs said: 

The effect and the application of this clause is subordinate to 
the legal principle of secundum subjectum materiam — ^that is to 
say, according to the material. That clause being in a treaty of 
commerce, its application and the favors which it brings can not 
be cited, except in so far as they refer to commercial relations and 
especially regarding customs tariffs, free trade, or protection, 
without its influence comprehending contracts on ways of commu- 
nication in general, whether by telegraph or railroad, these being 
considered as public seiwices and consequently subject to specie 
conventions. 

The United States, on March 14. 1910, reserved “its right in the 
premises and all due assertion thereof should occasion arise”. The 
Department in an instruction dated May 16, 1910 said : 

The protection and the expedition of the needs of commerce 
through the medium of the quickest and cheapest means of com- 
munication, is a principle recognized as one of prime importance 
in modern commercial practice. Any favor or privilege limiting 
this principle must be held as contravening the intent of the 
treaty of 1863, the object of which was to promote the commerce 
between the United States and the Argentine Republic and to 
guarantee to the citizens of the United States equal privileges 
and facilities with those granted or to be granted by the Argen- 
tine Government to the citizens or subjects of any other Govern- 
ment, Nation, or State. 

Supposing that tlie grant to the Western Telegraph Co. is to 
give that company the exclusive control of cable communication 
between the Argentine Republic and Brazil, then the right of 
the Central and South American Telegraph Co., an American 
corporation, now operating in ihe Argentine Republic, would be 
set aside, and the extension of its lines to Brazil, by cable or 
otherwise, for the purpose of commerce, of interest alike to 
citizens of the United States and of the Argentine Republic, 
would be made impossible. 

Acting Secretary Adee to Minister Sherrill, telegram of July 16, 1909, 
MS. Department of State, file 19654/1. The Argentine Minister of Foreign 
Affairs (De la Plaza) to Mr. Sherrill, Feb. 28. 1010; Mr. Sherrill to Sefior 
de la Plaza, Mar. 14, 1910 (enclosures In despatch 279 from the Legation 
in Buenos Aires, Mar. 14, 1910) ; and Acting Secretary Wilson to Mr. 
Sherrill, no. 117, May 16, 1910: iVid. /9: 1910 For. Rel. 61-66. 

At the request of the Commercial Pacific Cable Company the Department 
of State instructed the Minister to China in 1925 to offer all appropriate 
assistance to the company’s representative in his efforts to obtain renewal 
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of its concession to land and operate cables in China, which was to expire 
in 1930. The instruction stated in part : 

“Article 15 of the Treaty of July 3, 1844, between the Tlnited States 
and China may be regarded as having some bearing on the application of 
the Commercial Pacific Cable Company for a concession free from any 
exclusive rights of the Great Northern Telegraph Company [a Danish 
company 1, which you will observe the Commercial Pacific Cable Company 
now seeks. The i)ertinent portion of the Article mentioned reads • as 
follows : 

“ ‘Citizens of the United States engaged in the purchase or sale of goods 
of import or export are admitted to trade with any and all subjects of 
China without distinction. They shall not be subject to any new limita- 
tions nor impeded in their business by monopolies or other injurious 
restrictions.’ 

“It seems that in conferring upon the Great Northern 'Telegraph Com- 
pany exclusive privileges with respect to land telegraphs and cable facili- 
ties in China, the Chinese Government has subjected American merchants 
to limitations which inevitably result from the establishment of a monopoly 
of any kind and has imposed upon them injurious restriction [s'] contrary 
to the spirit of the treaty. 

'Tt is hoped that the Chinese Government may see its way to grant to 
the Commercial Pacific Cable Company a concession no less favorable than 
that enjoyed by any other communications company.” 

Secretary Kellogg to Minister MacMurray, no. 84, Oct. 26, 1925, MS. 
Department of State, file 811.7393C73/32. 

An agreement for the renewal of the company’s landing rights was 
signed in 1930, the Great Northern Telegraph Company signing a similar 
agreement with the Minister of Communications at Nanking at the same 
time. The Consul General at Shanghai (Jenkins) to the Secretary of 
State (Stimson), Dec. 31, 1930 (telegram), ibid. 811.7393C73/47. 

In 1884 the Commercial Cable Company, an American corpora- 
tion, obtained a permit from the French Government to land at Le 
Havre, France, a trans-Atlantic cable from the United States on 
condition that French Government messages be carried free. Prior 
to the World War of 1914^18 the French Government did not avail 
itself of the provision to any great extent, but after the outbreak 
of the war French Government messages in vast numbers were pre- 
sented to it for free transmission. In 1917 the company requested 
the support of the Department of State in an application which 
it was making to the French Government for a modification of the 
permit to relieve it of the obligation to transmit messages free of 
charge and to grant it compensation for the transmission of those 
messages on the same terms as those granted to the Anglo-American 
Telegraph Company, a British company, which was said to receive 
half rates for French Government messages. The Department in- 
formed the Ambassador in France that it was — 

of the highest importance that American owned cable lines 
should receive in foreign countries to which they extend treat- 
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ment as favorable as that granted to competing cables of other 
ownership and also that the conditions of the permits upon which 
American owned cables land and operate in a foreign country 
shall not be less favorable than the conditions under which cables 
owned in that country are permitted to land and operate in 
the United States. 

It also stated that the application of the Commercial Cable 
Company for a revision of its permit was, in its view, meritorious. 
After several exchanges of communications between the two Gov- 
ernments the French Embassy in Washington forwarded to the 
Department, on January 31, 1919, the text of a draft rider to the con- 
tract of 1884, providing that the French Government would, pro- 
visionally, when the number of words exchanged in any year exceeded 
60,000, pay on its messages 50 percent of the rates applied to ordi- 
nary private messages. This arrangement was to cease six months 
after the date of the decree announcing the cessation of hostilities. 
The Commercial Cable Company indicated to the Department of 
State that it would be willing to accept the rider, provided that there 
should be added thereto the following words : 

It being understood that competing companies are granting 
the French Government concessions equivalent in value to such 
sixty thousand words free service a year, and it being further 
understood that the above mentioned compensation shall com- 
mence as of January 1, 1918. 

The French Foreign Office in a note transmitted to the Department 
of State by the American Embassy on April 22, 1919, declared that — 

the Government of the Republic does not hesitate to admit the 
point of view of the Federal Government namely, that the 
equality of concessions which are made by the cable companies 
competing with the Commercial Cable Company may not be 
identical but of equal value. In accordance with explanations 

f iven several times already by this Department, there could not 
e any difficulties in this respect. 

In forwarding to the Ambassador the rider — which did not con- 
tain in the text the understanding proposed by the Commercial Cable 
Company — signed by the company on May 1, 1919, the Department 
reserved the right to consider later, should it so desire, the question 
whether concessions said to have been made by competing companies 
were equivalent in value to those made by the Commercial Cable 
Company and to insist on the principle of equality of treatment. 
The French Government also signed the rider, and on July 30, 1919 
the French Foreign Office informed the Ambassador that the neces- 
sary measures had been taken to pay the Commercial Cable Com- 
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pany for telegrams sent by the French Government over its lines 
during the year 1918. 

The French Foreign Office informed the American Ambassador on 
June 30, 1920 that the French Government had decided to maintain 
in force for ;.n indeterminate period the “supplementary contract” 
signed by the Commercial Cable Company on May 1, 1919. 

The Counselor for the Department of State (Polk) to the Ambassador to 
Prance (Sharp), no 1^6, Dec. 21, 1917, MS. Department of State, file 
831.73/13 ; the French Charge d’Affaires (De Chambrim) to the Acting Secre- 
tary of State (Polk), Jan 31, 1919, ibid. /71; the Commercial Cable Co. to 
the Second Assistant Secretary ot State (Adee), Feb. 28, 1919, ibid. /76; 
the Ambassador to Fiance (Wallace) to the Secietary of State (Lansing), 
telegram 78, Apr. 22, 1919, titd. /87 ; Mr. Adee to Mr. Sharp, no. 52, May 13, 
1919, ibid. /89 ; Mr. Mackay, president of the Commercial Cable Company, to 
Mr. Adee, July 30, 1919, ibid. /90: the French Minister of Foreign Affairs 
(Pichon) to Mr. Wallace, Juh 30. 1919 (enclo'-iiie in despatch 311 from 
the Embassy in Paris, July 31, 1919), ibid /ill ; Mr Paleologue, of the French 
Foreign Office, to Mr. Wallace, June 30, 1920 (enclosure in despatch 1343 
from the Embassy in Paris, July 2, 1920) , tbid /111. 

In an instruction to the Ambassador in London of February 3, 
1923 the Department of State said : 

American cable companies have for some time been endeavor- 
ing to obtain from the Portuguese Government concessions au- 
thorizing them to land and operate cables in the Azores. The 
American companies are not seeking privileges which exclude 
British companies or which in any way interfere with the ex- 
ercise by British cable companies of privileges similar to those 
sought oy American companies. British cable companies have 
brought pressure to bear on the Portuguese authorities in op- 
position to the applications of American companies for conces- 
sions. A concession in favor of one of the American companies 
was submitted to the Portuguese Parliament where a condition 
was inserted requiring that all messages transiting the Azores 
for South America should be sent via the Cape Verde Islands. 
The other American company seeking a concession at the Azores 
has not yet been able to obtain favorable administrative action 
on ite application. His Majesty’s Government has been sup- 
porting the British cable companies in their opposition to the 
American companies and has endeavored to justify its action 
on the ground that the United States Government withheld 
licenses for the Miami-Barbados cable which connects at Bar- 
bados with the cable of the Western Telegraph Company [a 
British company] extending to Brazil, and on the further ground 
that the entry of American cable companies in the Azores would 
subject British companies to harmful competition. . . . The 
Foreign Office emphasizes that the cable of the Western Telegraph 
Company is the normal route for traffic from Europe to South 
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America, and that an arrangement whereby all unordered mes- 
sages are to be sent over that route would be of no practical dis- 
advantage to American companies. The Foreign Office repre- 
sents that the interests of American cable companies would not 
be prejudiced by an arrangement whereby they would be per- 
mitted to carry ordered messages and would be excluded from 
unordered traffic, while British cable companies were permitted 
to carry ordered and unordered messages. If the interests of 
American cable companies would not be impaired under such 
an unequal arrangement, it is difficult to perceive that the in- 
terests of the British cable companies would be injured under 
an arrangement which placed both American and British com- 
panies on an egual basis and permitted both American and 
English companies to participate in ordered and unordered traf- 
fic. It would seem on the reasoning of the Foreign Office that 
British companies would have no occasion to fear harmful com- 
petition of American companies. 

A note from the British Foreign Office, dated April 18, 1923, stated 
in part ; 

5. I observe, however, that your government consider “that 
if American cable companies are able to establish a more effi- 
cient service at better rates than their British competitors main- 
tain, they, and those who employ cables in the transaction of 
their business, are entitled to the benefit of their enterprise, 
and should not be deprived of them by artificial restrictions, 
such as His Majesty’s Government propose to place on American 
companies”. This statement seems to be based on a misunder- 
standing, seeing that no proposal is being made to restrict the 
normal control by the Portuguese Telegraph Administration of 
the routing of unordered telegrams originating in, or in transit 
through, its territory. 

The Department instructed the Embassy, on May 17, to include 
in its reply to Lord Curzon’s note of Ajiril 18 a statement in the 
sense of the following : 

... If this Government is correct in understanding that 
the British Government will no longer seek to interfere with 
the freedom of contract of the Portuguese Government and that 
it is entirely willing to leave the normal control of traffic to 
the Portuguese Government, this Government would be glad to 
receive a statement from His Majesty’s Government to that 
effect. 

The American Embassy in London informed the Department of 
State, on May 4, 1923, that the Italian Ambassador had informed 
Lord Curzon that Italy considered the British opposition to the land- 
ing of a cable of the Western Union Telegraph Company, an American 
company, to be without justification. Italy’s interest in the matter 
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was based on the fact that an Italian cable was to connect with the 
Western Union line at the Azores. 

A license to the Western Union Telegraph Company to land a 
cable in the United States to extend to the Azores, where it would 
connect with the Italian cable, was signed by the President on August 
26, 1928. 

A mutual agreement concerning traffic relations was signed on 
December 10, 1923 between the Western Telegraph Company Limited, 
the Compagnia Italiana dei Cavi Telegrafici Sottomarini, and the 
Western Union Telegraph Company, in which the British company 
agreed to raise no objection to the grant by the Portuguese Govern- 
ment to the Western Union Telegraph Company of the right to land 
at the Azores the cables in respect of which it had already applied 
for landing permits. 

On January 24, 1924 the Portuguese Parliament approved a cable- 
landing license for the Western Union Telegraph Company in the 
Azores. 

The Secretary of State (Hughes) to the Ambassador in Iiondon (Harvey), 
no. 799, Feb. 3, 1923, MS. Department of State, file 811.T353bW52/50 ; the 
British Secretary of State for Foreign Affairs (Curzon) to Mr. Harvey, Apr. 
18, 1923 (enclosure in despatch 2273 from the Embassy m London, Apr. 
20, 1923), ibid. /lOl; the Charge d’Afifnires in London (Wheeler) to the 
Secretary of State (Hughes), telegram 145, May 4, 1923, ibid,. /103; Mr. 
Hughes to Mr. Wheeler, telegram 111, May 17, 1923, ibid /lOl ; Mr. Hughes 
to Mr. Wheeler, telegram 165, June 30, 1923, tbid. /138 ; the General Attorney 
of the Western Union Telegraph Co. (Stark) to the Assistant Secretary of 
State (Harrison), Dee. 22, 1923, ibid. /190; the Minister to Portugal (Bear- 
ing) to Mr. Hughes, no. 673, Jan. 25, 1924, ibid. /202; 1922 For. Bel., vol. II, 
pp. 359-391 ; 1923 For. Bel., vol. II, pp. 271-306. 

For the draft agreement in respect to the use of islands and other points as 
relay stations signed ad referendum by representatives of the United States, 
Great Britain, and Italy at the Preliminary Conference on Electrical Com- 
munications held in Washington in 1920, see the report of the subcommittee 
on international cable and radio law and on cable-landing rights to the 
president of the Conference, MS. Department of State, file 574.Dl/411a; 
1920 For. Bel., vol. I, pp. 159, 161-162. 


CABLES IN TIME OF WAR 

§352 

Article LIV of the annex to Hague Convention IV of 1907 respecting 
the laws and customs of war on land provides : 

Submarine cables connecting an occupied territory with a neu- 
tral territory shall not be seized or destroyed except in the case of 
absolute necessity. They must likewise be restored and compen- 
sation fixed when peace is made. 

36 Stat 2277, 2308 ; 2 Treaties, etc. (Malloy, 1910) 2269, 2290. 
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Article 40 of the Ivistrwtions for the Navy of the United States 
Governing Maritime Warfare, issued in June 1917, contained the fol- 
lowing provision (p. 20) : 

Unless under satisfactory censorship or otherwise exempt, the 
following rules are established with regard to the treatment of 
submarine telegraph cables in time of war, irrespective of their 
ownership, 

(a) Submarine telegraph cables between points in terri- 
tory belonging to or occupied by the enemy or between such 
territory and territory of the United States are subject to 
such treatment as the necessities of war may require. 

(&) Submarine telegraph cables between points in terri- 
tory belonging to or occupied by the enemy and neutral terri- 
tory may be interrupted within the territorial jurisdiction of 
the enemy or at any point outside of neutral jurisdiction, if 
the necessities of war require. 

(c) Submarine cables connecting an occupied territory 
wkh a neutral territory shall not be seized or destroyed except 
in the case of absolute necessity. 

They must likewise be restored and compensation shall 
be fixed when peace is made. 

{d) Submarine telegraph cables between two neutral ter- 
ritories shall be held inviolable and free from interruption. 

The arbitral tribunal established under the special agreement of 
August 18, 1910 between the United States and Great Britain passed 
upon two claims presented by the British Government for expenses 
incurred by British companies in the repair of submarine telegraph 
cables cut by United States naval authorities during the Spanish- 
American War in 1898. Both claims were disallowed. 

In the case of the Eastern Extension, Avstralasia and China Tele- 
graph Company, Limited, Commodore Dewey had ordered the cutting 
of the Manila -Hong Kong cable and the Manila -Capiz cable. 
Before taking the action he had proposed that both American and 
Spanish authorities be permitted to transmit messages by cable to 
Hong Kong. When his proposal was refused by the Spanish au- 
thorities, he ordered the cutting of the Manila -Hong Kong cable. 
Subsequently the Spanish Government ordered the company to seal 
the end of the cable at Hong Kong to prevent its use by Americans. 
The company, acting under orders of the Spanish Government, re- 
fused to reestablish communications between Manila and Hong Kong 
at the request of the United States, and the Spanish Government re- 
fused a similar request by Great Britain, except on terms which the 
United States could not accept. Shortly thereafter' the American 
forces cut the Manila - Capiz cable. Both cables were cut in Manila 
Bay and hence within enemy territorial waters. 
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The British Government admitted that there was not in existence 
in 1898 any treaty or any rule of international law imposing on the 
United States the legal obligation to pay compensation for the cut- 
ting of these cables. It contended, however, that, under article 7 of 
the special agreement establishing tlie tribunal, such compensation 
might be awarded on the ground of equity ; that the United States, 
having paid compensation to some other foreign cable company for 
similar cuttings during the same war, was legally bound to compen- 
sate the British company ; and finally that, in the absence of any rule 
of international law on the point, it was within the power, if it were 
not the duty, of the tribunal to lay down such a rule. In disallowing 
these contentions, the tribunal stated : 

Not only does the cutting of cables appear not to be prohibited 
by the rules of international law applicable to sea warfare, but 
such action may be said to be implicitly justified by that right of 
legitimate defence which forms the basis of the rights of any 
bdligerent nation. 

It IS contended, however, that the cutting, however, legitimate, 
may create an obligation to compensate the neutral owner of the 
cable; and various instances are, or may be, given of legitimate 
acts which, it ip said, do create such an obligation. We do not 
think that the instances given furnish a just analogy. In those 
instances, the right is not absolute but limited, and is in reality 
only itself acquired in consideration of the payment of compen- 
sation, and has no existence as a right apart from the obligation to 
make compensation. Such is the case in respect of requisition, 
either for the purposes of ownership or user; of expropriations, 
or, to take a case from maritime law, of the exercise of the right 
of angary. 

Eererence has been made to certain opinions (Dupuis, “Kevue 
G^nerale du Droit International Public,” vol. 10, p. 546) which 
seem to suggest that in the case of cables which connect enemy and 
neutral territories and are the property of neutrals, the right of 
a belligerent to cut ought to be exercised subject to the obligation 
to pay compensation, since it is not certain that the transmission 
of messages by the enemy over the cable has the consent of the 
neutral owner, against whom the belligerent is acting, and who 
may in fact be innocent. In such a case, it is suggested, the neu- 
tral owner of a cable is in the same position as the neutral owner 
of cargo which may or may not be used for warlike purposes and 
against whom there is no evidence of intention to assist the enemy, 
and who, if such cargo be seized, must be paid for it. In the first 
place it is a matter of controversy whether or not such rule as to 
the neutral owner of such cargo in fact exists ; secondly, such a rule, 
if it does exist, is in practice inapplicable to submarine cables, 
having regard to Aeir peculiar character ; thirdly, the facts postu- 
lated for the application of the suggested rule do not exist in this 
case. 
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It has been said (see the opinion of Sir Kobert T. Eeid and Mr. 
Henry Sutton, British Memorial, pp. 12 and 13) that if the cables 
had been the ordinary property of neutrals, that fact, under the 
ordinary rule, ivould have been fatal to this claim, but that the 
ordinary rule does not apply to such property as these cables, -which 
are of an international character. But it seems diflBcult to concede 
such international character to these cables which were under the 
absolute control and authority of a particular State. If they 
afforded communication between different countries and nations 
and, in that sense, were international, they were not more interna- 
tional than a packet boat or any other ship trading between various 
countries. 

According to the terms of the concessions, these cables possessed 
the character of Spanish works of public utility, and if, as private 
ordinary property, they were subject to destruction without com- 
pensation in case of necessity of war, d fortiori they were so as 
an enemy public utility undertaking. 

Nielsen’s Report (1926) 40, 73, 76-77, 78. 

On the same day that it decided the above case, the tribunal also 
rendered a decision disallowing a claim advanced on behalf of the Cuba 
Submarine Telegraph Company, Limited, for expenses incurred in 
restoring submarine cables connecting various places on the island of 
Cuba, which were also cut by United States naval authorities in 1898. 
These cuttings likewise took place within enemy territorial waters. 
The tribunal called attention to various elements of control and restric- 
tion which made apparent the company’s character as a Spanish public 
service having a military and strategic interest, and concluded : 

In these circumstances the right of the United States to take 
measures of admittedly legitimate defense against these means of 
enemy communication was fully justified; if some compensation 
was due to the company for the damage done to the cable, it was 
for the Spanish Government to make it, always supposing that 
such compensation liad not been already considCTed in the terras 
agreed upon under the concessions. In our opinion, not only is 
there no ground of equity upon which an award should be made 
against the United States, but equity appears to us to be on the side 
of the United States in their refusal to pay the damages claimed. 

Nielsen's Report (1926) 82, 84. 

For a list of cables cut or destroyed in time of war prior to the World 
War of 1914-18, see II Fauchllle, TraiU de droit international puilic (1921), 
par. no. 1321 1, pp. 417-418. 

In response to an inquiry from the Consul at St. Pierre whether the 
Department of State would authorize the protection as neutral property 
of telegraph cables leased by the Western Union Telegraph Company 
at that place, the Department replied that, under generally accepted 
principles of international law, submarine telegraphic cables between 
the territory of a belligerent and a neutral might be cut by belligerents 
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Peace 

Conference, 

1919 


outside of the territorial waters of the neutral in the course of military 
or naval operations, but that, if the cables were not used to furnish 
military information or for other unneutral purposes, it hoped that the 
belligerents would not cut them. 

Secretary Bryan to Consul Kemp, telegram of Aug. 11, 1914, MS. Department 
of State, ffle 763.72yi4a; 1914 For. Rel. Supp. 50». 

A summary of the report of the Commission on Enemy Submarine 
Cables, appointed pursuant to a resolution adopted by the Supreme 
War Council on March 7, 1919, was presented on March 24 at a meeting 
of the Council of Ten by Henri Fromageot, of France. (Other mem- 
bers of the Commission were James Brown Scott, of the United 
States; A. Pearce Higgins, of Great Britain ; Gustavo Tosti, of Italy; 
and Yamakawa, of Japan.) The following replies to the questions 
which had been submitted to it were made : 

(1) The Committee is unanimous in thinking that military 
necessity is a justification for the cutting of enemy cables. 

(2) On the question as to whether the enemy cables can or 
cannot be the suWect of capture or prize the Delegates of the 
British Empire, France and Japan think that the capture and 
confiscation of enemy cables are legally justified by the general 
principle of the right of capture of enemy property at sea. The 
delegates of the United States and of Italy consider, on the other 
hand, that in the present state of international law this opinion is 
not well founded, the property in enemy cables cannot be as- 
similated to property subject to capture at sea. 

(3) In these circmnstances the Committee is unanimous in con- 
sidering that in the absence of a special rule, recognising the right 
of confiscation of enemy submarine cables, the treaty of peace 
must decide the disposal of these cables. 

On the third question. [“In the event that the cut or captured 
cable of an enemy is landed on the territory of another nation, 
what right and authority does such nation possess under contracts 
or permits granted to the enemy to cancel the same or to control 
the use of the cable?”] The Committee is unanimous in consider- 
mg that the answer depends upon the terms of the contracts entered 
into between the owner of the cable and the third Power on 
whose territory such cable is landed, and that, in all cases, these 
contracts are, as regards the belligerents who have cut or seized 
the cable, a res inter oMos acta. 

MS. Department of State, file Paris Peace Conference 180.03101/53, /64, 
and ibU. Paris Peace Conference 181.22202/1. 

For the deliberations of the Commission on Enemy Submarine Cables on 
the questions of international law relating to the capture and disposal of 
German submarine cables, see summaries of meetings of Mar. 11 and 16, 
1919, MS. Department of State, file Paris Peace Conference 181.22201/1, A 

See also the minutes of the meeting of the Foreign Ministers held on 
Apr. 30, 1919 and of the meetings of the Council of Ten held on May 1 and 2, 
1919 for background of the origin of annex VII to part VIII of the Treaty 
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of Versailles, dealing with submarine cables. MS. Department of State, 
file Paris Peace Conference 180.03201/10; ihid. Paris Peace Conference 
180.03101/66, /67. 

On May 3, 1919 representatives of the Principal Allied and Asso- 
ciated Powers in Paris adopted a protocol regarding the disposition 
of German cables, reading : 

. . . Such of the above mentioned cables as are now in use shall 
continue to be worked in the conditions at present existing but 
such working shall not prejudice the right of the Principal Allied 
and Associated Powers to decide the future status of these cables 
in such way as they may think fit. 

. . . The Principal Allied and Associated Powers may make 
such arrangements as they may think fit for bringing into opera- 
tion any of the said cables which are not at present in use. 

. . . The Principal Allied and Associated Powers shall, as soon 
as possible, arrange for the convoking of an international congress 
to consider all international aspects of communication by land 
[telegraphs], cables, or wireless telegraphy, and to make recom- 
mendations to the Principal Allied and Associated Powers with 
. a view to providing the entire world with adequate facilities of 
this nature on a fair and equitable basis. 

The Ambassador in France (Wallace) to the Secretary of State (Colby), 
telegram 1159, May 15, 1920, MS. Department of State, file 862.01/12; 1920 
For. Eel., vol. I, pp. 121-122. 

It was provided in annex VII to part YIII of the Treaty of 
Versailles: 

Germany renounces on her own behalf and on behalf of her 
nationals in favour of the Principal Allied and Associated Powers 
all rights, titles or privileges of whatever nature in the subma- 
rine cables set out below, or in any portions thereof. 


The value of the above mentioned cables or portions thereof 
in so far as they are privately owned, calculated on the bpis 
of the original cost less a suitable allowance for depreciation, 
shall be credited to Germany in the reparation account. 

3 Treaties, etc. (Redmond, 1923) 3329, 3438. 

For a map showing the location of the cables renounced by Germany 
in the Treaty of Versailles, see International Conciliation, no. 198 (May 
1924), p. 132. 

On July 26, 1920 the Reparation Commission decided that “all questions 
of distribution and allocation of cables were within the competence of 
tne various Governments concerned”, the Corami.ssion reserving all rights 
with regard to the valuation of the cables in question. MS. Department 
of State, file 862.73/35. See opinion of the Legal Service of the Repara- 
tion Commission as to the request of the Dutch Government relating to 
certain telegraphic cables, no. 44, MS. Department of State, file 862.73/35. 
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The delegates to the Preliminary International Ckmference on 
Electrical Communications held in Washington in 1920 unanimously 
adopted a resolution reading as follows ; 

It is the conseiibUh of opinion of all the delegations that it is 
most necessary, both from the standpoint of expediency and 
justice, that a definite agi’eement be reached for terminating 
at a very early date the present status of the ex-German cables and 
for an equitable distribution of ownership and operation thereof. 
In view of the fact that some of the delegates consider it neces- 
sary to consult their governments, it is agreed that the technical 
work of the Conference shall be temporarily adjourned. It is 
agreed, however, that the Conference shall continue its delibera- 
tions regarding the division and operation of the ex-German 
cables and that the delegates will recommend to their respective 
governments that the ambassadors of the respective countries 
shall as far as possible temporarily substitute those delegates 
who return to consult in person with their governments. 

On and after January 1, 1921, and pending termination of the 
present status of operation under the protocol of May 3, 1919, 
the various ex-German cables shall be operated as at present, 
but for the financial account of the five powers, provided, how- 
ever, that in accounting for such operation the income after 
deducting operating expenses shall be apportioned in accordance 
with the final disposition to be made of such cables. 

It is furthermoi’e agreed that the delegates will recommend at 
once to their respective governments that if an agreement is not 
reached by February 15th next for the final division of the cables, 
the Conference will immediately proceed to arrange an agree- 
ment for a new modus vivendL to become operative on or before 
March 15, 1921. 

It is understood, that the delegates will obtain and report at 
the earliest possible date the decisions of their governments on 
such recommendations. 

Department of State. Mimeographed Press Release, Dec. 14, 1&20; 1920 
For. Eel., vol. I, pp. 147, 148. 

■ . . the negotiations for a settlement of the questions connected with 
the distribution of the ex-German cables, ha'Ne resulted in a tentative 
allocation of the ex-German cables in the Pacific Ocean as follows : 

“Yap-Menado cable allocated to Holland. 

“Yap-Shanghai cable allocated to Japan. 

“Yap-Guam cable allocated to the United States. 

■ 

At a meeting of the Preliminary Conference on Communications on 
February 23, 1022, the representatives of the Principal Allied and Asso- 
ciated Powers, with the ex< option of the Italian represent.niive, expressed 
the approval of their governments of the proposed settlement. The Japa- 
nese representative stated that the interests of Japan in the ex-German 
cables will be fully satisfied by the arrangements that it is proposed to 
make for the distribution of the ex-German cables in the Pacific The 
representative of Italy while agreeing in principle declined to agree finally 
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to the proposed distribution of the ex-German cables in the Pacific Ocean 
until an arrangement had been reached for the distribution of the ex- 
German cables in the Atlantic Ocean. 


. . by paragraph 3 of the tentative arrangement for the allocation 
of the ex-German cables in the Pacific it is provided that the Yap-Menado 
cable shall be assigned to and owned by the Netherlands ‘in full and 
final satisfaction of all claims of the Netherlands Government and Its 
nationals respecting their interests in the German Netherland Telegraph 
Company’.” 

The Secretary of State (Hughes) to Roland W. Boyden, member of the 
Unofficial Delegation of tlio United States Reparation Commission, May 29, 
1922, MS. Department of State, file 802.73/75. And see Minister of the 
Netherlands (De Beaufort) to Mr. Hughes, Peb. 25, 1922, and enclosure 
(copy of the memorandum containing the tentative draft arrangement), 
thid. 862i.73/41. 

The convention of Peb. 11, 1922 between the United States and Japan, 
regarding the rights of the two Governments and their nationals in former 
German Islands in the Pacific Ocean north of the equator and in particular 
the Island of Yap, contains provision in article III that the United States 
and its nationals ‘‘shall have free access to the Island of Yap on a footing 
of entire equality with Japan or any other nation and their respective 
nationals in all that relates to the landing .and operation of the existing 
Yap-Guam cable or of any cable which may hereafter be laid or operated 
by the United States or by its nationals connecting with the Island of Yap”. 
Article IV specifies certain rights, privileges, and exemptions which are to 
be enjoyed by the United States and its nationals in connection with the 
rights embraced in article III. 3 Treaties, etc. (Redmond, 1923) 2723, 
2726-2727. For correspondence concerning the problems underlying this 
convention, see 1921 For. Rel., vol. II, pp. 263-307. 

On Mar. 6, 1922 Henry P. Fletcher, Under Secretary of State of the 
United States, as chairman of subcommittee 1 of the Preliminary Interna- 
tional Conference on Electrical Communications held in Washington in 
1920, submitted a tentative plan for the allocation of the ex-German cables. 
The plan was based upon the principle of ‘‘approximately equal values”, 
as suggested by the British Ambassador. Under it the total value of all the 
cables to be allocated to the United States, Great Britain, France, and Italy 
(which did not include the Yap-Shanghai and Yap-Menado cables) was 
ascertained, and each country was allocated a one-fourth share of tlie total 
value in cables or in money. The Reparation Commission’s valuations were 
to be adopted where possible as the only valuation available. 

The plan was referred to the respective Governments. The Italian Govern- 
ment immediately accepted it in principle, with certain reservations; the 
United States was prepared to support it ; the British Government 
expressed it.« assent, with a number of reservations; the French Govern- 
ment did not accept it. France objected to the valuations placed upon the 
cables and stated that the comparative ‘‘economic importance and utility 
of the cables” should be considered; that the "distribution of the cables 
forms an aggregate from which the Pacific cables cannot be separated” ; and 
that it desired to retain possession of the Brest -Azores -New York cable, 
which under the plan was to ,be allocated to the United States. It sug- 
gested that the cables be allocated upon a different basis. In this state of 
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affairs, a plan to reconvene subcommittee 1 in Nov. 1925, undertaken by 
Secretary Kellogg, to which France objected, was not carried through. 

MS. Department of State, file 574.D1/532, enclosure 1 (copy of tentative 
plan presented by Mr. Fletcher) ; the Italian Charge d’ Affaires (Sabetta) to 
the Secretary of State (Hughes), June 20, 1922, ibid., enclosure 3; the 
Briti^ Charge d’Affaiies (Chilton) to Mr. Hughes, Oct. 3, 1923, {&id./637', 
the French Charge d’Affaires (De Laboulaye) to Mr. Hughes, Sept. 10, 1923, 
enclosing an aide-tndmoire from the French Embassy, tbid. /538; the French 
Ambassador (Daeschner) to the Secretary of State (Kellogg), Nov. 3, 1925, 
ibid. /590; memoranda of the Assistant Secretary of State (Harrison), June 
24 and Nov. 16, 1925, ibid. /575, /591. 

For material with reference to the general problem of allocating the 
former German cables, see 1919 For. Rel., vol. II, pp. 504-527 ; 1920 For. Bel., 
voL I, pp. 110-127, 132 et aeq.; 1921 For. Bel., vol. II, pp. 307-313. See also 
1922 Pot. Bel., vol. II, p. 368. 
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The Federal Communications Act of June 19, 1934 (48 Stat. 1064; 
47 U.S.C. §151 et seq.) created the Federal Communications Commis- 
sion and laid down rules for the purpose of “regulating interstate and 
foreign commerce in communication by wire and radio”. Section 301 
of the act states: 

It is the purpose of this Act, among other things, to maintain the 
control of the United States over all the channels of interstate and 
foreign radio transmission. 

48 Stat. 1081 ; 47 U.S.C. §301. To like effect, see the Badio Act of Feb. 23, 
1927 (44 Stat. 1162), superseded by the 1934 act 

The Federal Communications Act of 1934 prohibits the granting to, holding 
by, or transferring of a radio-station license to any alien or representative 
of an alien, to any foreign government or representative thereof, or to any 
corporation of which any officer or director is an alien or of which more than 
one fifth of the capital stock is owned by aliens. 48 Stat. 1086 ; 47 U.S.C. 
§310. An analogous provision was contained in section 12 of the Badio Act 
of 1927. 44 Stat 1162, 1167. The Badio Communication Act of 1912 limited 
the granting of licenses to citizens. 37 Stat 302, 303. 

Section 325(6) of the Communications Act of June 19, 1934 provides: 

No person shall be permitted to locate, use, or maintain a radio broad- 
cast studio or other place or apparatus from which or whereby sound waves 
are converted into electrical energy, or mechanical or physical reproduction 
of Mund waves produced, and caused to be transmitted or delivered to a 
radio station in a foreign country for the purpose of being broadcast from 
any radio station there having a power output of suflScient intensity and/or 
being so located geographically that its emissions may be received con- 
sistently in the United States, without first obtaining a permit from the 
Commission upon proper application therefor.” 48 Stat. 1091 • 47 U S C. 
8 325. 
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Acting Attorney General Beck stated on Aug. 18, 1902 : 

“The power of the United States, either alone or in cooperation with other 
countries, to impose conditions upon the operation of any wireless telegraph 
system which conveys messages to or from the United States is perfectly 
clear." 24 Op. Att. Gen. (1903) 100, 101. 

Acting Attorney General Donovan wrote on July 8, 1926 : 

“There is no doubt whatever that radio communication is a proper subject 
for Federal regulation under the commerce clause of the Constitution. . , . 

And it may be noticed in passing that even purely intrastate transmission 
of radio waves may fall within the scope of Federal power when it disturbs 
the air in such a manner as to interfere with interstate communication.” 

35 Op. Att. Gen. (1929) 126, 128.' 

The arrangement, signed on behalf of the United States, Canada, 

Cuba, and Newfoundland on February -26 and 28, 1929, with respect 
to the assignment of high frequencies to radio stations, declared : 

(1) The sovereign right of all nations to the use of every radio Sovereignty 
channel is recognized. 

Nevertheless, until technical development progresses to the 
stage where radio interference can be eliminated, it is agreed that 
special administrative arrangements are essential in order to pro- 
mote standardization and to minimize radio interference. 

4 Treaties, etc. (Trenwlth, 1938 ) 4787. 

“It is doubtless the right of a State to control the passage of Herteian 
waves through the air space over its territory.” I Hyde, International 
Law. etc. (1922) 331. 

‘The principle of exclusive sovereignty in the air space for the subjacent 
State, which has received general approval in connection -with aerial navi- 
gation, enables that State to prohibit the disturbance of the air space over 
its territory by means of Herzian [sic] waves caused for the purpose of 
wireless communication and emanating from a foreign force. Neither the 
Washington Convention of November 25, 1927, nor the General Radio com- 
munication Regulations attached to the International Telecommunication 
Convention of Madrid of December 9. 1932, nor the European Broadcasting 
Convention of Lucerne of June 19, 1933, derogate from that principle. But 
these conventions mark the beginning of attempts to introduce a substantial 
element of legal regulation in 'a domain of human activity which by its very 
nature transcends the borders of the territorial State. The last-named 
Convention, in which the Parties have undertaken definite obligations with 
regard to the operation and installation of broadcasting stations, is an 
important step in this direction. It Is possible that the growing number 
of treaties in this field will contribute to the more general acceptance of 
the principle prohibiting the abuse of rights, both with regard to the emission 
and passage of waves.” I Oppenheim’s International Law (5th ed., by 
Lauterpacht, 1937) 413. 

Cf. the resolutions of the Institute of International Law concerning the 
International regulation of wireless telegraphy, adopted at Ghent in 1906 
(21 Annuaire de VInstitut de Droit International [1907] 327) , and concerning 
radiotelegraphic communications, adopted at Lausanne in 1927 (33 ident 
(1927), vol. Ill, p. 342). 
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The United States has become a party to the general multilateral 
conventions concerning radio, the first of which was the international 
wireless telegraph convention drawn up at a conference in Berlin and 
signed November 3, 1906. The Senate did not give its advice and 
consent to ratification until April 3, 1912; the President ratified the 
convention on April 22, 1912; and the American ratification was 
deposited on May 17, 1912. 

3 Treaties, etc. (Redmond, 1923) 2889. 

Regarding the work of the Berlin Conference of 1900, see the report of the 
Ambassador to Germany (Tower), head of the American Delegation, to the 
Secretary of State (Root), Nov. 17, 1906, MS, Department of State, file 
1149/13 1906 For. Rel., pt. II. pp. 1515-1519; see also John D. Tomlinson, 
International Control of Radioeommunications (Geneva, 1938) 17-27. An 
earlier conference of 1903 in Berlin had drafted a protocol but had failed 
to reach agreement on the obligation of coastal .stations to exchange tele- 
grams with ship stations without regard to the system of wireless tele- 
graphy employed. Ittid. 14-17. See also Conference Prdliminaire concer- 
nant la TiUgrapliie sans Fil (Berlin, 1003). 

The Berlin Conference drew up service regnlatlon.s, an additional agree- 
ment concerning communications between ships, and a final protocol in- 
cluding reservations to the convention and service regulations, in addition 
to the convention. These instruments were also signed and ratified by 
the United States. 3 Treaties, etc. (Redmond, 1023 ) 2806, 2898, 2902. 

The Berlin convention was generally concerned with communications at 
sea, both between ship stations and coastal stations and from ship to ship. 
The principal issue, that of Intercommunication without regard to the sys- 
tem employed, remained. The convention pi’ovided that coastal and ship 
stations were “hound to exchange wireless telegrams reciprocally without 
distinction of the wireless telegraph system adopted by such stations” (art. 
3). The final protocol provided that each government could reserve the 
right to exempt certain stations from this obligation, on condition that 
one or more coastal stations on its territory be subject thereto. Eighteen 
of the twenty-seven signatories declared that they did not reserve this right. 
The supplementary agreement extending to ship-to-ship communication 
the ohligation of exchange of messages without regard for system was 
signed by twenty-one countries. The convention and service regulations laid 
down rules concerning minimum technical standards for operators and 
apparatus, specified wavelengths for certain services, attempted to reduce 
Interference, dealt with certain rate questions, and dealt with matters con- 
cerning the acceptance and transmission of radiotelegrams. Provisions of 
the international telegraph convention of St. Petersburg of July 10/22, 187.5 
and the international telegraph regulations were made applicable to wire- 
less telegraphs. The International Telegraph Bureau was charged with 
the duties of collecting and publishing information and performing certain 
administrative work; additional expen.ses for w’ireless telegraph functions 
were to be bandied separately from its other exx>enses. 

The London Wireless Telegraph Conference of 1912 adopted a radio- 
telegraph convention, final protocol, and service regulations. Their 
provisions were made applicable to all stations open to public service 
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between ship and shore and to all ship stations whether or not open to 
public service. Exchange of messages regardless of system of radio 
was made obligatory in communication between ships as well as be- 
tween ship and shore; but this was not to 2 )revent the eventual employ- 
ment of a radio system incaiiable of intercommunication because of its 
specific nature. The parties agreed to connect coastal stations with the 
telegraf)h system or to take other measures to insure rapid exchange of 
messages between them. It was declared that the w'orking of radio 
stations sliould be organized so far as possible in such manner as not to 
disturb the service of other stations. With the Titanic disaster in 
mind, it was agreed that radio stations should be bound to give absolute 
priority to distress calls, to answer them, and to take requisite action 
with respect to them. Various provisions of the Berlin convention 
were incorporated with little change. 

3 Treaties, etc. (Bedinond, 1923 ) 3048; Beport of the American Delegation 
to Secretary Knox, Oct. 30, 1912, MS. Department of State, file 574.01/75; 
Proceedings of the International Badiotelcgraph Conference of London, 1912, 
ibid. /77%. 

At the International Eadiotelegraph Conference held in London in 
1912 the Delegation of the United States invited the Conference to meet 
next in Washington. The tentative date was set for 191Y, but because 
of the war and other conditions it was postponed until October 4, 1927. 
The Washington Conference drew up an international radiotelegraph 
convention, with annexed general regulations and annexed supplemen- 
tary regulations. 

Beport on the International Badiotelegraph Conference, and appendixes, 
transmitted by the Chairman of the American Delegation (Hoover) to the 
Secretary of State (Kellogg), Dec. 11, 1927, MS. Department of State, file 
574.D7/1043. See also Stewart, “The International Badiotelegraph Confer- 
ence of Washington”, in 22 A.J.I.L. (1928) 28; Bureau International de 
rUnion Telegraph! que. Documents de la Confdrence RadiotiUgrapMque 
Intemationaie de Washington 1027 (Bern, 1928), vols. I and II. 

For discussion of the relation of the radiotelegraph convention and 
regulations to the telegraph convention of 1875 (57 League of Nations Treaty 
Series 213) and regulations, see John D. Tomlinson, International Control 
of Radiocommunications (1938) 62 et seq. 

For a history of the International Telegraphic Union, to which the 
United States was not a party, and brief descriptions of the work of the 
International Telegraphic Bureau at Bern, which was established by the 
convention signed at Vienna July 21, 1S6S (59 Br. & For. St. Paps. [1874] 
322, 335, 363) and which began its operations Jan. 1, 1869, see Beinsch, 
“International Unions and Their Administration”, in 1 A.J.I.L. (1907) 679, 
582-585; Beport of the American Delegates to the Tenth Conference of 
the International Telegraphic Union, Lisbon, 1908, H. Doc. 1205, ^th 
Cong., 2d sess., pp. 2-4 ; Keith Clark, Internatioml Communications (1931) 
90-122; Laurence F. Schmeckebier, International Organizations in Which 
the United States Participates (1935) 258. 
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By the Washington radiotelegraph convention (signed November 
25, 1927) the parties undertook to apply the convention to all radio- 
communication stations which were established or operated by them 
and which were open to the international service of public corre- 
spondence. They also agreed to apply its provisions to special serv- 
ices covered by the regulations: radiobeacons, radio compass, time 
signals, notices to navigators, standard waves, etc. They further 
undertook to adopt, or propose to their legislatures, measures neces- 
sary to impose the observance of the convention and regulations upon 
individuals and private enterprises authorized to establish and oper- 
ate radio stations in international service, whether or not open to 
public correspondence. Tlie convention recognized the right of two 
contracting governments to organize radiocommunications between 
themselves, provided that they conformed to the provisions of the con- 
vention and regulations. 

Provision was made for obligatory intercommunication regardless 
of system in the mobile service, each Government reserving its free- 
dom concerning fixed stations in this respect. Each Government 
agreed to take the mea.sures necessary for the making of connec- 
tions between land stations on its territoi'y open to international public 
correspondence and the general land-communication system, or at least 
to take steps to assure rapid and direct exchanges between them. 

The convention provided for the operation of stations, so far as 
practicable, in the best manner known to practice and with a mini- 
mum of interference with the radio services of other countries. 

4 Treaties, etc. (Trenwith, 1938) 5031. 

_ General provisions are included in the Convention which pro- 
vide for the secrecy of messages, intercommunication between 
coastal and ship stations, the mutual exchange of information 
necessary to facilitate international radio communication, the 
establishment of an International Consulting Committee on Radio 
Communication, the allocation of blocks of call letters to coun- 
tries and the settlement of disputes by arbitration. 

Report on the International Radiotelegraph Conference, app. 43, trans- 
mitted by the Chairman of the American Delegation (Hoover) to the 
Secretary of State (Kellogg), Dec. II, 1!)27, MS. Department of State, 
file 5T4.D7/1043. 

The regulations deal, inter olio, with definitions and standards, oper- 
ator’s certificates, procedure for establishing and carrying on communi- 
cations in the mobile services, routing of radiotelegrama from mobile to 
land stations, cleaving of accounts in the mobile service, operation of 
the special services, standard abbreviations, and similar technical matters. 
4 Treaties, etc. (Trenwith, 1938) 5039. 

An allocation of frequency or wave length bands to various 
'adio services has been drawn up. This includes allocations for 

roadcasting, international point-to-point communication, mo- 
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bile service (including ships, aircraft and land stations which 
communicate with them), and amateurs. The channels from 
10 to 100 kilocycles have been set apart chiefly for long distance 
transoceanic seiwice; the channels from 100 to 500 kilocycles 
have been set aside primarily for ship to shore and aircraft 
service; the channels from 500 to 1500 kilocycles have been set 
aside for broadcasting; the very great number of channels from 
1500 to 60,000 kilocycles have been apportioned into 40 different 
bands and divided between mobile service, communication 
between fixed stations, broadcasting, and amateur stations. 

There have been drawn up regulations for each of the different 
services which have been assigned to specific frequency bands. 
The point to point radio telegraph services have been defined in 
such a fashion as to permit constantly extended use in the 
commercial world. In the mobile service band — ^mostly ship 
communications — the regulations have been clarified and defined 
in such a fashion as Avill result in gi-eater safety of life and 
property at sea. These regulations set forth detailed and strin- 
gent rules of practice for communications between ships and 
Siore. They facilitate the making of contacts between ships. 
They give full place to the radiobeacon and radiocompass. They 
place distress communications in priority over the world’s other 
communications. 

The broadcasting band has been specified and defined for 
the whole world in such a fashion that there will be less conflict 
and interference, — a direct contribution to every owner of a 
receiving set. The area of higher frequencies — ^that is, the 
shorter wave lengths, — is the field in \Adiich it seems likely that the 
largest development of the art Avill take place, and this region 
has been so divided as to give stimulation to the many apphca- 
tions which are now tentatively before the world. 

Aside from the broad provisions for the orderly handling of 
traffic, detailed regulations to this end have been developed 
through the requirements as to technical operation of stations, 
which should result in lessening the amount of present inter- 
ference, and aboA^e all, assure development of the art itself. 

Restriction has been put on the use of transmitting sets which 
emit damped waves, the familiar example being the spark set, 
the interference from Avhich is so fatal to the broadcast listener. 
The Regulations provide that upon adoption, no more damped 
wave sets are to be installed at fixed or land stations; that after 
12 months no more such sets are to be installed on ships ; and 
that, within a definite period of years, the power of existing 
damped wave stations ^all be substantially reduced, thereby 
greatly minimizing interference. 

The Convention, for the first time has recognized the amateur 
as an important element in radio communication and has con- 
ferred upon him, by international treaty, certain definite fre- 
quency bands. The effect of these arrangements for the ama- 
teurs has been agreed by their representatives as increasing 
and assuring their opportunities to make contact with their 
companions overseas. 
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Report on the International Radiotelegraph Conference, app. 43, trans- 
mitted by the Chairman of the American Delegation (Hoover) to the 
Secretary of State (Kellogg), Dee. 11, 1927, MS. Department of State, 
file 574.D7/1043. 

“. . . The principle of allocation of frequencies to services, not countries, 
was followed.” Stewart, “The International Radiotelegraph Conference 
of Washington”, In 22 A.J.I.Iii (1928) 28, 48. 

The International Technical Consulting Committee on Eaclio Com- 
munication (C.C.I.E.) was established under article 17 of the Wash- 
ington radiotelegraph convention of November 25, 1927. 

4 Treaties, etc. (Trenwith, 1938 ) 5031, 5035. See Report of the Delega- 
tion of the United States of America to the Fourth Meeting of the Inter- 
national Radio Consulting Committee (C.C.I.R.), Bucharest, May 81- 
Jme 8, 1937 (Department of State Conference Ser. 41, 1939) 23 ; see also 
Department of State, Treaty Information Bulletin, no. 1 (Oct. 1929), 
pp. 28-29; ihid., no. 19 (Apr. 1931), pp. 16-18; Hid., no. 22 (.Tuly 1931), 
pp. 26-30; ibid., no. GO (Sept. 1934), p. 14; ibid., no. 85 (Oct. 19361, p. 20; 
ibid., no. 92 (May 1937), p. 25; ibid., no. 95 (Aug. 1937), pp. 27-30. 

For a discussion of the background and functioning of the C.C.I.R., see 
Stewart, “The International Technical Consulting Committee on Radio 
Communication", in 25 A.J.I.L. (1931) 684; see also Schmeckebier, Jnfer- 
national Organizations in Which the United States Participates (1935) 
331-335. 

The International Eadiotelegraph Conference which met in Madrid 
in 1932 adopted an international telecommunication convention, gen- 
eral radio regulations and a final protocol thereto, additional radio 
regulations, telegraph regulations and protocol, telephone regula- 
tions, and a European radio protocol. Only the telecommunication 
convention and the general radio regulations and protocol were 
signed and ratified by the United States. 

4 Treaties, etc. (Trenwith, 1938) 5379 ; Report of the Chairman of the 
American Delcgoition to the Internatimial Radiotelegraph Conference, 
Madrid 1932 (Department of State Conference Ser. 15, 1934) ; Depart- 
ment of State, Treaty Information Bulletin, no. 40 (Jan. 1933), pp. 31-32. 

The following summary of the international telecommunication 
convention concluded at Madrid in 1932 is contained in the report of 
the Chairman of the American Delegation to the Madrid Conference : 

The International Telegra))h Conference of Paris, 1925, and 
the International Radio Conference of Washington, 1927, passed 
resolutions looking toward the eventual amalgamation of the 
International Telegraph Convention and the International Radio 
Convention. . . . 

The Convention signed by your delegation at Madrid contains 
only statements of general principle, most of which are applica- 
ble alike to radio, telegraphy, and telephony. Throughout the 
negotiations your delegation kept constantly in mind the factors 
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\?-hich liad kept the United States from becoming a party to the 
International Telegraph Convention; and while the new Conven- 
tion contains provisions applicable to telegraphy, the insistence 
of your delegation brought about the elimination of all of the 
objectionable features which had kept the United States from 
accepting the International Telegraph Convention. The state- 
ment of general principles in the Convention is supplemented by 
details incorporated in separate sets of regulations dealing with 
radio, telegraphy, and telephony, respectively. For the most 
part the Convention articles relate to all three services alike. 
Because of its peculiar nature, however, certain articles relating 
only to radio were incorporated in the Convention at the insis- 
tence of a number of delegations, including that of the United 
States. 

The Conference adopted the term “telecommunication” as the 
one best adapted to include all the services covered by the Con- 
vention and Regulations. 

Article 1 of the Convention creates the International Tele- 
communication Union which replaces the International Tele- 
graph Union. The new Union combines radio and telegraph 
activities which have been closely associated in the past. 

Article 2 relating to the regulations amiexed to the conven- 
tion follows the precedent set by the International Radio Con- 
vention of Washington. Four sets of regulations are provided — 
on® for telegraphy, one for telephony, and two for radio (Gen- 
eral Regulations and Supplementary Regulations, as in the case 
of the Washington Convention). A government accepting the 
Convention must accept at least one set of regulations under the 
condition that the Supplementary Radio Itegulations may be 
accepted only in conjunction with the General Radio Regula- 
tions. The regulations may be accepted only by governments 
which accept the Convention. 

The final paragraph of article 2 states that a government is 
bound by the provisions of the Convention only with respect to 
the services, the regulations conceming which it has accepted. 
. . . As your delegation signed only the Convention and the 
General Radio Regulations, the Government of the United 
States will have obligations only with respect to radio and not 
with respect to telegraphy and telephony. 

• •••••• 

Article 8 ... abrogates as among the contracting govern- 

ments the preceding conventions. 

• ••**** 

Article 30 provides for priority in the transmission of State 
telegrams and radiotelegrams unless the sender renounces this 
right of priority. It is modeled after an article in the Telegraph 
Convention which had no counterpart in the Radio Convention. 
Your delegation opposed the insertion of the article in the Con- 
vention but accepted it as a compromise with certain other dele- 
gations who insisted upon establishing in the Convention a well- 
defined order of priorities extending to all telegrams. It is be- 
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lieved that the provisions of article 30 will not vary the present 
practice. 

Report of the Chairman of the American Delegation to the International 
Radiotelegraph Gonferenpe, Madrid, 1932 (Department of State Confer- 
ence Ser. 15, 1934) 11-14. 

The annex to the international telecommunication convention signed 
at Madrid, Dec. 9, 1932, defined “telecommunication” as “Any telegraph 
or telephone communication of signs, signals, writings, images, and sounds 
of any nature, hy wire, radio, or other systems or processes of electric or 
visual (semaphore) signalling.” 4 Treaties, etc. (Trenwith, 1938 ) 5379, 
5391. 

“The Bureau of the International Telecommunication Union ,was estab- 
lished pursuant to the provisions of article 17 of the telecommunication 
convention signed at Madrid on December 9, 1932 and effective in 1934 
(49 Stat. 2391). It took the place of the Internalional Bureau of the 
Telegraph Union, which was established in 1SC9 under the provisions of 
article LXI of the international telegraph convention signed at Vienna 
on July 21, 1868 (British and Foreign State Papers, vol. LIX, p. 322). 

“Under article 17 of the Madrid convention, tlie Bureau of the Union 
is charged with: 

"(1) Work preparatory to and following conferences, in which it is 
represented in an advisory capacity; 

"(2) Providing, in cooperation with the organizing administration in- 
volved, the secretariat of meetings of committees appointed by 
the Union or placed under the auspices of the latter; 

“(3) Issuing such publications as will be found generally useful be- 
tween conferences; 

“(4) Publishing periodically a journal of information and documen- 
tation concerning telecommunications; 

“(5) Holding itself at all times at the disposal of the contracting 
governments to furnish them with such opinions and informa- 
tion as they may need on questions concerning international 
telecommunications ; 

“(6) Preparing an annual report on its activities to be communicated 
to all the members of the Union. 

"The foregoing functions of the Bureau are in addition to the work 
and operations provided for by the various articles of the convention and 
the regulations annexed thereto. 

“The Bureau is placed under the supervision of the Swiss Government, 
which regulates its organization, supervises its finances, makes the neces- 
sary advances, and audits the annual accounts. 

“For the fiscal year ending June 30, 1939 the sum of $,i,790 was appro- 
priated by Congress to defray the cost of American participation in the 
activities of the radio section of the Bureau (.52 Stat. 2.53).” 

American Delegations to International Confoences, etc. (Department of 
State Conference Ser. 45) 136-1,37. 

“The Bureau is divided Into two sections, one dealing with telephone and 
telegraph service .and the other with radio service. Each section has a 
separate budget, and the adhering states contribute to the exjienses of 
one or both, depending upon their adherence to the separate regulations. 
The United States has adhered only to the radio regulations and there- 
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fore contributes only to the expenses of the radio section of the Bureau.” 
Ihid. 136, n. 2. 

This article [article 7 of the general radio regulations adopted 
in 1932 at Madrid] maintains the principle of the right of na- 
tions to make assignments of any frequency on the condition 
that no interference results. However, if frequencies to be used 
are capable of causing interference, the nations agree to assign 
frequencies to services in accordance with tlie table of allocations. 
This language was made definite and the allocation table is no 
longer merely a guide. 

During the past five years some nations have not made assign- 
ments entirely in accordance with the allocation table even 
though interference was caused. After the service was estab- 
li.shed it was difficult to make adjustments. In order that all 
administrations may know when a nation intends, under the 
general provision of no interference to regularly authorized serv- 
ices of other nations, to assign a frequency to a service not au- 
thorized for that service, provision is made for the notification of 
all nations of such fact prior to the entering into seiwice of the 
station in question. Thus an opportunity is afforded for pro- 
test and adjustment or arbitration before the station is actually 
put into service and causes interference. 

The principle of regional agreements w’hich has been used 
extensively in North America was more definitely recognized. 
The governments of any region may by regional agi’eement 
under article 13 of the Convention agree among themselves as 
to the assignment of frequencies or bands of frequencies which 
will not cause interference to I he nations not included in the re- 
gion. The same rules apply to notification of all nations as 
when single nations make assigiiments. Any assignments to sta- 
tions which are not in accordance w ith the allocation table must 
be notified to other nations not in the region and must be made 
in such a way as not to cause interference to all the services 
regularly authorized by the regulations. All governments will 
thus be informed as to regional agrceineuls and opportunity will 
be provided for protests and adjustments where necessary. 

The European governments agree that frequencies to broad- 
casting stations outside the regularly authorized bands shall not 
be assigned except by mutual agreement among all the nations 
of the European region. A special procedure for notification 
and approval was set up for this region. 

The United States had proposed a change in the allocation 
table to make better use of the frequencies assigned to the mo- 
bile services above 4,000 kc. This principle was expressed in 
the proposals of the United States in the form of changes in the 
allocation of frequencies to services. There was considerable op- 
position to changing the allocation table but much support for 
the principle of better organization of the use of frequencies by 
the mobile services. In order to accomplish this, rules were 
adopted to be followed in order to effect this organization. These 
rules go into considerable detail as to the bands of frequencies rec- 
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ommended to be a'ssigned to ship stations having stabilized trans- 
mitters and to those having unstabilized transmitters as well as 
the relation of coast-station and ship-station assignments. This 
plan is in principle the same as one which has been followed in 
the United States for about a year and which experience has 
shown to be very satisfactory. The general adoption of this 
plan by the principal maritime intereste will undoubtedly result 
in a reduction in interference in the use of high frequencies in 
the mobile service. Since a relatively small number of ships are 
now equipped with high frequency and the operating procedure 
has not been fully developed, this organization should be very 
useful in all future assignments by the governments and result 
in a more economical use of frequencies. While the language 
is not as mandatory as the United States would desire, the prin- 
ciple is recognized and future developments will make possible 
more definite restrictions if found necessary. 

Report of the Chau man of the American Delegation to the International 
Radiotelegraph Conference. Madrid 1932 (Department of State Conference 
Ser. 15, 1934) 18-19 With reference to the allocation of frequencies to 
services, see ibid. 19-22 

“The principle was maintained [in 1932 at Madrid] to provide a set of 
supplementary regulations to contain matters of management which certain 
administrations, including the United States, would not sign.” Ibid. 23. 

In contrast with that of the Badio Conference, the work of the 
Telegraph Conference related primarily to matters of the oper- 
ation of the telegraph and telephone services. Several Amer- 
ican communication companies were represented and participated 
in the discussions of operating detail. Wliile numerous changes 
were made in the International Telegraph Kegalations, there were 
few points which were of general importance. The represent- 
atives of the United States participated briefly in the discussion 
of two points of a general character, but did not take pai t in the 
voting as they had no intention of signing the Telegraph or 
Telephone Regulations. 

The principal propo.sals of general interest were those relating 
to code language, to the notification of equivalents for the gold 
franc, which is used as the unit for the composition of rates and 
the establishment of international accounts, and to establishment 
of a minimum word count. 

Ibid. 23. 

The Telephone Regulations as adopted provide that their 
application is limited to the European telephone service. . . . 

. . . Since the American companies are not affected by them 
and our delegation does not sign these regulations, it is deemed 
unnecessary to discuss them in detail. 

Ibid. 25. 

The International Telecommunications Conferences (Telegraph 
and Telephone Conference, and Radio Conference) convened at Cairo, 
February 1, 1938 to revise the telephone, telegraph, and 
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radio regulations annexed to the international telecommunication 
convention signed at Madrid on December 9, 1932. With respect to 
the Telegraph and Telephone Conference, the Chairman of the Amer- 
ican Delegation wrote : 

The principal proposals of interest to the Delegation of the 
United States were on those matters which affected the charges 
to be paid by the users of the international telegraph service and 
those proposals wliich affected the revenues of the American 
telegraph companies. These proposals related (1) to the uni- 
fication of plain language, cipher language, and code language; 
(2) to the notification of the equivalents for the gold franc, 
which is used as the unit for the composition of rates and the 
establishment of international accounts; and (3) to the minimum 
number of words to be charged for in each class of telegram. 

In accordance with j'our instructions of January 3, 1938 the 
Delegation did not sign the Telegraph Regulations adopted at 
the Cairo Conference. 

The Delegation did not participate in the telephone delibera- 
tions of the Telegraph and Telephone Conference. These were 
followed, however, by representatives of interested American 
companies. 

The Regulations deal with the conduct and service of the tele- 
phone business in Europe. Since the American companies are 
not affected by them, and the United States neither signed them 
nor contemplates adhering to them, it is deemed unnecessary to 
discuss them in detail. 

Report to the Secretary of State by the Chairman of the American 
Delegation to the International Telecommunications Conferences, Cairo 
1938 (Department of State Conference Ser. 39, 1939) 12-17. 

The General Radio Regulations annexed to the International 
Telecommunications Convention of Madrid have in general been 
satisfactory to the United States. However, the ever-increasing 
demands for additional radio frequencies due to a never-ceasing 
expansion of the mobile, fixed, and broadcasting services neces- 
sitated a further tightening of existing rules to make the most 
economical use possible of facilities at pi'esent available, as well 
as a reconsideration of the existing allocation of frequencies in 
the light of experience gained since the Madrid Conference. 

The following are some of the more important decisions of the 
Cairo Radio Conference which have been incorporated in the 
Revised Regulations adopted at that Conference: 

1. Adoption of a plan for radio channels for the world’s 
seven mam intercontinental air routes, including calling and 
safety service channels. 

2. Widening of the high-frequency broadcast bands to a 
total of 300 kilocycles and the adoption of special bands for 
tropical regions for regional use. 
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3. The limitation of the use of spark sets to three chan- 
nels and the outlawing of spark sets except below 300-watt 
output. 

4. Improved tolerance and band-width tables. 

5. The extension of the allocation table to 200 megacycles 
for the European region. Other regions were given the 
right to effect their own arrangements above 30 megacycles. 

6. Establishment of further restrictions on the use of 
600-kilocycle frequency for traffic. 

7. Bringing up to date of regulations relative to the mari- 
time and aeronautical services. 

im. 17. 


On September 18, 1939, the President issued his proclamation 
of the Kevision of the General Badio Regulations annexed to the 
International Telecommunication Convention signed at Madrid 
on December 9, 1932, and the Final Protocol to the Revision of 
the General Radio Regulations, embracing reservations made by 
several Governments, which were signed at the International 
Badio Conference held at Cairo, Egypt, February 1-April 9, 
1938. The Senate ga%'e its advice and consent to the ratifica- 
tion of the Revision of the General Radio Regulations and the 
Protocol on July 21, 1939, and the President ratified the instru- 
ments on August 11, 1939. In accordance with article 7 of the 
Madrid International Telecommunication Convention of Decem- 
ber 9, 1932, the Secretary of State notified the Bureau of the 
International Telecommunication Union at Bern, Switzerland, 
of the ratification of the United States on August 24, 1939, which 
notice had the effect of bringing the revised regulations and the 
protocol into force with respect to the United States. 

Department of State, I Bulletin, no. 13, p. 294 (Sept. 23, 1939). For the 
Madrid convention of 1932, see 4 Treaties, etc. (Trenwlth, 1938 ) 5379. 
For the Cairo revision of the general radio regulations and the final radio 
protocol, see Treaty Series 048. 


Radio 

propaganda 


In addition to problems of interference, the content of radio broad- 
casts has been the subject of international regulation. Propaganda 
broadcast in one state to be heard abroad has given rise to ill-feeling. 
To prevent and counteract this, a conference under League of Na- 
tions auspices adopted at Geneva, on September 23, 1936,' the inter- 
national convention concerning the use of broadcasting in the cause 
of peace. The signatories are European and Latin American states. 
The parties agree to prohibit, and to stop without delay, broadcasts 
within their territories of such a character as either to incite to war 
or to acts likely to lead thereto, or to incite to acts incompatible with 
the internal order or security of any party. They also agree to 
prohibit and prevent broadcasts of statements likely to harm inter- 
national good understanding, the incorrectness of which is known 
or ought to be known to the persons responsible for the broadcast. 
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They also undertake that stations shall broadcast, concerning inter- 
national relations, information which has been verified ; and they agree 
to facilitate broadcasts calculated to promote better understanding 
and peace. 

186 League of Nations Treaty Series (1938) 301. See also John D. 
Tomlinson, International Control of Radiocommunications (1938 ) 226-233, 
and Department of State, Treaty Information Bulletin, no. 85 (Oct. 1931), 
pp. 7-9. With respect to the international problem of radio propaganda, 
see Biro, “International Aspects of Radio Control", in 2 Journal of Radio 
Law (1932) 45, 59-65. See further International Institute of Intellectual 
Cooperation, Broadcasting and Peace (1933). See also the South Ameri- 
can regional agreement on radiocommunications, signed at Buenos Aires 
Apr. 10, 1935 {2 Journal des tdldcommunications [1935] 125, 134, 138). 

Pursuant to a resolution adopted May 2, 1923 by the Fifth Inter- 
national Conference of American States at Santiago, the Inter- Ameri- 
can Committee on Electrical Communications met at Mexico City in 
1924. At this meeting the inter- American electrical communications 
convention was signed July 21, 1924 by delegates from the follow- 
ing states; Argentina, Brazil, Cuba, Dominican Republic, Mexico, 
Panama, Paraguay, and Salvador; it was also signed ad refer&a- 
dvrni by delegates from Colombia, Costa Rica, Guatemala, Nicaragua, 
Peru, and Uruguay. It was not signed by the delegates of the United 
States, who expressed objection to the procedure followed and to 
the convention adopted. It was ratified by Mexico, Dominican Re- 
public, Panama, and Paraguay. 

Report of the Delegation of the United States, Inter-American Committee 
on Electrical Communications, Mexico City, May 27 to July 22, 192^ (1927) ; 
II Hudson, International Legislation (1931) 1292. See also Stewart, 
“The Inter-American Committee on Electrical Communications”, 7 Air Law 
Rev. (1936) 351. For the objections of the United States to the convention 
concluded, see the Report of the Delegation, etc., supra, pp. 8-14, 134-139. 

In connection with the informal inter-American conference on radio- 
communications at Wasiiington, Jan. 7, 1916, the United States urged that 
the American republics should own or control the stations on their terri- 
tories so that they might be available to the respective governments in 
case of defense emergencies. 1915 For. BeL 24; 1916 For. Bel. 5-10, 976 
et seq. 

With respect to radio agreements between the United States and 
Canada and the notes exchanged between them on May 5, 1932, con- 
cerning radio broadcasting in Canada, the following instruction was 
sent to the Embassy in Mexico ; 

In 1924 the Secretary of Commerce, whose jurisdiction at the 
time included radio, called a conference of individuals interested 
in radio in the United States. Persons charged with the admin- 
istration of radio in Canada attended the meeting; and an in- 
formal understanding was entered into between those persons 
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and the Chief of the Radio Division of the Department of Com- 
merce. Under that informal understanding the Secretary of 
Commerce declined to assign six channels to American stations 
and made assignments on eleven others only where the geograph- 
ical location and the power involved insured a minimum of inter- 
ference in Canada. The Canadian authorities assigned to Cana- 
dian stations the six channels not assigned in the United States 
and made assignments on the eleven others mentioned only where 
the geographical location and power involved insured a minimum 
of intenerence in the United States. 

The situation was changed in 1926 when a Federal Court held 
that the Secretary of Commerce did not have the authority to 
require broadcasting stations to remain on frequencies assigned 
by him. Broadcasting stations in the United States then “jumped” 
the frequencies assigned to Canadian stations. When the Federal 
Radio Commission began functioning in 1927. it enforced the 
informal understanding of 1924 upon American stations. 

A conference of representatives of the Canadian and United 
States Governments was held in 1927 to allocate broadcasting 
frequencies as between the two countries, but the representatives 
failed to reach an agreement. While the Governments recog- 
nized the exceedingly tenuous nature of the understanding of 
1924, both continued to make assignments in accordance with its 
provisions. 

. . . On March 2, 1932, the Canadian House of Commons ap- 
pointed a committee for the purpose, among others, of recom- 
mending a complete technical scheme for radio broadcasting in 
Canada. ^ . The committee held several public sessions on 
the question of nationalizing the Canadian broadcasting system 
and then held private sessions to work out a technical plan. 
After the technical plan had been tentatively foimulated, the 
Canadian Government submitted a copy of it to this Government 
with the request that it be studied from the itandiioint of any 
readjustments which might be necessary in the United States to 
permit the plan to be made effective in Canada. 

A study of the plan made late in April revealed that the Cana- 
dian technical experts had followed the principles applied by 
the Federal Radio Commission in making assignments to Amer- 
ican broadcasting stations. It also revealed that the channels to 
be used by the Canadian stations were, with the exception of 540, 
1060 and 1100 kilocycles, already in use by Canadian stations 
under the informal understanding respected by both Govern- 
ment. Of the three channels mentioned, 540 kilocycles is just 
outside the broadcast band and its use will cause no interference 
to American stations. On 1050 kilocycles there is a four-hour 
^iff®rence between the American station using the frequency 
and the proposed Canadian station, and on IluO kilocycles there 
IS a three-hour time difference. On 1060 kilocycles the power 
of the Canadian station (500 watts) is to be such that, considered 
mtn the time difference, no interference should result. On 1100 
kilocycles^ the power of the American station is such that its 
coverage is regarded as limited; this coupled with the time dif- 
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ference should permit both stations to o|3erate without either 
interfering with the effective service area of the other. 

While under the technical plan recommended by the committee 
three frequencies not now used by Canadian stations will be used 
by such stations in the future, this is compensated for by the fact 
that Canada is surrendering the use of 5 channels (580, 890, 1010, 
1200, and 1210 kilocycles) now shared by Canadian and American 
stations. . . . 

Although the Canadian note requests, and the United States 
reply agrees, that the necessary readjustments of American broad- 
casting stations will be made, both Governments are well aware 
of the fact that no readjustments will be necessary in the United 
States to permit the plan to be made effective. The effect of the 
exchange of notes is largely to permit the committee ol the Cana- 
dian House of Commons to have a formal basis for its technical 
recommendations. 

The Department is very desirous that the exchange of notes 
be not construed by the Mexican Government as an effort to 
effect an understanding between the United States and Canada 
without reference to the broadcasting needs of Mexico. It 
should be made clear that no real change in the situation has 
been made; and that it was only the fact that the whole broad- 
casting system in Canada was undergoing an investigation that 
led the Canadian Government to suggest that the existing under- 
standing be made a matter of record. 

This Government is of the opinion that subsequent to the 
Madrid conference there should be a conference of interested 
North American Governments for the allocation of frequencies. 
It was understood by the American representatives at San 
Antonio that the Mexican Government is probably of the same 
opinion. Likewise it appears that the Canadian Government 
favors the holding of such a conference. The exchange of notes 
between the United States and Canada will not in any way 
affect the holding of a North American conference or influence 
the decisions which may be reached by it. 

The Assistant Secretary of State (Rundy) to the Ambassador in Mexico 
(Clark), no, 645, May 6, 1932, MS. Department of State, file 811.7612/63. 
For the exchange of notes of May 5, 1932 between the United States and 
Canada, see 47 Stat. 2704 ; Ex. .Agree. Scr. 34. 

In denying an application for authorization to operate station WLW 
with 500 kilowatts’ power at all hours, the Federal Communications Com'- 
mission referred to the Madrid telecommunication convention and the 
agreement of May 5, 1932 between Canada and the United States, and 
said: 

“. . . The conclusion to be reached from the Treaties and Agreement 
mentioned is that the United States Government is legally bound to see 
that stations in this country are established and operated In such manner 
as not to interfere with the radio service of the Canadian station CFRB.” 
The Crosley Radio Corporation {WLW), First Annual Report of the Fed- 
eral Communications Commission (1935) 203, 207. 
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“At the time the so-called ‘Gentlemen's Agreement’ was entered into 
between the United States and Canada [in 1924] for the division of broad- 
casting frequencies, broadcasting had not developed in Mexico. While 
Mexican broadcasting stations were operating with comparatively low 
power and in tliu interior of Mexico, little interference was occasioned to 
American stations Within recent months, however, a number of high- 
powered stations have been erected in Mexico. 

“As broadcasting stations in the United States and Canada are using 
all the frequencies in the broadcast band, Mexican stations of sufficient 
power necessarily interfere witli American or Canaduin stations." 

The Acting Secretary of State (Castie) to Senator Watson, May 9, 1932, 
MS. Department of SUite, file 811.7G12/59. 

For the agreement with respect to nulioliroadcasting effected by an 
exchange of notes of Ang 24 and 28, 1940 between the United States and 
Mexico, see Ex. Agree. Ser. 196. 

For the arrangements between the United States, Great Britain, Canada, 
and Newfoundland for pre\ention of interference with broadcasting by 
ships off tile coasts of those countries, effective Oct. 1, 1925, see 4 Treaties, 
etc. (Trenwith, 1938 ) 4248. 

For the agreement with respect to radiocommnnications lietween private 
experimental stations, reached by tlie United States and Canada on Oct. 2 
and Dec. 29, 1928 and Jan. 12, 1929, see Treaty Series 767A. This was 
continued in force by notes exchanged in 19.84 Ex Agree. Her. 62. 

For the arrangement of Feb 26 and 28, 1929 between the United States, 
Canada, Cuba, and Newfoundland relating to the assignment of high fre- 
quencies to radio stations, see 4 Treaties, etc. (Trenwith, 1038 ) 4787. 

For the agreements reached in 1934 by exchange of notes by the United 
States with Peru and with Chile, concerning radiocommnnications between 
amateur stations on behalf of third parties, sec Ex. Agree Ser. 66 and 72. 

See the exchange of notes between the United States and Canada in 1937 
providing for the recipiocal exchange of information concerning the pro- 
spective isMi.snce of new radio licenses or the possible alteration of fre- 
quencies which miglit iniolve interference with existing stntioits in the 
United States and Canada. It was stipulated that sliould an agreement 
be reached at the Inler-American Radio Conference at Habana, such 
agreement should govern the use of shared waves and the methods of 
determining interference. Ex. Agree. Ser. 109. 

By an exchange of notes dated Oct. 28 and Dec. 10, 1938 between the 
United States and Canada, three arrangements concerning radiobroadcast- 
ing were concluded. Ex. Agree. Ser. 136. 

For the exchange of notes between the Secretary of State (Hull) and 
the Canadian Minister (Marler) on Feb. 20, 1939 concerning the use of 
radio for civil aeronautical services, see Ex. Agree. Ser. 143. 

A North and Central American Regional Radio Conference met in 
Mexico City, July 10-August 9, 1933, to effect such solution as was 
possible of the problem of interference between broadcasting sta- 
tions in the several countries. Delegates from Canada, Costa Rica, 
Cuba, El Salvador, Guatemala, Honduras, Mexico, Nicaragua, and 
the United States participated. The Conference failed to reach 
agreement on the assignment of broadcasting frequencies, and no 
formal agreement was concluded. Recommendations were adopted 
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with respect to general conditions of broadcasting and to the al- 
location of frequencies between 1,600 and 6.000 kilocycles. 

Instructions by the Acting Secretary of State (Phillips) to the Dele- 
gates of tile United States (Sykes, Bland, and Davis), June 29, 1933, 

MS. Department of State, file 576.E1/309; rejwrt of the Chairman of the 
United States Delegation (Sykes) to the Secretary of State (Hull), Ang. 

29, 1933, ibid. /345. See also Department of State, IX Press Reieases, 
weekly issue 202, p. '93 (Aug. 10. 1933) ; Department of State, Treaty 
Information Bulletin, no. 45 (June 1933), p. 40; ibid., no. 47 (Aug. 1933), 
pp. 15-16. For the recommendations agreed upon, see Federal Radio 
Commission, List of Items on 'Which Agreements Were Reached at ... 

Mexico City, . . . 1933 (Department of State, Mimeographed Press 
Release, no. 8960, Aug. 18, 1933). 

In 1934 several South American organizations and radio administrations 
formed the South American Broadcasting Union (U.S.A.It.D.) The South 
American regional agreement on radioconimunlcations was signed on behalf 
of several governments at Buenos Aires in Apr. 19.35 and entered into force 
Jan. 1, 1936. This was revised at Rio de Janeiro in June 1937. 2 Jourtml 
des tildeommunieations (1935) 123; 4 idem (1937) 2S7. See also Tomlinson, 

International Control of Kadiovowmunieaiions (1938 ) 212-214; 1 Journal 
des telecommunications (1934) 164, 340. 

A preliminary regional radio conference was held at Habana Preliminary 
March 15 to March 29, 1937, wliich was attended by delegations 
from Canada, Cuba, Mexico and tlie United States. The object 5^957 ’ 

of that conference was to establish a common ground among 
the states of North America on the subject of certain outstand- 
ing radio problems confronting the American nations . . . 

These problems comprise, among other things, dissatisfaction on 
the part of Canada, Cuba, and Mexico with the allocation to 
them of exclusive channels for broadcasting purposes, the limited 
facilities for the extension of these channels, the constantly re- 
curring interference which naturally I’esults, and which, in the 
case of the United States, caused numerous complaints not only 
on the part of government agencies but of private stations as 
well, the long standing questions of interference on the part of 
high-powered stations on the Mexican side of the Mexico - United 
States border and the problems resulting from the nature of 
certain of the programs emanating from those stations, .the 
proper use of wave lengths in the high-frequency band and many 
problems of radio engineering practice which required discus- 
sion. and standardization. 

As a result of the preliminary conference in March, a set of 
resolutions was adopted which was designed to effect a solution 
of the problems involved and to standardize the views of the 
North American states with respect thereto. In this effort the 
conference was highly successful. 

It was apparent that while the conclusions reached at the 
preliminary conference were of great value as regards the North 
American Continent, the deliberations would not be complete and 
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the problems could not be fully solved unless all states of the 
Western Hemisphere were given an opportunity to participate 
in the proposed arrangements in order to establish a clear under- 
standing and uniformity of procedure throughout that Hemi- 
sphere. The conference at Habana recommended the proposed 
November meeting and approved a set of resolutions as a basis 
for discussion. 

Secretary Hull to President Roosevelt, July 30, 19.37, MS. Department of 
State, file 576K1/167. WitU respect to the preliminary conference of 
Mar. 1937, see also the report of the American Delegation, Apr 5, 1937, ibid. 
/128; the Cuban Chargd d’ Affaires ad interim (Bar6n) to Mr. Hull, May 
14, 1937, and enclosures, ibid. /135; the Acting Secretary of State (Welles) 
to the Delegates of the United States to the Inter-American Radio Con- 
ference (Craven and Norweb), Oct. 29, 1937, tbid. /329. 

The first Inter- American Conference on Eadiocommunications 
•was held at Habana, Cuba, from November 1 to December 13, 
1937. The following Governments were represented at the Con- 
ference: A^entina, Brazil, Canada, Chile, Colombia, Cuba, 
Dominican Republic, Guatemala, Haiti, Mexico, Newfoundland, 
Nicaragua, Panama, Peru, the United States, Uruguay, and 
Venezuela. 

The Conference resulted in the signing of a convention, two 
agreements, and the final acts, namely, (1) the inter- American 
radiocommunications convention; (2) final acts of the first inter- 
American Radio Conference, including (a) resolutions, motions, 
and agreements, and (b) recommendations to the International 
Telecommunications Conferences to be held at Cairo, Egypt, 
February I, 1938; (3) inter- American arrangement concerning 
radiocommunication; (4) North American regional broadcasting 
agreement. 

Department of State, Treaty Information Bulletin, no. 99 (Dec. 1037), 
pp. 22-23. See also Otterman, “Inter-American Radio Conferences, 
Habana, 1937", In 32 A JI.L. (1038) 560; First Inter- American Radio Con- 
ference (Habana, 1937) : vols I, Minutes; II, Documents ; III, Insti uments. 

The Inter-American Radiocommunications Convention under- 
takes to establish, at least temporarily in the city of Habana and 
under the auspices of the Government of Cuba, an Inter-Ameri- 
can Radio Office (C.I.R.) which, in a consultative capacity, is 
intended to provide for closer cooperation among the member 
states and for a fuller and more rapid dissemination of techni- 
cal, legal and other data of interest in the field of communica- 
tions, all for the purpose of an improvement of engineering 
practices and a better understanding of the legal problems in 
the field of communications in the participating countries. 

The Convention provides in considerable detail for the organi- 
zation and future conduct of conferences, including the inter- 
American pronouncement with respect to voting. 

Part 3 of the Convention undertakes to apply throughout the 
American continent numerous special provisions appearing in 
the South American Regional Convention on Eadiocommunica- 
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tions and affirms the sovereign right of all nations to the use of 
every broadcasting channel, while recognizing at the same time 
the need for regional arrangements in view of the present state 
of the art. Accordingly, provision is made for the negotiation 
of bilateral agreements when need therefor arises. . . . 

The inter-American arrangement concerning radiocommuni- 
cations. a purely administrative agreement, seeks to effect a 
standardization throughout the Americas of technical matters 
involved in the art of radiocommunications, particularly with 
respect to allocations, tolerances, spurious emissions and inter- 
ference, use and nonuse of certain air calling and distress fre- 
quencies, amateurs and the receipt and transmission by them of 
third-party messages, an international police radio system and 
radio aids to air navigation, all with respect to frequencies out- 
side the standard broadcasting band. 

The North American Regional Broadcasting Agreement under- 
takes to establish in that region, which consists of Canada, Cuba, 
Dominican Republic, Haiti, Mexico, Newfoundland and the 
United States and within the standard broadcast band, fre- 
quency assignments to .specified classes of stations on clear, 
regional and local channels with a view to avoiding interference 
which in this region has caused great inconvenience to radio 
listeners. It is believed that the principles laid down in this 
Convention, if carried into effect, will result in general satisfac- 
tion not only to the listening public but to the broadcasters as 
well. 

• •••••• 

This Delegation is convinced that the Conference just con- 
cluded was one of extreme importance to the United States and 
to the other governments participating therein. The establish- 
ment of broad general principles on a sure basis, the agreement 
on many technical matters involved in sound engineering prac- 
tice, the conclusion of an arrangement for a more effective fre- 
quency allocation and the avoidance of interference in the North 
American region, the establishment of a centralized consultative 
office, the formulation of procedure for future conferences, the 
agreement of the American states upon recommendations to the 
forthcoming Cairo conferences, and the common understandii^ 
evidenced by the Inter- American resolutions are believed to af- 
ford an adequate basis for the more effective functioning of 
radiocommunications in the Americas and the better service of 
the public and of the governments concerned. 

Report of the Chairmiiii of the Delegation of the United States (Craven) 
to the Secretary of State (Hull), Jan. 19, 1038, MS. Department of State, 
file .'576.K1/450. 

The inter-American radlocommunica tions convention, signed Dec. 13, 
1937, was ratified by the President of the United States, with the advice 
and consent of the Senate, on June 30, 1938. Treaty Series 938 ; 53 Stat. 
1576. The convention has also been ratified by Cuba, Haiti, Dominican 
Republic, Peru, Canada, Panama, Mexico, and Brazil. Paraguay deposited 
her adherence od rejerendum. 
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The North American regional broadcasting agreement was signed Dec. 
13, 1937 by representatives of Canada, Cuba, Dominican Republic, Haiti, 
Mexico, and United States. On June 30, 1938 the President of the United 
States ratified the agreement, the Senate having given its advice and 
consent thereto on June 15, 1938. Treaty Series 962; Department of 
State, Treaty Information Bulletin, no. 105 (June 1938), p. 192; Depart- 
ment of State, II Bulletin, no. 34, p. 192 (Feb. 17, 1940) ; IV idem, no. 83, 
p. 119 (Jan. 25, 1941). 

For the inter-American arrangement, see Ex. Agree. Ser. 200. 

For the final acts of the conference, see Department of State, Treaty 
Information Bulletin, no. 105 (June 1938), pp. 209 ef seq. 

With respect to the recommendations adopted by the North American 
Regional Radio-Engineering Meeting in Jan. 1041, see Department of State, 
IV Bulletin, no. 88, pp. 23S-237 (Mar. 1, 1941). 

In view of the etfect of climatic conditions upon radio broad- 
casting in the standard broadcast baud of 550 to 1600 kilocycles, 
as well as the proximity of the states of Central America and 
Panama to one another and to the Canal Zone, the inteniational 
radio conference, held at Cairo, Egypt, from February 1 to 
April 8, 1938, considered evolving a jilan whereby radio fre- 
q^uencies for broadcasting purposes might be made available by 
the Canal Zone, Costa Rica, El Salvador, Guatemala, Honduras, 
Nicaragua and Panama outside the standard broadcasting band. 
The result of that consideration is Article 7, section 8-1, para- 
graphs 3 (b) and (c) of the Cairo Revision of the General Radio 
Regulations. 


With a view to the conclusion of such a regional agreement 
as is contemplated in the said subsection (c) the Government of 
Guatemala on September 2, 1938 issued an invitation to the 
Governments of Costa Rica, El Salvador, Honduras, Nicaragua, 
Panama and the United States, to be represented with Guatemala 
in a regional radio conference for Central America, Panama and 
the Canal Zone. 

The conference convened at Guatemala City on November 24, 
1938 for the purpose of arriving at an eepu table allocation of 
frequencies for broadcasting purposes in the band 2300-2400 
kilocycles, having due regard to the protection of United States 
military frequencies in use in the (ianal Zone. The result of 
this conference is the Regional Radio Convention for Central 
America, Panama and the Canal Zone . . . signed on Decem- 
ber 8, 1938 at Guatemala City. 

Secretary Hull to President Roosevelt, Apr. 10, 1939, MS. Department of 
State, filed 574.G2A/146. 


Central 

American 

regional 

convention 


Part I of the convention allocates primary and secondary fre- 
quencies in the radio frequency band of 2,300 to 2,400 kilocycles to 
the various Central American Republics, Panama, and the Canal 
Zone. The convention contains an agreement on the part of each 
government not to use any primary channel assigned to any of the 
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other contracting governments except as provided in the convention 
and an agreement tliat nothing in the convention shall be construed 
as precluding the consummation by the United States of America of 
other radio agreements concerning the defense of the Canal Zone. 

Treaty Series 54 Stat. 1675. See also instructions to the American 
Delegation, the Secretary of State (Hull) to the Minister to Guatemala 
(Des Fortes), Nov. 14, 1938, MS. Department of State, file 574.G2A/61; 
report of Mr. Des Fortes to Mr. Hull, Feb. 9, 1939, ibid. /iSS'/j. See 
further. Department of State, XIX Press Releases, weekly issue 483, 
pp. 496-497 (Dee. 27, 1938). 

After considerable negotiation between the United States and U.S.and 
Panama, beginning in 1911, Decree 130, of 1914, was issued by the 
President of Panama on August 29, 1914, whereby “the radio-tele- 
graphic stations fixed and movable and everything relating to wire- 
less communications in the territory and territorial waters of Panama” 
were placed “under tlie complete and permanent control of the United 
States”. 

1914 For. Rel. 10.36-1002 ; 3 Treaties, etc. (Redmond, 1923 ) 2768. See also 
1912 For. Rel. 1206-1240 ; 1915 For. Rel. 1155-1161. 

“. . . it is the view of the Government of the United States that the 
decree confirmed as a definite agreement between the Governments of the 
United States and of Panama the right of the United States, under the 
Treaty of November 18, 1903, to exercise permanent and complete control 
over wireless communication within the Republic of Panama. This con- 
trol was expressly stated to be permanent , . . The United States re- 
quested such control not simply because war conditions made it necessary, 
but because such control was regarded as essential for the proper protec- 
tion of the Panama Canal and the guarantee of the independence of the 
Republic of Panama under the terms of the Tresity both in time of war 
and in time of peace,” Tlie Secretary of State (Hughes) to the Panamanian 
Minister (Alfaro), Jan. 11, 1923, MS. Department of State, file 819.74/106. 

By a decree of Dec. 29, 1930, the President of Panama abrogated Decree 
130 of 1014. The United States expressed willingness to enter into a new 
arrangement for control necessary for the protection and operation of the 
Canal but less onerous to the Republic of Panama. The Minister to Panama 
(Dlavls) to the Secretary of State (Stimson), telegram 94, Jan. 1, 1931, and 
Mr. Stimson to Mr. Davis, telegram 30, Feb. 21, 1931, MS. Department of 
State, file 819.74/183; the Assistant Secretary of State (White) to the 
Chargd d' Affaires ad interim to Panama (Bucknell), no. 261, Nov. 23, 1931, 
ibid. /225A ; Mr. Davis to Mr. Stimson, no. 1026, Apr. 22. 1932, ibid. /235. 

As a result of negotiations, a convention was signed on behalf of the 
United States and Panama on Mar. 2, 1936, accompanied by three exchanges 
of notes, which upon entering into force would revise the regulation of 
radiocommunication In the Republic of Panama and the C-anal Zone, De- 
partment of State, XIV Press Releases, weekly issue 336, p. 200 (Mar. 2, 

1936). 
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The allocation of frequencies to broadcasting stations has been 
a difficult problem in the European region. After efforts had been 
made by the International Broadcasting Union (U.I.R.), estab- 
lished in 1925 to consider the problem of interference in Europe, 
a European Radio-Electric Conference was held at Prague in 1929. 
This was attended by representatives of government administra- 
tions and private companies, as well as by observers (including an 
American delegation). It drew up an allocation agreement for 
European stations which became effective on June 30, 1929. Fol- 
lowing upon the Telecommunication Conference of Madrid, the Eu- 
ropean Conference of Radiocommunications met at Lucerne in May 
and June of 1933. On June 19, 1933 the states represented at this 
Conference signed the European broadcasting convention with the 
Lucerne plan of allocations annexed thereto. The United States 
was represented at the European Broadcasting Conference at 
Montreux in March and April 1939, which adopted on April 15, 1939 
the convention of the European broadcasting conference, and the 
plan of Montreux for allocation of frequencies. 

TomllnBOD, International Control of Radiocomniunicationa (1938) 178- 
212; the Assistant Secretary of State (Carr) to the Chairman of the 
American Delegation (Terrell), Mar. 19, 1929, MS. Department of State, 
file 676.B1/101; the Secretary of the American Delegation (Whittemore) 
to Secretary Stimson, May 6, 1929, Hid. /146; Report of the American 
Delegation to the European Radio Conference at Prague, CzechosloTakia, 
April 4-13, 1929 (mimeographed) ; report of the American Delegate (Farley) 
to Secretary Hull, May 1, 1939, MS. Department of State, file 576.F1/221; 
plan of Montreux, Hid. /223 ; 6 Journal des tdHconwiunications (1939) 137. 

"... A conference of African Administrations held at Pretoria in 
October, 1935, drew up an Agreement establishing an African Telecom- 
munication Union, composed of the Union of South Africa, Basutoland, 
Bechuanaland, the Portuguese colonies of Angola and Mozambique, the 
Belgian Congo, Kenya, Uganda, Tanganyika, Nyasaland, Northern Rho- 
desia, Southern Rhodesia, and Swaziland. The Agreement repeats a num- 
ber of provisions of the Telecommunication Convention of Madrid, with 
a few special applications for Africa. A set of Telegraph Regulations 
were annexed to the Agreement, but the telephone and radio regulations 
were left for a later conference to draw up. The Bureau of the African 
Union is the Telegraph Administration of the Union of South Africa.” 
Tomlinaon, International Control of Radiocommunications (1938) 251. 

The African telecommunication agreement was amended at Capetown 
in Jan. 1939. See the Minister to South Africa (Keena) to the Secre- 
tary of State (Hull), no. 6^, Aug. 1, 1939, and enclosure, MS. Depart- 
ment of State, file 571.D1A1. 
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REGULATION OF USE 

SECRECY 

§354 

Article 24 of the international telecommunication convention 
signed at Madrid, December 9, 1932, provides: 

§ 1. The contracting governments agree to take all the 
measures possible, compatible with the system of telecommuni- 
cation used, with a view to insuring the secrecy of international 
correspondence. 

§ 2. However, they reserve the right to communicate inter- 
national correspondence to the proper authorities, in order to 
insure either the application of their internal legislation, or 
the execution of international conventions, to which the govern- 
ments concerned are parties. 

49 Stat. 2411-2412 ; 4 Treaties, etc. (Trenwith, 1938) 5388. 

Article 2 of the general radio regulations annexed to this convention, 
reenacted as article 2 of the Cairo revision (of 1938) of the general radio 
regulations, both of which were signed by the United States, provides: 

"The administrations agree to take the necessary measures to pro- 
hibit and prevent: 

"(a) the unauthorized interception of radio communications not in- 
tended for the generai use of the public ; 

“(6) the divulging of the contents or of the mere existence, the publi- 
cation or use, without authorization, of radio communications which 
may have been intercepted intentionally or otherwise." 

49 Stat. 2449 ; 4 Treaties, etc. (Trenwith, 1938 ) 5394; Treaty Series 948, 
p. 146. 

See also article 3 of the above regulations. 

The radiotelegraph convention, signed at Washington on Nov. 25, 1927, 
between the United States and other powers, provides in article 5; 

“. . . The contracting Governments agree to take or to propose to their 
respective legislatures the necessary measures to prevent : 

“(a) The unauthorized transmission and reception by means of radio 
Installations of correspondence of a private nature. 

"(b) The unauthorized divulging of the contents, or simply of the 
existence, of correspondence which may have been intercepted by means 
of radio installations. 

"(c) The unauthorized publication or use, of correspondence re- 
ceived by means of radio installations. 

“(d) The transmission or the placing in circulation of false or 
deceptive distress signals or distress calls.” 

45 Stat. 2762 ; 4 Treaties, etc. (Trenwith, 1938) 5033. 

See also the general regulations annexed to this convention, arts. 2, 7, 
and 8. 45 Stat. 2780, 2785-2786 ; 4 Treaties, etc. (Trenwith, 1938) 5040, 
5045, 5048. 

The history of provisions relating to telegraphic (including radiotele- 
graphlc) secrecy Is contained in a note submitted by the International 
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Bureau of the Telegraph Union In connection with an inquiry, directed by 
the Council of the League of Nations to the Permanent Legal Committee 
of the Organization for Communications and Transit, with reference to a 
proposal of the Advisory Committee on Traffic in Opium for the exchange 
between countries of telegrams transmitted in connection with smuggling 
operations. Basing its decision on the St. Petersburg convention of 1875 
and its international service regulations, said to be of equal validity with 
the convention, and upon the Washington radiotelegraph convention of 1927, 
the Committee ruled against the legality of the proposal. League of Na- 
tions, 0/IUsial Journal (1930) 1547-1552. See also Anmal Digest 1929-30, 
Case No. 255. 

With reference to the unauthorized publication or use of communications, 
see sec. 605 of the Federal Communications Act, approved June 19, 1934 
(48 Stat. 1103; 47 U.S.C. §605). 


RATES 

§355 

In the final protocol to the international wireless telegraph conven- 
tion of London, 1912, note was taken of the following declaration : 

The Delegation of the United States declares that its govern- 
ment is under the necessity of abstaining from all action in re- 
gard to rates, because the transmission of radiograms as well as 
of ordinary telegrams in the United States is carried on, wholly 
or in part, by commercial or private companies. 

38 Stat. 1714, 1715; 3 Treaties, etc. (Redmond, 1923 ) 3057-3058. 

Mexico City Article XXII [of the proposed draft convention] dealt with 

^^tconven- fgj. jj^g transmission of messages either by telegraph, 

cable, or radio. The United States has always declined to submit 
this phase of communications to international regulation. 


The article was also in contravention of the settled law of the 
United States which confers upon the Interstate Commerce Com- 
mission authority to pass upon the reasonableness of rates and the 
classification of messages. See- section 400 of the act of Con- 
gress approved February 28, 1920 (41 Stat. L. 456, 475). 

Report of the Delegation of the United States, Inter-American Committee 
on Electrical Communications, Mexico City, May 27 to July 22, 192Ji (Wash- 
ington, 1927) 11-12. See also the report of the American Delegation to the 
International Radio-Telegraphic Conference at London, 1912, MS Depart- 
ment of State, file 574C1A5. 

In a decision afiBrming a decree of the District Court of the United 
States for the District of Puerto Rico restraining the enforcement 
of an order of the Public Service Commission of Puerto Rico for 



ELECTRICAL COMMUNICATIONS 


29S 


the reduction of foreign cable rates, the United States Circuit Court 
of Appeals said : 

It is true that the Act of March 2, 1917 (39 Stat. pt. 1, p. 964, 
§38 (Comp. St. 1918 [U.S. Comp. Stat, Ann., 1919 Supp.], 
§3803p), declares that the Iiiterslale Commerce Act and its 
amendments shall not apply to Porto Rico; but this, we think, 
means the local and intra-island affairs and rates of Porto Rico, 
and not to cable lines, in respect to the rates of which parties 
in foreign countries and in the United States are interested. 

The conclusion is that, while Congress, under its plenary 
power, had the unquestionable right to do so, it never has dele- 
gated to the legislative assembly of Porto Rico authority to regu- 
late interpossessional, interterritorial, interstate, or foreign cable 
rates, and (hat the local legislative body, therefore, was without 
authority to create, a commission for that purpose, and that, while 
the Interstate Commerce Commission may not exercise jurisdic- 
tion in respect to Porto Rican intra-island rates, that it has 
jurisdiction over her interpossessional and foreign instruments 
of commerce. We think, therefore, that the District Court of 
the island was right in holding that the assembly was without 
authority over the subject-matter of cable rates. 

Beneiicto et al. v. West India A Panama Telegraph Co., Limited, et al., 
256 Fed. 417, 420-421 (C.C.A. 1st, 1919). 

By the Communications Act of 1934, the Federal Communications Com- 
. mission is given authority over rates charged by common carriers engaged 
In interstate or foreign communication by wire or radio. 48 Stat. 1070- 
1072. 


ROUTING OF MESSAGES 

§356 

In the report of the American Delegation to the meeting of the 
Inter-American Committee on Electrical Communications held at 
Mexico City, May 27-July 22, 1924, attention was called to article 
XVII of the proposed draft convention on electrical communications, 
which reads : “The sender shall have the right to select the route for 
his message.” The following comment was made : 

A consideration that has moved the United States to decline to 
become a party to the telegraph convention concluded at St. 
Petersburg in 1875 and revised at Lisbon in 1908 has been the 
so-called “via” provision in Article XLI of the regulations 
annexed to the International Telegraph Convention concluded 
al St. Petersburg, and the revision thereof, which provides as 
follows : [The provisions in question prescribe the terms and con- 
ditions under which senders of messages are given the right to 
prescribe the route by which messages are to be transmitted.] 


!f:i7407 O — 51 — VOL. IV ao 
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It is the practice of private communication companies organ- 
ized in the United Sta’tes to enter into contracts with other 
communication companies respecting the exchange of traffic. It 
is alleged by the companies that these special arrangements aid 
materially in the rapid handling of traffic and also result in 
economies which make it possible to lower rates. The United 
States has not considered it advisable to obligate communication 
companies operating within its borders to grant such a right to 
the senders of messages. Although the objectionable character 
of this provision was pointed out by the delegates representing 
the United States, it was incorporated in the convention. 

Report of the Delegation of the United States, Inter-American Cotn- 
mittee on Electrical Communications, Mexico City, May 27 to July 22, 192i 
(1927) 11. 


CODES 

§357 

The Department of State, in a letter of June 1923, replied as fol- 
lows to an inquiry concerning the transmission of code messages by 
American cable companies : 

The Department has received your letter dated April 18, 1923, 
requesting to be informed whether by their charter or by any 
official law or regulation the "Western Union Cable Company is 
obliged to take for transmission by cable within the United 
States and abroad, combinations of ten letters each, paying as 
one sole word, even if such combinations of letters lie not pro- 
nounceable. 

The United States is not a party to the International Tele- 
graph Convention signed at St. Petersburg on July 10/22, 1875, 
and American telegraph and cable companies are not subject to 
the International Telegraph Service Regulations as revised at 
Lisbon on June 11, 1908, with respect to messages filed with the 
companies in the United States. 

The transmission of telegrams between foreign countries is 
governed by the provisions of the International Telegraph Con- 
vention and the International Telegraph Service Regulations to 
whicli reference has been made, when the countries between which 
the messages are sent are parties to the Convention. 

For your information, the following pertinent sections of the 
International Telegraph Seiwice Regulations, 1908, are quoted : 

“Regulation VI 

“. . . Sec. 2. All the Administrations admit, in all their re- 
lations, telegrams in plain language. They may decline to for- 
ward or to receive for delivery private telegrams composed either 
wholly or in part in secret language ; but they must allow these 
telegrams to pass in transit unless the service be suspended as 
defined in article 8 of the St. Petersburg Convention.” 
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“Regulation VIII 

. . Seo. 2. The words, whether genuine or artificial, must 
be formed by syllables capable of pronunciation according to 
the cwrrent usage of the following languages German, Eng- 
lish, Spanisli, French, Dutch, Italian, Portuguese or Latin. Ar- 
tijicidl words must not contain the accented letters a, a, a, e, n, 

6, ii.” 

The Assistant Secretary of State (Harrison) to Richard Fuchs, June 
18, 1923, MS. Department of State, file 811.733 '41. 

See the Report on the History of the Use of Codes and, Code Language, 
the International Telegraph Regulations Pertaining Thereto, and the 
Bearing of This History on the Cortina Report (1928), by Major William 
F. Friedman, technical adviser of the American Delegation to the Interna- 
tional Radiotelegraph Conference of Washington, 1927. 

For instructions to the Chairman of the American Delegation to the 
International Telegraph Conference at Brussels, see Acting Secretary 
Castle to Leland Harrison, Aug. 22, 1928, MS. Department of State, file 
■572 .fi/321. 

See also Stewart, “The International Telegraph Conference of Brussels 
and the Problem of Code Language”, in 23 A..I.I L. (1929) 292-306. 

“. . . It may be pointed out . . . that the United States is not a i 
party to the International Telegraph Convention and Regulations and 
that the International Bureau of the Telegraph Union at Berne is author- 
ized to interpret the provisions of the Telegraph Regulations.’’ Assistant 
Secretary Johnson to B. W. Ross, Feb. 9, 1929, MS. Department of State, 
file 572.P1/325. 

The Secretary of State presents his compliments to His Ex- 
cellency the Eoyal Italian Ambassador and has the honor to 
acknowledge the receipt of his note No. 5118 of June 18, 1940, 
relative to the desire of the Bank of Italy to correspond in code 
with its representatives in the United States. 

In reply the Secretary of State has the honor to inform the 
Ambassador that there are no proliibitions in the United States 
to the use of ordinary, recognized commercial codes in tele- 
graphic messages and consequently no approval of this Govern- 
ment or any Department thereof is required. 

The Secretary of State (Hull) to the Italian Ambassador (Colonna), 
memorandum, June 25, 1940, MS. Department of State, file 811.731/836. 


CENSORSHIP AND CONTROL 

§358 

Article 26 of the telecommunication convention, concluded at Ma- 
drid on December 9, 1932 between the United States and other powers, 
provides : 

§1. The contracting governments reserve the right to stop the 
transmission of any private telegram or radiotelegram which 
might appear dangerous to the safety of the state or contrary to 
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Communica- 
tions Act, 
1934 


the laws of the country, to public order, or to decency, provided 
that they immediately notify the office of origin of the stoppage of 
the said communication or of any part thereof, except when it 
might appear dangerous to the safety of the state to issue such 
notice. 

§2. The contracting governments likewise reserve the right to 
interrupt any private telephone communication which might ap- 
pear dangerous to the safety of the state or contrary to the laws of 
the country, to public order, or to decency. 

49 Stat. 2413; 4 Treaties, etc (Trenwith, 1938 ) 5389. 

The St. Petersburg convention of 1875 pi'ovided in article 8 : 

“Each Government aKo reserces to itself the right to sn.spend the inter- 
national telegrapli sei'\ioe for an indefinite time, if it con.siders it necessary, 
either generally or onl.v on certain lines and for certain kinds of correspond- 
ence, subject to the obligation to notify the su'-peiision immediately to the 
other contracting Goicrnments” liti Ur. & For. State Paps. (1874-75) 22. 

The foregoing translation is contained in the Note on Telegraphic Secrecy, 
submitted by the lufemational Bureau of the Telegraphic Union to the 
Permanent Legal Committee of the Organization for Communications and 
Transit of the League of Nations in 1930. The note goes on to say ; 

“The Service Regulations annexed to the Convention hardly modify these 
provisions. 

"The existing provisions are by no means new; they are found almost 
word for word in the first international agreements on telegraphy. . . . 

“That is why the documents of the various telegraphic conferences con- 
tain no discussion of the iirovisions and no explanation of the reasons for 
them. These reasons, lioweAcr, are self evident, and their justification is 
obvious — to safeguard States in time of war or internal troubles. 

“During the world war of 1914-1918 in particular, the administrations of 
the Union applied these provisions. 

“When hostilities began, the belligerent Slates, with a view to being able 
to control telegraphic correspondence, totally forbade the use of secret 
language, and most of the iieulral Stales enacted similar measures. 

“Furthermore, both belligerents and neutrals restricted the use of plain 
language to certain spt'ciflc languages most in u.se; several prohibited com- 
mercial marks and trade abbrevialions ; they rejected telegrams containing 
no text or only a single word, telegrams the sense of which was not clear to 
the clerks, unsigned telegrams and registered or abbreviated addresses or 
signatures, etc.” 

League of Nations, Offictal Journal (1930) 1550. 

The Communications Act of 1934 provides in section 606 : 

Upon proclamation by the President that there exists war or 
a threat of war or a state of public iieril or disaster or other 
national emergency or in order to preserve the neutrality of the 
United States, the President may suspend or amend, for such time 
as he may see fit, the rules and regulations applicable to any or 
all stations within the jurisdiction of the United States as pre- 
scribed by the [Federal Communications] Commission, and may 
cause the closing of any station for radio communication and the 
removal therefrom of its apparatus and equipment, or he may 
authorize the use or control of any such station and/or its ap- 
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paratus and equipment by any department of the Government 
under such regulations as he may prescribe, upon just compensa- 
tion to the owners. 

48 Stat. 1104. 

■ Article 5 of Hague Convention XIII of 1907, concerning the rights 
and duties of neutral powers in naval war, provides : 

Belligerents are forbidden to use neutral ports and waters as a 
base of naval operations against their adversaries, and in particu- Use of neu- 
lar to erect wireless telegraphy stations or any apparatus for the territoiy 
purpose of communicating with belligerent forces on land or sea. 

36 Stat. 2415, 2427 ; 2 Treaties, etc. (Malloy, 1910) 2352, 2359. 

Article 3 of Hague Convention V of 1907, respecting the rights and 
duties of neutral powers and persons in case of war on land, contains 
the following provisions : 

Belligerents are likewise forbidden to : 

(a) Erect on the territory of a neutral Power a wireless 
telegraphy station or other apparatus for the purpose of com- 
municating with belligerent forces on land or sea; 

(b) Use any installation of this kind established by them 
before the war on the territory of a neutral Power for purely 
military purposes, and which has not been opened for the 
service of public messages. 

36 stat 2310, 2322-2323 ; 2 Treaties, etc. (Malloy, 1910) 2290, 2297-2298; 

See also arts. V, VIII, and IX of the same convention regarding neutral 
duties. 

President Wilson, by Executive Order 2011, dated August 5, 1914 
and communicated to the belligerent governments on August 7, 
decreed that — 

all radio stations within the jurisdiction of the United States^ of 
America are hereby prohibited from transmitting or receiving ex. Or. of 
for delivery messages of an unneutral nature, and from in any Aug. 6, 1914 
way rendering to any one of the belligerents any unneutrm 
service, during the continuance of hostilities. 

Enforcement of the order, which was effective from date of issu- 
ance, was delegated to the Secretary of the Navy. 

MS. Department of State, file 811.741/58. See also 1914 For. Rel. Supp. 

667—668, regarding the use by the German Government of high-powered 
wireless stations at Sayville, Long Island, and at Tuckerton, New Jersey. 

Rule 14 of President Wilson’s proclamation of Nov. 13, 1914, governing 
the use of the Panama Canal and neutrality in the Canal Zone, provided: 

“Rule U. The radio installation of any vessel of a belligerent power, 
public or private, or of any vessel falling under Rule 2, shall be used only 
in connection with Canal business to the exclusion of all other business 
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while within the waters of the Canal Zone, including the waters of Colon 
and Panama Harbors.” 38 Stat. 2039, 2041 ; 1914 For. Rel. Supp. 552, 555. 

Buie 2 included within the scope of the regulations vessels employed 
by a belligerent power as a transport or fleet auxiliary or in any other 
way for the purpose of prosecuting or aiding hostilities, but excluded 
hospital ships. 38 Stat 2039, 2041 ; 1914 For. Rel. Supp. 553. 

On August 11, 1914 the following tentative alternative propositions 
were submitted by the United States to the German, French, and 
British Governments for their comments : 

(1) AU the belligerents may send and receive wireless messages 
■ in code or cipher via Sayville and Tuckerton. The Amer- 
ican censors at those stations to receive codes and ciphers 
used in order to be able to see that the neutrality of the 
United States is not violated. Ciphers and codes to re- 
main known only to the censors and the United States 
Government, also the contents of the messages sent; or 

(2) Germany may use the English or French cables. The tele- 

grams of all the belligerents submitted to the censor as 
stated before. 

The British Government replied that it “would prefer the adoption 
of the first, namely, that the wireless stations at Sayville and Tucker- 
ton should be made available for the transmission of the telegraphic 
correspondence between the belligerent governments and their em- 
bassies subject to strict censorship by the United States authorities” 
and added that “His Majesty’s Government trust the United States 
Government will agree with them that it is an essential part of the 
duties of the censor to paraphrase all messages of belligerent govern- 
ments and their embassies in order to prevent, if possible, any hidden 
meaning being conveyed”. 

The German Government indicated its willingness to accept the 
propositions concerning telegraphic communication, provided that, 
censorship were applied equally to all the belligerents. 

The Secretary of State (Bryan) to the Ambassador in Great Britain 
(Page), telegram of Aug. 11, 1914, MS. Department of State, flle 811.741/16; 
Mr. Page to Mr. Bryan, telegram 514, Aug. 30, 1914, ibid. 763.72111/83 ; the 
Ambassador to Germany (Gerard) to Mr, Bryan, telegram of Aug. 28, 1914, 
ibid. 811.741/29; 1914 For. Rel. Supp. 670, 676. 

On September 5, 1914 President Wilson issued Executive Order 
2042 regarding Government control of high-powered radio stations, 
reading as follows : 

Whhceas an order has been issued by me dated August 5, 1914, 
declaring that all radio stations within the jurisdiction of the 
United States of America were prohibited from transmitting or 
receiving for delivery messages of an unneutral nature and Hom 
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in any 'way rendering to any one of tlie belligerents any uimeutral 
service; and 

Whereas it is desirable to take precautions to insure the enforce- 
ment of said order in so far as it relates to the transmission of 
code and cipher messages by high-powered stations capable of 
transatlantic communication ; 

Now, therefore, it is ordered by virtue of authority vested in 
me by the radio act of August 13, 1912, that one or more of the 
high-powered radio stations within the Jurisdiction of the United 
States and capable of transatlantic communication sliall be taken 
over by the Government of the United States and used or con- 
trolled by it to the exclusion of any other control or use for the 
purpose of carrying on communication with land stations in 
Europe, including code and cipher messages. 

The enforcement of this order and the preparation of regula- 
tions therefor is hereby delegated to the Secretary of the Navy, 
who is authorized and directed to take such action in the premises 
as to him may appear necessary. 

1914 For. Eel. Supp. 678. 

In a circular note to the diplomatic representatives of foreign gov- 
ernments, dated September 22, 1914, the Department of State enclosed 
a copy of regulations for the operation of the radio station at Tucker- 
ton, New Jersey, in the form of instructions issued by the Navy De- 
partment to the ofBcer in charge of the station. The instructions 
read; 


In addition to complying with the provisions of the Executive 
Order of September 5, 1914, you will be guided by the following 
instructions relative to the operation of the Tuckerton Radio 
Station : 

(1) The station shall be used only for transmitting to or 

receiving from shore stations in Europe and the United 
Kingdom. 

(2) Naval officials at this station must assure themselves 

that the messages handled are strictly neutral in char- 
acter. No unneutral message wiU be permitted to be 
handled. 

(3) No messages in cipher or code shall be transmitted^ or 

received for delivery unless the United States officials 
are furnished with a key to such messages. 

(4) No messages in foreign laiiOTages or in unintelligible 

terms shall be transmitted or received for delivery 
unless the United States Naval officials are supplied 
with translations of such messages in the English lan- 
guage and the official censors are satisfied of the hona 
^ea of the translations. 

(6) Official radiograms from officials of the United States 
Government, or from officials of foreign governments 
on official (state) business, will have priority over all 


Eegula 
tionsfor 
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other messages and will be forwarded in the order of 
sequence of their receipt at the station. 

(7) Radiograms involving press despatches will not be in 
any way different from other commercial or private 
radiograms. 

(11) No messages will be transmitted or delivered until they 

have been first paraphrased by the censors as may be 
necessary to ensure their neutral character, whether 
they are received or are to be sent in plain language 
or in code, cipher, or foreign language. 

(12) No messages shall be sent or delivered until counter- 

signed by the censor. 

• «••••• 

(15) Cipher and code books furnished as well as the contents 
of all messages handled will be considered as confiden- 
tial. 

On November 7, 1914 the Navy Department forwarded to the De- 
partment of State for its comment the following regulations and 
instructions, which it proposed to substitute for previous regulations 
governing radiocommunication which were then in foice as a con- 
sequence of the President’s Executive order of August 5, 1914 : 

1. Radio messages containing information relating to the loca- 
tion or movements of armed forces of any belligerent nation, or 
relating to material or personnel of any belligerent nation, will 
be considered as unneutral in character and will not be handled 
by radio stations under the jurisdiction of the United States, ex- 
cept in the case of cipher messages to or from United States 
officials. 

2. No cipher or code messages are permitted to be transmitted 
to radio ship stations of belligerent nations by any radio shore 
station situated in the United States or its possessions or in ter- 
ritory under the jurisdiction of the United States. Similar mes- 
sages received by such radio stations from ships of belligerent 
nations will not be forwarded or delivered to addressee. 

3. No communication of any character will be permitted be- 
tween any shore radio station under the jurisdiction of the United 
States and warships of belligerent nations except calls of distress, 
messages which relate to the weather, dangers of navigation or 
similar hydrographic messages I’elating to safety at sea. 

4. No cipher or code radio message will be permitted to be sent 
from or received at any radio station in the United States via any 
foreign radio station of a belligerent nation, except from or at 
certain stations directly authorized by the Government to handle 
such m^sages. Press items in plain language relating to the 
war, with the authority cited in each item, will be permitted 
between such stations, provided no reference is made to move- 
ments or location of war or other vessels of belligerents. 
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5. No radiogram vrill be permitted to be transmitted from any- 
shore radio station situated in the United States or under its 
jurisdiction to any sliip of a belligerent nation or any shore 
radio station tliat in any manner indicates the position or probable 
movements of ships of any belligerent nation. Sinrilar radio-, 
grams in the reverse direction will not be forwarded for delivery. 

6. Code or cipher messages are permitted between siliore radio 
stations entii'ely under the jurisdiction of the United States and 
between United States shore stations and United States or neutral 
merchant vessels, provided they are. not destined to a belligerent 
subject and contain no information of any unneutral character, 
such as the location or movements of ships of any belligerent 
nations. In such messages no code or ciplier addresses will be 
allowed and all messages must be signed with the sender'^ name. 
Radio operating companies handling such messages must assure 
the government censor as to the neutral character of such messages. 
Such messages, both transmitted and received, must be submitted 
to the censor at such times as he may designate, which will be 
such that wiU not delay their transmission. 

7. In geneAl, censoring officials will assure themselves beyond 
doubt that no message of any unneutral character is allowed to be 
handled. 

8. In order to insure that censors may, in all cases, ^ informed 
thoroughly and correctly as to the contents of radio messages 
coming under their censorship, they will demand, when necessary, 
that such messages be presented for their ruling in a language 
that is understandable to them. 

9. At such radio stations where the censor is not actually present 
at the station when messages are received by the radio station for 
forwarding eitlier by radio or other means, messages may pass 
provided uiey are unmistakably of a neutral character, without 
being first referred to the censor, but the operating company will 
be held responsible for the compliance by their operators with 
these instructions. 

The Department replied that from the point of view of American 
foreign relations no objection was then perceived to the proposed 
regulations. 

The Acting Secretary of State (Lansing) to the diplomatic representatives 
of foreign governments, circular note of Sept. 22, 1914, MS. Department of 
State, file 811.741/43; the Secretary of the Navy (Daniels) to the Secretary 
of State (Bryan), Nov. 7, 1914, and Mr. Lansing to Mr. Daniels, Nov. 19, 

1914, ibid. /84 ; 1914 For. Rel. Supp. 679-681. 

In Aug. 1915 operation of the Sayville station was taken over hy the Navy 
Department in the same manner as the Tuckerton station. See 1915 For. 

Bel. Supp. 888, n. 

The proclamation of neutrality issued by the President of the 
United States upon the outbreak of war in Europe in September ^339 
1939 stated : 

All belligerent vessels shall refrain from use of their radio 
and signal apparatus while in the harbors, ports, roadsteads, or 
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■waters subject to the jurisdiction of the United States, except for 
calls of distress and communications connected with safe naviga- 
tion or arrangements for the arrival of the vessel within, or 
departure from, such harbors, ports, roadsteads, or waters, or 
passage through such waters ; provided that such communications 
will not be of direct material aid to the belligerent in the conduct 
of military operations against an opposing belligerent. The 
radio of belligerent merchant vessels may be sealed by the author- 
ities of the United States, and such seals shall not be broken 
within the jurisdiction of the United States except by proper 
authority of the United States. 

4 F.R. 3809, 3811. 

Secretary Bryan, on January 20, 1915, stated as follows in a com- 
munication to Senator Stone, Chairman of the Committee on Foreign 
Eelations, with reference to the allegation that the United States 
had been unneutral in enforcing a censorship of wireless messages 
and permitting freedom of commun i cation by submarine cables: 

The reason that wireless messages and cable messages require 
different treatment by a neutral government is as follows: 

Communications by ■wireless can not be interrupted by a bel- 
lijprerent. With a submarine cable it is otherwise. The possibility 
of cutting the cable exists, and if a belligerent possesses naval 
superiority the cable is cut, as was the German cable near the 
Azores by one of Germany’s enemies and as was the British cable 
near Fanning Island by a German naval force. Since a cable is 
subject to hostile attack, the responsibility falls upon the bel- 
ligerent and not upon the neutral to prevent cable communication. 

A more important reason, however, at least from the point of 
view of a neutral government, is that messages sent out from 
a wireless station in neutral territory may be received by bellig- 
erent warships on the high seas. If these messages, whether plam 
or in cipher, direct the movements of warships or convey to 
them information as to the location of an enemy’s public or 
private vessels, the neutral territory becomes a base of naval 
operations, to permit which would be essentially unneutral. 

As a ■wireless message can be received by all stations and ves- 
sels ■within a given radius, every message in cipher, whatever its 
intended destination, mu^ be censored; otherwise military in- 
formation may be sent to warships off the coast of a neutral. It 
is manifest that a submarine cable is incapable of becoming a 
means of direct communication with a warship on the high 
seas. Hence its use can not, as a rule, make neutral territory a 
base for the direction of naval operations. 

Senator Stone to Secretary Bryan, Jan. 8, 1915, and Mr. Bryan to Mr. 
Stone, Jan. 20, 1915, MS. Department of State, file 763.72111/1435; 1914 
For. ReL Snpp. ■vlli. To the same effect, see the Counselor for the Depart- 
ment of State (Polk) to Representative Fitzgerald, Aug. 18, 1916, MS. 
Department of State, file 763.72111/3972a ; 1916 For. Rel. Supp. 6-7. 

See also arguments to similar effect previously advanced by the British 
and French Governments. The 'Chargd d’Afifaires of Great Britain (Bar- 
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day) to Mr. Bryan, Aug, 14, 1914, MS. Department of State, file S11.T41/ST; 
the Charge fl’ Affaires of France (Clausse) to Mr. Bryan, telegram of Aug. 
12, 1914. iftW. 763.72, 353 ; 1914 For. Eel. Supp. 671-673. 


In response to an inquiry from the American Ambassador in Chile 
in 1915, the Department of State explained that the United States did 
not censor cable messages, either code or plain, but that it did exercise 
censorship of radio messages and permitted neutral code radio mes- 
sages to be sent where the codes were furnished to the censors. This 
regulation applied to both neutral and belligerent countries. 

Secretary Bryan to Amb.issador Fletcher, telegram of Jan. 14, 1915, MS. 
Department of State, file S25.731. See also 1915 For. Eel 39. 

. . . you are informed that no censorship of cable mes- 
sages is exercised in this Country and the cable lines are open for 
the use of foreign governments as well as commercial houses and 
private individuals. You are advised, however, that the Euro- 
pean terminals are owned or controlled bj" the Allied Govern- 
ments which are at present enforcing a rigid military censorship 
over all me.«sages transmitted by cable. Those Governments have 
indicated certain commercial codes which may be used when 
sending cable messages. The cable lines are also open for the 
use of the Allied Governments, which may transmit to and from 
this Country messages in code. 

The Third Assistant Secretary of State (Phillips) to B. A. Purdy, Oct 
31, 1918, MS. Department of State, file 811.731/64. To similar effect see 
the Third Assistant Secretary of State (Phillips) to G. L. Drury, Oct 20, 
1915, ibid. /o6. 

In January 1916 the German Ambassador explained to the De- 
partment of State that he was unable to continue his discussion of the 
Lusitania case because part of his instructions had not been deliv- 
ered to him. In these circumstances, he requested the Department 
to transmit a cipher telegram to the German Foreign Office through 
the American Embassy; the Department complied. 

The German Ambassador (Von Bernstorff) to the Secretary of State 
(Lansing) and Mr. Lansing to Count von Bernstorft Jgn. 3, 1916, MS. 
Department of State, file 763.72/2342; 1916 For. Eel. Supp. 144. 

. . . radio messages in code or cipher are only permitted to be 
exchanged between diplomatic missions in this country and their 
respective governments, and then only when copi^ of code or- 
cipher used have been deposited with the naval officials in charge 
of the radio stations through which the message is to be_ sent or 
received. All other radio messages must be sent in plain Eng- 
lish language. 

Mr. Lansing to Count von Bernstorff, Jan. 26, 1915, MS. Department 
of State, file 811.741/269a ; 1915 For. Bel. Supp. 883. 
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In reply to an inquiry from the German Embassy with reference 
to the use by that Embassy of the Tuckerton station for the trans- 
Laission of code messages, the Department of State said that “in case 
the Imperial German Embassy desires to send wireless messages in 
code or cipher by means of this station the key to that cipher or code, 
as well as the plain messages in English, should be sent to this De- 
partment for transmittal to the authorities in charge of the Tuckerton 
station”. 

The Counselor of the German Embassy (Haniel von Haimhausen) to the 
Counselor for the Department of State (Lansing), Apr. 12, 1915, and Mr. 
Lansing to Mr. Haniel von Haimhausen, Apr. 17, 1915, MS. Department of 
State, file 811.741/169; 1915 For. Rel. Supp. 884. 

For additional correspondence, including descriptions of the procedure 
followed In transmitting such messages, see 1915 For. Rel. Supp. 882-887, 
and the Secretary of State (Bryan) to the Ambassador to Germany (Ger- 
- . ard), telegram 2756, Mar. 1, 1916, MS. Department of State, file 763.72/2429; 

1916 For. Rel. Supp. 183. 

The Department of State instructed the Consul at Goteborg in Feb- 
ruary 1916 as follows; 

fintnniwini ... You mav transmit private commercial cables when no 

messages other means available for forwarding, assuming no responsibility 

for delivery. Such cables must be strictly neutral ; not relate to 
contraband or transfer of funds to belligerents; should be in 
plain language not cipher and suflSciently clear on face to be 
readily understood. Cost should be collected in advance from 
sender. 

A similar instruction was sent to the Minister in the Netherlands 
on the same date. 

The British Foreign Office transmitted the following communica- 
tion.in March 1916 to the American Ambassador in London: 

Sir Edward Grey would point out that government messages 
such as those sent by the Department of State obtain priority 
over ordinary commercial messages and that this is an advantage 
which messages of the sort referred to should not enjoy over 
those of other traders. 

He considers that His Majesty’s Government can not be asked 
to agree to British cables being used for the purpose of facili- 
tating commercial transactions with enemy countries. 

Seven instances of the type of message referred to, out of a 
: very large number which have passed through the censor’s hands, 

are annexed. In spite of the prejudicial nature of their contents, 
all these messages have been forwarded to their destinations. 

Another telegram which has just come into the hands of the 
censors is also annexed (No. 8). This message contains a request 
for the repetition, as government message, of telegrams con- 
nected with trade with the enemy which the censor has stopped. 
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In the circumstances, Sir Edward Grey does not feel that this 
telegram can properly be forwarded. 

In reply the Department instructed the Ambassador: 

. . . Department has to-day instructed all diplomatic and 
consular officers to discontinue forwarding private commercial 
messages until further instructions. 

You may say to the Foremn Office that this Government under- 
stands that the objection of British Government to transmission 
of the commercial cables you mention and others of similar char- 
acter is not based upon suspicion that they are in private code car- 
rying concealed meaning, but that they are supposed to come 
within the rule established for the guidance of the British censor 
which is set forth in paragraph 6 of the Foreign Office memoran- 
dum of February 1 as follows : 

“All cables are liable to be stopped which show clear evidence, 
either by the text of the telegram or by the known facts as to the 
sender or addressee, that they refer to a transaction, whether in 
contraband or non-contraband, to which a resident in an enemy 
country is one of the parties.’’ 

The difficulty is that in the application of this rule the censor has 
stopped many privately sent commercial cables which on the ac- 
tual facts do not properly c ome under this rule. This Department 
has carefully and in good faith applied this rule to the private 
commercial cables which it has sent. The question in each case is 
one of fact, and a solution might be found by arranging for an 
investigation of the facts in doubtful cases. 

The Secretary of State (Bryan) to the Consul at Goteborg (Sauer), tele- 
gram ol Feb 26, 191o, MS Department of State, file 841.731/344; Mr. Bryan 
to the Minister to the Netherlands (van Dyke), no. 112, Feb. 26, 1916, ibid. 
199.1/104; Mr Bryan to the Ambassador in London (Page), telegram 1280, 
Mar. 18, 1915, tbtd. /114; 1915 For. Re). Supp 709-712. 

Referring to your note of March 26, 1915, with regard to the 
request of the Governor of British Honduras for information as 
to whether this Government would be willing to permit the send- 
ing of commercial messages by radio from that colony to address^ 
in the United States, through New Orleans, in code, under certain 
restrictions, I have the honor to inform you that this Government 
deems it inadvisable to grant the permission desired by the Gov- 
ernor of British Honduras. The transmission of commercial code 
messages between the United States radio stations and radio sta- 
tions in foreign belligerent countries has not been permitted even 
in the case of the Tuckerton station operated under control of the 
Navy Department, and it is not considered advisable to make an 
exception to this rule in the case of radio stations in belligerent 
territory. 

The Secretary of State (Bryan) to the British Ambassador (Spring Rice), 
no. 749, Apr. 21, 1915, MS. Department of State, file 811.741/166; 1915 For. 
Bel. Supp. 886. 
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In 1924, in view of the censorship maintained by the Brazilian Govern- 
ment during a revolution, the Department of State did not consider it proper 
to transmit to newspapers information of a purely political nature given by 
the newspapers’ correspondents to the American Consul at Santos, Brazil, for 
transmission. The Consul was Informed that messages regarding the status 
of American citizens and commercial interests had been transmitted to the 
interested parties after all Information of a purely political character was 
deleted. Acting Secretary Grew to Consul Goforth, telegram of July 30, 
1924, MS. Department of State, file 012.3 Vernon. 

Decree 6364 of the Chilean Government, December 30, 1914, ordered 
that all telegraphic, radiotelegraphic, and telephonic apparatus, the 
installation of which had not been duly authorized, was to be destroyed 
and forbade all telegraphic cable or radiotelegraphic companies, either 
governmental or private, to transmit communications in code, except 
communications of diplomatic agents and banks, provided that their 
codes were deposited with the Director General of Telegraph. It was 
further ordered that all communications must be written in clear lan- 
guage — in German, Spanish, French, English, Italian, or Portuguese — 
and could not contain news regarding the position or movements of 
ships of belligerent nations. The preamble of the decree called atten- 
tion to the radiotelegraph convention of London of July 5, 1912, in 
accordance with which it was stated that “wireless-telegraph ofBices 
not authorized by the Government can not exist in the territory of a 
State”, and to articles 3 and 9 of Hague Convention V of 1907. 

On January 26, 1916 the Cliilean Government issued a new decree 
eliminating certain of the emergency restrictions on telegraphic com- 
munication. It provided : 

The dispositions of Articles 2 and 3 of Decree No. 6364, of 
December 30 last, are modified in the following form : 

1. The communications of diplomatic representatives and 
consular agents accredited in Chile can be transmitted and 
received in cipher or in code language without any restric- 
tion when there is reciprocity. 

2. Private telegraphic communications, within the coun- 
try or with neutral countries, may be exchanged in code 
language or cipher. 

3. Private telegraphic communications, in cipher, with the 
belligerent countries may be made only by means of ... 
[certain stipulated] codes . . . and those which the Gov- 
ernment of Chile authorizes, providing that the sender 
gives to the corresponding administrative authority a 
translation of the telegram and he authorizes its transmis- 
sion. . . . 

4. Private telegraphic communications, in cipher or not, 
which contain notices regarding the situation, movements or 
operations of the war or merchant vessels of the belligerent 
nations may not be transmitted; but the agents of steam- 
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ship companies and commercial houses may transmit tele- 
graphic communications in cipher or code language within 
tile country or to neutral countries regarding the movement 
of steamers or merchant vessels. 

[Translation.] 

The Ambassador to Chile (Fletcher) to the Secretary of State (Bryan), na 
674, Jan. 11, 1915, enclosures, MS. Department of State, file 825.731/1 ; Mr. 

Fletcher to Mr. Bryan, no. 580, Jan. 30, 1915, enclosure, transla- 
tion, 1915 For. Bel. 36-40. 

The Minister in Uruguay informed the Department on October tJrngnay 
26, 1914 that— 

a number of secret installations for wireless telegraphy have 
been discovered and dismantled in the Kiver Plate during the 
last fortnight, most of them in Buenos Aires and other ^aces 
in Argentina and some in Montevideo. It would seem that these 
installations or most of them were owned by or in charge of 
Germans. 

It is asserted that a chain of secret German radiographic sta- 
tions are established along the South Atlantic coast from the 
Guianas to the Straits of Slagellan. 

Shortly thereafter the Minister forwarded to the Department 
copies of an Executive decree of October 20, according to which — 

it is forbidden to establish without permission granted by the 
Executive private radiographic installations in Uruguay either 
on land or on Uruguayan vessels; which forbids vessels to use 
their apparatus for wireless telegraphy within the territorial 
or jurisdictional waters of Uruguay, except as provided in the 
dispositions adopted by the national authorities ; and which con- 
tains rules and regulations to be observed by pi’ivate corpora- 
tions or persons who may desire to establish and operate stations 
for wireless telegraphy in this Republic. 

Minister Grevstad to Secretary Bryan, nos. 757 and 761, Oct. 26 and 28, 

1914, MS. Department of State, file 763.72111/854, /855; 1914 For. Eel 
Supp. 691-692. 

The Colombian Legation in Washington sent a memorandum to Colombia 
the Department of State on November 13, 1914 which read, in 
part, as follows: 

The annexed copies or abstracts of Executive decrees tell by 
themselves how the Colombian Government has acted and in fact 
succeeded to prevent the use of radio stations for unneutral 
purposes. The decrees are: 

A. August 22. Providing for dismantling of radio ap- 
paratuses on board the ships during their stay in 
Colombian waters. 
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B. September 1. Subjecting stations to censorship. 

C. September 11. Closing Cartagena station for alleged 

transgressions. 

D. September 17. Contract with an expert for the opera- 

tion of the station, with stringent clauses. 

Complaint having been made by the French and British Govern- 
ments that the Colombian Government was not enforcing its neutral- 
ity proclamation and that the Germans were making use of wireless 
stations, the Colombian Government explained: 

We have no wireless stations on the Pacific Coast. 

As for the Atlantic, Cartagena radio station that belongs to 
a private company, the Government has a contract giving it 
full rights of inspection and censorship in case of war. 

The British Legation made reclamations on the ground that 
there was no characterized expert, and the Government to com- 
ply with the Legation’s wishes closed the station. 

Afterwards, the Government entered into an agreement with 
a professional expert, paid by the Government and put him at 
the head of the station which was again opened. 

The British Legation after some days asked the dismissal of 
the German employees in the station, and although the Gov- 
ernment’s expert is the only one who receives or transmits 
radiograms, it decided to dismiss and did dismiss foreign em- 
ployees, and since then operates the station, handing its net 
produces [proceeds] to the company. 

No codes are admitted. 

Now the British Legation considers that even plain words 
and phrases are suspect as they may be used ivith a conventional 
secret sense and on that new ground has asked the Government 
to close again the station. 

But as the company has rights not to be overlooked, the 
Government cannot comply with the Legation’s wishes, still less 
when it has its own expert operating the- station. This is the 
only pending question. 

The British Legation informed that it feared Germans may 
be hidden in Uraba using occult stations. The Government 
made investigations at Cartagena, at Turbo and at Quibdo and 
found an abandoned ship, the Oscar, of the Compahia Bananera, 
with wireless apparatus out of use. A special official was sent to 
bring back the apparatus. 

The British Legation tendered its thanks to the Government 
for its zeal. 

Memorandum from the Colombian Legation to the Secretary of State, 
Nov. 13, 1914, MS. Department of State, file 763.72111/645; the Secretary 
of State (Bryan) to the Chargd d'Aflalres in Colombia (Harrison), tele- 
gram of Nov. 14, 1914, ibid. /615; the Colombian Government to the 
Colombian Legation in Washington, telegram of Nov. 16, 1914, ibid. /680; 
1914 For. Rel. Supp. 685-687. 
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In a despatch of October 7, 1914 the Ambassador in Brazil stated: 

It is not unfair to assume that the wireless installation on 
board the German merchant vessels in Brazilian ports has trans- 
mitted much information to German \Yarships. The Brazilian 
authorities have attempted to stop this practice but have only 
partially succeeded. Under the regulations in force, belligerent 
merchant vessels in harbor can only use their wireless apparatus 
during the first forty-eight hours of their sojourn. After this 
period the apparatus must be disconnected and the operating 
cabins sealed. The Government wireless stations on land during 
the last month have been forbidden to transmit code messages. 
The ITestern Telegraph Company will only accept cablegrams 
en dair in the English and French languages, code addresses not 
being allowed. 

Ambassador Morgan to Secretary Bryan, no. 466, Oct. 7, 1914, MS. De- 
partment of State, file 763.72111/534; 1914 For. Rel. Supp. 6S3-685. 

A Commission of Jurists was created pursuant to a resolution 
adopted on February* 4, 1922 by the Conference on the Limitation 
of Armaments held in Washington, to consider and report on the 
revision of the rules of warfare. The Commission was composed of 
representatives of the United States, Great Britain, France, Italy, 
Japan, and Netherlands. It agreed upon 12 articles concerning the 
control of radio in time of war, but the rules were never brought 
into force. 

The American Delegates on the Commission of Jurists (John Bassett 
Moore and Albert Henry Washburn) to the Secretary of State (Hughes), 
Feb. 26, 1923, MS. Department of State, file 700.00116/129; 1923 For. Rel., 
vol. I, pp. 69-73. For complete text of the report, see Commission of 
Jurists to Consider and Report Upon the Revision of the Rules of Warfare 
(The Hague, 1923 ) 230, 231; Gt. Br., Parliamentary Papers, Miscellaneous 
No. 14 (1924), Cmd. 2201. On the general subject, see Francis Colt de Wolf, 
“Telecommunications and Neutrality”, in 30 A.J.I.L. (1936) 117-123. 

The rules read as follows: 


“Abtici^ 1 

“In time of war the working of radio stations shall continue to be 
organised, as far as possible, in such manner as not to disturb the 
services of other radio stations. This provision does not apply as 
between the radio stations of opposing belligerents. 

“Abticle 2 

“Belligerent and neutral Powers may regulate or prohibit the opera- 
tion of radio stations within their jurisdibtion. 

“Abticle 3 

“The erection or operation by a belligerent Power or its agent of 
radio stations within neutral jurisdiction constitutes a violation of 
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neatrallty on the part of such belligerent as well as on the part of the 
neutral Power which permits the erection or operation Of such stations. 

“Abticle 4 

“A neutral Power is not called upon to restrict or prohibit the use 
of radio stations which are located within its jurisdiction, except so 
far as may be necessary to prevent the transmission of information 
destined for a belligerent concerning military forces or military opera- 
tions and except as prescribed by article 5- 

“All restrictive or prohibitive measures taken by a neutral Power 
shall be applied impartially by it to the belligerents. 

“AarrroLE 6 

“Belligerent mobile radio stations are bound within the jurisdiction 
of a neutral State to abstain from all use of their radio apparatus. 
Neutral Governments are bound to employ the means at their disposal 
to prevent such use. 

“Abticle 6 

“1. The transmission by radio by a vessel or an aircraft, whether 
enemy or neutral, when on or over the high seas of military intelligence 
for the immediate use of a belligerent is to be deemed a hostile act 
and will render the vessel,or aircraft liable to be fired upon. 

“2. A neutral vessel or neutral aircraft which transmits when on or 
aver the high seas information destined for a belligerent concerning 
military operations or military forces shall be liable to capture. The 
Prize Court may condemn the vessel or aircraft if it considers that the 
circumstances justify condemnation. 

"3. Liability to capture of a neutral vessel or aircraft on account of 
the acts referred to in paragraphs (1) and (2) is not extinguished 
by the conclusion of the voyage or flight on which the vessel or air- 
craft was engaged at the time, but shall subsist for a period of one 
year after the act complained of. 

“Abticm! 7 

“In case a belligerent commanding oflBcer considers that the success 
of the operation in which he is engaged may be prejudiced by the 
presence of vessels or aircraft equipped with radio installations in the 
immediate vicinity of his armed forces or by the use of such installa- 
tions therein, he may order neutral vessels or neutral aircraft on or 
over the high seas : 

“1. to alter their course to such an extent as will be necessary 
to prevent their approaching the armed forces operating under 
his command ; or 

“2. not to make use of their radio transmitting apparatus while 
in the immediate vicinity of such forces. 

“A neutral vessel or neutral aircraft, which does not conform to 
such direction of which it has had notice, exposes itself to the risk 
of being fired upon, it will also be liable to capture, and may be 
condemned if the Prize Court considers that the circumstances justi^ 
condemnation. 
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"Abticle 8 

“Neutral mobile radio stations shall refrain from keeping any 
record of radio messages received from belligerent military radio 
stations, unless such messages are addressed to themselves. 

“Violation of this rule will justify the removal by the belligerent of 
the records of such intercepted messages. 

“Abticle 9 

“Belligerents are under obligation to comply with the provisions of 
international conventions in regard to distress signals and distress 
messages so far as their military operations permit 

“Nothing in these rules shall be understood to relieve a belligerent 
from such 'obligation or to prohibit the transmission of distress signals, 
distress messages and messages which are indispensable to the safety 
of navigation. 


“Abticle 10 

“The perversion of radio distress signals and distress messages pre- 
scribed by international conventions to other than their normal and 
legitimate purposes constitutes a violation of the laws of war and 
renders the perpetrator personally responsible under international law. 

“Abticle 11 

“Acts not otherwise constituting espionage are not espionage by 
reason of their involving violation of these rules. 

“Abticle 12 

“Radio operators incur no personal responsibility from the mere 
fact of carrying out the orders which they receive in the performance 
of their duties as operators." 

The Embassy in London infomed the Department of State in 
August 1914 that under British censorship regulations only messages 
passing between diplomatic missions and the American Government 
at Washington could be sent in cipher and that all other cable messages 
must be in plain language. 

Ambassador Page to Secretary Bryan, telegram 493, Aug. 27, 1914, MS. 
Department of State, file 841.731 ; 1914 For. Rel. Supp. 506. 

As a result of representations made to the British Government under 
instruction of the Department of State with reference to protests of the 
Western Union Telegraph Company that British cable censorship regula- 
tions relating to address and signature of messages were curtailing the use 
of the cables and increasing the cost to the public, the Department was 
informed by the American Embassy, on Oct. 30, 1914, that private individ- 
uals would be allowed to use registered cable addresses in cables sent to 
Great Britain and also that signatures could be abbreviated but must un- 
mistakably indicate the source. The Secretary of State (Bryan) to the 
Ambassador in London (Page), telegram of Aug. 15, 1914, MS. Department 
of State, file 841.731/18; Mr. Page to Mr. Bryan, no. 419, Aug. 24, 1914, 
ibid, /6 (enclosure) ; Mr. Page to Mr. Bryan, telegram 945, Oct. 30, 1914, 
ibid. /55; 1914 For. Rel. Supp. 505-506, 508, 613. 
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Suppression The question of the stoppage and detention of commercial tele- 

of messages grams oetiveen the United States and Europe has been brought 
before the British Government by the United States Ambassador. 

About 50,000 commercial telegrams a day pass through the 
commercial cables censorship. Of these a small number have been 
delayed or stopped owing to the fact that there has been reason 
to suspect that political and military news has been conveyed to 
belligerent countries by means of concealed codes. 

The following arrangement has been communicated to the 
United States Ambassador : 

Wlienever the date of the despatch and addresses of sender and 
destined receiver are given, the censor will inform the United 
States Ambassador in London whether the cable has been stopped 
and the reason for stopping it. 

It is, however, to be observed that not all cables between Europe 
and the United States pass through the British censor. 

The British Ambassador (Spring Rice) to the Secretary of State (Bryan), 
MS. Department of State, file S41.731/170; 1014 For. Bel. Supp. 530-531. 
For prior correspondence regarding the matter, see ibid. 500 et ncg. 

On January 8, 1915 the Ambassador in London informed the 
Department of State that the stopping of commercial cables continued 
“in perhaps a slightly diminished number, but from forty to sixty 
a day are stopped out of perhaps ten thousand” and that the chief 
cause given by the British authorities was “suspicion of technical 
terms.” The Department endeavored to inform all protestants, in- 
cluding the larger cotton exchaJiges and commercial organizations 
throughout the country, that plain English words must be used in 
cable messages. On January 20, 1915 the Ambassador informed the 
Department of State that — 

Stoppage of cables has been somewhat, though not greatly, miti- 
gated and I have little hope of further improvement for follow- 
ing reason : Practically all that are now stopped are stopped to 
prevent trading with the enemy. They are stopped not because 
of suspected ciphers but because they are about commercial 
transactions with Germans. The British own or control all cables 
■ from Great Britain to the Continent and they claim the right 

to cut them if they so choose or to deny their use in any way that 
would help the enemy. They forbid these cables to further 
enemy’s trade on the same principle that they forbid the use of 
their ships. It is a war measure. Telegraphing to Germany or 
to neutral countries ivhich promotes trade with Germany must 
therefore be done by some other than British cables if there be 
any other. 

The Department instructed the Ambassador on January 21, 1915, 
that the holding up of commercial telegrams between Denmark and 
the United States was inflicting great hardship and that he should 
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bring the matter immediately to the attention of the Foreign Office. 
The Ambassador replied : 

The censor endeavors to discriminate between telegrams con- 
cerning hoTM-fde neutral trade and telegrams that are suspected 
of promoting trade with enemy. The first class they pass. The 
latter class are stopped as a war measure. Since British own or 
control cables to Denmark they inform me that they would be 
within their rights if they stopped all telegrams or cut the cables 
as we did in our war with Spain. . . . Their cable lines they 
regard as one weapon and they [are] so using them. 

On January 28 the Ambassador telegraphed that he had been in- 
formed by the British Government that Meyer’s Atlantic cotton code 
(39th ed.) might be used in telegrams between the United Kingdom 
and any country on the extra-European telegraph system, not includ- 
ing the British colonies. In a telegram of February 1, 1915 he 
stated : 

Their action is a war measure. Unless our past action under 
similar conditions permits us to go further than merely to ask 
a change of the rule as a favor or unless they are acting beyond 
their clear rights in the premises, I do not see what more we 
can do than to remind them of the hardships we suffer. 

Ambassador Page to Secretary Bryan, telegrams 1437 and 1495, Jan. 8, 
and 20, 1915, MS. Department of State, flic 841.731/218, /2CC ; Mr. Bryan 
to Mr. Page, telegram 1007, Jan. 21, 1015, Wd. /268 ; Mr. Page to Mr. Bryan, 
telegrams 1514, 1541, and 1570, Jan. 22 and 28 and Feb. 1, 1915, ibid. /279, 
/295, /308. See also 1915 For. Bel. Supp. 699, 701, 702, 703. On the 
general subject, see ibid. 707-708, 712-713. 

With reference to the alleged interruption by the British 
censors of strictly commercial cablegrams pertaining to non- 
contraband goods exchanged between the United States and other 
neutral countries, His Majesty’s Government announce that an 
enquiry just completed into a batch of 60 or 70 telegrams form- 
ing part of some 350 submitted by the United States Ambassador 
in January has established the fact that only 3 were stopped by 
the British censor. 

The present rule is that senders of stopped telegrams are only 
notified if their telegrams have been stopped for technical 
breaches of the censorship regulations, such as omission of the 
sender’s name, insufficient address, etc. If telegrams are stopped 
because they are of a prejudicial nature, it is obviously undesir- 
able to warn senders immediately. 

The British Ambassador (Spring Rice) to the Secretary of State (Bryan), 
memorandum, Feb. 19, 1915, MS. Department of State, file 841.731/392; 1916 
For. Rel. Supp. 708. 

On June 26, 1915 the British Government gave notice that, under certain 
circumstances, it would inform the senders of telegrams detained by the 
British censors, and the whole or a part of the charges paid for trans- 
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mission would be refunded. This arrangement applied only to telegrams 
forwarded on or after June 15, 1915. For the arrangement, see the Am- 
bassador in London (Page) to the Secretary of State (Lansing), no. 1711, 
June 30, 1915, MS. Department of State, file 841.731/707 (enclosure) ; Mr. 
Page to Mr. Lansing, no. 2087, Sept. 1, 1915, Hid. /943 (enclosure) ; 1915 
For. Rel. Supp. 721-722, T24r-725. 

The following memorandum from the British Foreign Office was 
transmitted to the American Embassy in London on November 24, 
1915: 

Sir Edward Grey had on several previous occasions, at the 
request of the United States Government and of other neutral 
governments, caused an enquiry to be made with regard to a 
large number of telegrams, in spite of the fact that His Majesty’s 
Government had, in the notification issued through the Interna- 
tional Bureau at Berne [“under Article 8 of the international 
telegraph convention and Article 17 of the international radio- 
telegraph convention”] at the beginning of the war, expressly 
safeguarded themselves, as was their right by treaty, against 
giving information with regard to telegrams sent over British- 
controlled cables. 

Sir Edward Grey ... is bound to attach importance to 
upholding the principle that His Majesty’s Government are not 
called upon to give explanations to private individuals, whether 
of British or foreign nationality, of the grounds for interference 
with telegrams passing over British-controlled cables. 

Ambassador Page to Secretary Lansing, Nov. 29, 1915 (enclosure), MS. 
Department of State, file 841.731/1244 ; 1915 For. Eel. Supp. 728-729. See 
further, on the subject of the British refusal to give reasons why specific 
telegrams were not passed by British censors. Secretary Lansing to Am- 
bassador Page, Jan, 19, 1916, MS. Department of State, file 841.731/1232; 
1915 For. Bel. Supp. 739-731. 

For correspondence of 1920 and 1921 between the United States and 
Great Britain regarding alleged interference by the British authorities 
with cablegrams to and from the United States, see 1920 For. Bel., vol. 11, 
pp. 699 et seq. See also Correspondence Respecting Alleged Delag lyy British 
Authorities of Telegrams to and from the United States, Gt. Br., Parlia- 
mentary Papers, United States No. 1 (1921), Cmd. 1230. 

For correspondence between the American and French Governments on 
the censorship of commercial telegrams and notification to the senders, 
see 1915 For. Bel. Supp. 700-726. 

As a result of correspondence in the early part of 1915 between the 
American and British Governments, the British Foreign Office stated 
that the British Government would pass all messages between North 
and South America sent via the United Kingdom but that such mes- 
sages were liable in a certain degree to be held up by accident. 


Between 
North and 
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The Secretary of State (Brj-an) to the Amhassador in London (Page>, 
telegram 1107, Feh. 10, 1915, MS. Department of State, file 841.731/323; 
Mr. Page to Mr. Bryan, telegram 1694, Feb. 24, 1915, ibid. /385; Mr. Bryan 
to Mr. Page, telegram 1556, May 13, 1915, ibid. /561 ; Mr. Page to Mr. Bryan, 
telegrams 2179 and 2223, May 27 and June 3, 1915, ibid. /588. /e04; 1915 
For, BeL Snpp. 7(©-71S. 

The American Consul in Chefoo, China, informed the Department 
of State, in February 1938, that the local telegraph office, formerly 
the Chinese Government Telegraph Administration, at tJiat time 
under Japanese control, refused to transmit commercial messages in 
code and that the cost of plain-language messages was prohibitive. 
The Department was requested to transmit a commercial code mesh 
sage to the New York office of an American firm. The Department 
replied : 

One. The Department is not in position to transmit on behalf 
of private individuals any messages received in other than gov- 
ernmental codes, in conse^ence of which transmission to the New 
York office of the Eieser Company of the coded text contained in 
your telegram under reference must await the receipt from you 
of a true reading. 

Two. It is the understanding of the Department that the pro- 
cedure adopted at Shanghai in regard to coded commercial 
messages permits acceptance by telegraph administration of such 
messages if bearing a foreign consular seal or, in the rase of large 
firms having numerous messages, if a consular letter is filed wiui 
the telegraph administration after the receipt by the consulate 
of a declaration by such firms that their messages will not con- 
tain military or political information. 

Three. The Department desires that you orally ^d informally 
endeavor to arrange with the appropriate authorities at Chefoo 
a procedure no less satisfactory to American interests than that 
followed at Shanghai. 

The Consulate subsequently transmitted tlie true meaning of the 
code message and stated that the telegraph office in Chefoo refused 
to transmit code messages on behalf of business houses under consular 
seal or any other guaranty and that he had requested the Embassy at 
Peiping to take the matter up with the Peiping Provisional Govern- 
ment. The Department transmitted the nncoded message to its desti- 
nation. 

The American Embassy in Peiping later informed the Department 
that the Japanese Embassy had stated that the Japanese military 
authorities intended to adopt at Chefoo the procedure followed at 
Shanghai, as soon as peace and order were restored at Chefoo. 

Consul Allen to Secretary Hull, telegram of Feb. 15, 1938; Mr. Hull to 
Mr. ABen, telegram of Feb. 16, 1938; Mr. Allen to Mr. Hull, telegram of 
Peb. 17, 1938 ; the Chief of the Division of Far Eastern Affairs (Hamilton) 
to the Kleser Company, Inc., Feh. 18, 1938; the Counselor of Embassy 
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(Lockbart) to Mr. Hull, telegram of Mar. 4, 1938: MS. Department of 
State, flies 393.116 Rieser Company, Inc. /5, /6, /7, /8, /9. 

In 1914 official telegrams of the commander of the China expedition 
of the United States Army to the commanding general of the Philip- 
pine Department were interfered with by the Hong Kong censorship. 

On October 23, 1914 the Ambassador in London reported : 

. . , This detention appears to have been due to the fact that 
it was not contemplated that such messages would pass through 
hands of British censors since tliere is a direct American cable 
from Sha n ghai to the Philippines. . . . British Government ex- 
press regret at delay and ■will do everything possible to facilitate 
transmission of such messages, and in order to accomplish this 
suggest that signatures and addresses be given in full to indicate 
official character. 

The Secretary of State (Brjan) to the Ambassador in London (Page), 
telegram 269, Oct. 6, 1914, MS. Department of State, flie 841.731/33; Mr. 
Page to Mr. Bryan, telegram 892, Oct. 23, 1914, ibid. /o2; 1914 For. Rel. 
Supp. 511-512. To similar effect, see Mr. Page to Secretary Lansing, nos. 
2294 and 3563, Oct. 8, 1915 and Jan. 13, 1916, MS. Department of State, 
flies 841.731/lOeO, /1231. See also 1915 For. Rel. Supp. 727, 730. 

On April 6, 1917 President Wilson issued Executive Order 2685 
stating that — 

it is ordered by virtue of authority vested in me by the Act to 
Begulate Radio Communication, approved August 13, 1912, that 
such radio stations within the jurisdiction of the United States 
as are required for naval communications shall be taken over by 
the Government of the United States and used and controlled 
by it, to the exclusion of any other control or use; and further- 
more that all radio stations not necessary to the Government of 
the United States for naval communications, may be closed for 
. radio communication. 

1917 For. Rel., Supp. 2, pp. 1230-1231. 

For President Wilson’s Executive Order 2729-A, dated Oct. 12, 1917, 
issued under authority of the Trading with the Enemy and the Espionage 
Acts, regarding the establishment of the Censorship Board, see 1917 For. 
Rel., Supp. 2, pp. 963, 966. 

. . . United States censors do not exercise jurisdiction over 
transatlantic cables originating in or addressed to points in 
continental United States, but do have jurisdiction over messages 
in transit through continental United States for transatlantic 
points. 

Secretary Lansing to Ambassador Page, telegram 5087, July 3, 1917, 
MS. Department of State, file 811.731/145; 1917 For. Rel., Supp. 2, p. 1230 
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At midnight on July 25, 1917 the United States began the censor- 
ship of all cablegrams passing over the Atlantic cables to, from, or 
in transit through the United States. 

Secretary Lansing to Ambassador Page, telegram 5301, Aug. 15, 1917, MS. 
Department of State, file 811.731/208. For regulations issued by the 
Director of Naval Communications to become effective upon establish- 
ment of censorship over Atlantic cables, see 1 Official Bulletin, U.S., no. 64, 
July 25, 1917, p. 3 ; 1917 For. Rel., Supp. 2, pp. 1238 et seg. 

On Mar. 27, 1918 the United States and Italy concluded a protocol relat- 
ing to radio service between the two countries, there being no direct 
submarine cables connecting them. The protocol provided that each of 
the two countries should designate a wireless station of sufficient power 
to insure radiocommunieatlon between the two countries, that each “will 
insure transmission by priority over alt other messages between the two 
Countries of their official urgent messages”, and that in principle radio 
grams regularly handled “shall be limited in character to official, political, 
military, or naval urgent communications”, including “official government 
press information”. Treaty Series 631-A; 3 Treaties, etc. (Redmond, 
1023 ) 2707-2708. For correspondence relating to the conclusion of the 
protocol, see 1918 For. Rel.. Supp 2, pp. 844 et seg 

For the arrangements entered into between the United States and 
France for the cou.struction in France of a high-powered radio station to 
assuie communication between France and the United States, see 1918 
For. Rel., Supp. 2, pp. 836 ct seg. For correspondence with reference to 
the failure to agree upon the reciprocal use of the Annapolis and La- 
fayette radio stations for tranMnittlng official messages, see 1921 For. Bel., 
vol. I, pp. 957 et seg. 

Pursuant to a joint resolution of Congress approved July 16, 1918, 
President Wilson, on November 2, 1918, took possession and assumed 
control and supervision “of each and every marine cable system and 
every part thereof owned or controlled and operated by any company 
or companies organized and existing under the laws of the United 
States, or any State thereof, including all equipment thereof and 
appurtenances thereto, whatsoever, and all materials and supplies”. 

40 Stat. 1872. 
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The General Postal Union (now the Universal Postal Union) was 
established in accordance with the treaty signed at Bern on October 
9, 1874. By its terms (article I) the countries concluding the treaty 
were to form “a single postal territory for the reciprocal exchange of 
correspondence between their post-offices”. Article XV of the same 
treaty pi’ovided that there should be organized an International Office 
of the General Postal Union (now the International Bureau of the 
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Universal Postal Union). Subsequent agreements concerning the 
Universal Postal Union and the International Bureau were signed 
at Paris in 1878, at Lisbon in 1885, at Vienna in 1891, at Washington 
in 1897, at Home in 1906, at Madrid in 1920, at Stockholm in 1924, 
at London in 1929, at Cairo in 1934, and at Buenos Aires in 1939. 

19 Stat. 677, 584; 20 Stat 734, 743; 25 Stat 1339 ; 28 Stat. 1078 ; 30 Stat. 
1029 ; 35 Stat. 1639; 42 Stat. 1971; 44 Stat. 2221; 46 Stat. 2523 ; 49 Stat. 
2741; and 54 Stat. 2049 

The International Bureau of the Universal Postal Union — 

' (1) Collects, collates, and distributes information of all kinds 

concerning the international postal service and publishes 
a summary of the important facts relating to the internal 
postal administrations of all countries members of the 
Union ; 

(2) Publishes a monthly review, entitled L'Union Postcde, maps 

1 indicating postal airlines, both internal and international, 

a list of airlines and the countries served by them; has 
' also published, and revises from time to time, an alpha- 

betic dictionary of the post offices of the world ; 

(3) Issues an annual statistical report on international postal 

transactions, maintains a directory of internal taxes af- 
fecting postal shipments, and develops cost figures on 
postal transactions on a comparative basis; 

(4) Audits accounts and makes awards in connection with dis- 

putes arising over international postal transactions; 

(5) Suggests necessary modifications in the international agree- 

ments and acts of the Congress of the Postal Union ; 

(6) Cooperates closely with international railway, air, and tele- 

graph organizations whose activities are of importance to 
the postal service. 

The United States contributes an annual sum toward the 
expenses of the Bureau, the appropriations therefor being 
contained in the general appropriations for the Post Office 
Department. 

American Delegations to International Conferences, etc. (Department of 
State Conference Ser. 45) 146-147. 

For summaries of the background and development of the Universal 
Postal Union, see Reinsch, “International Unions and Tljeir Administra- 
tion”, in 1 A.J.I.L. (1907) 519, 588-589; Sly, “The Genesis of the Universal 
Postal Union" (International Conciliation, no 233, Oct 1927). 

The following seven acts were signed on June 28, 1929 at the Uni- 
versal Postal Congress held at London ; 

(1) Universal postal convention; 

Ninth (2) Insured letter and box agreement; 

(3) Parcel post agreement; 

(4) Money order agreement; 
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(5) Agreement concerning the collection of accounts, etc., 
through the post; 

(6) Agreement regulating transfers of postal cheque accounts; 

(7) Agreement governing subscription to newspaiiers and 
periodicals through the post. 

The United States signed only the principal convention. 

Department of State, Treaty Information Bulletin, no. 1 (Oct. 1929)', 
p. 26. The status of ratifications of the Universal Postal Convention and 
the subsidiary agreements is set forth in tables in ibid., no. 14 (Nov. 1930), 
p. 16 and ibid., no. 19 (Apr. 1931), p. 15. 

The Tenth Congress of the International Postal Union, which 
held its inaugural session in Cairo on February 1st [1934], 
admumed on March 20th. 

Of the 91 separate postal administrations which compose the 
Union, 85 were actually represented. . . . 

. . . 1668 propositions were submitted to the Congress, of 
which not more than 3 per cent were adopted : 

(1) A new International Postal Convention was signed on 
March 20, 1934. 

(2) Despite great efforts of Great Britain and Switzerland 
to have a change made in the ratio of votes accorded to each 
power (which would have given Great Britain an additional 
vote) the proposal was dereated. 

(3) The maximum chargeable for foreign letter postage 
was reduced from the equivalent of Z7y» gold centimes to 35 
centimes (i.e. 40 ^r cent in addition to the basic rate of 
25 centimes, instead of 50 per cent). 

(4) Transit rates have been reduced 20 per cent. 

(6) The dimensions of all classes of mail have been made 
uniform throughout the world. 

(6) Only first class foreign mail must bear a date stamp. 

(7) All mail bags must have colored labels (e.g. red for 
registered mail, white for ordinary mail, etc. ) . 

(8) The usual preparatory conference before the meeting 
of the main Congress has been abolished. 

The Minister to Egypt (Fish) to the Secretary of State (Hull), no. 68, 
Apr. 28, 1934, MS. Department of State, file 883.00 General Conditions/36. 

On January 25, 1940, the President approved the Universal 
Postal Convention, the Final Protocol, Kegulations of Execution, 
Air Mail Provisions, and Final Protocol to the Air Mail Provi- 
sions, signed at Buenos Aires on May 23, 1939. According to 
the provisions of article 82 of the convention it will enter into 
force on July 1, 1940, and will remain in force indefinitely. 

The United States did not sign or become a party to the fol- 
lowing acts which were also signed at Buenos Aires on May 23, 
1939: The Agreement on Insured Letters and Boxes; the Agree- 
ment on Parcel Post ; the Agreement on Money Orders ; the Agree- 
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ment on Postal Checks ; the Agreement on Collection Orders ; and 
the Agreement on Subscriptions to Newspapers and Periodicals. 

Department of State, II Bulletin, no. 32, p. 149 (Feb. 3, 1940). 

See also Department of State, Treaty Information Bulletin, no. 116 (May 
1939), pp. 101-102, and the Annual Report of the Postmaster General (June 
30, 1939) 30-32. 

Membership in the Universal Postal Union may be acquired by 
adherence to the Universal Postal Convention. The “countries” which 
are members include colonies as well as independent states. 

“The countries between which the present Convention is concluded form, 
under the name of Universal Postal Union, a single postal territory for the 
reciprocal exchange of corre.spondence.” Art. 1, Universal Postal Union 
Convention, May 23, 1939. 

“Any country is permitted at any time to adhere to the Convention. 

“Notice of the adhesion shall be given thru diplomatic channels to the 
Government of the Swiss Confederation and by the latter to the Govern- 
ments of all the countries of the Union." 

Art. 2, ibid. 

The universal postal conventions have also provided that members of the 
Union maintaining postal relations with territories outside of the Union 
Should serve as intermediaries for other members of the Union. 

"Exceptional relations. Administrations which serve territories not com- 
prised in the Union are bound to act as intermediary for the other Admin- 
istrations. The provisions of the Convention and its Regulations are appli- 
cable to such exceptional relations.” Art. 7, ibid. 

With respect to the similar article 7 of the London convention of 1929 
(46 Stat. 2523, 2530), Akzin wrote: 

"This clause, while not interfering with any internal measures of the 
countries not included in the Union, which might restrict or even prohibit 
the exchange of correspondence between the inland and foreign countries, 
puts the members of the Union under the obligation to extend to transit 
correspondence all existing facilities. Inasmuch as France maintains 
postal relations with Lattaquieh, as British India maintains them with 
the native states, the Laccadive Islands, Nepal, Bhutan, Oman, Kuwait, 
Tibet and Sin Kiang, as the Ceylon administration maintains them with 
the Maidive Islands, the U.S.S.R. with Mongolia, Tannu-Tuva, Sin Kiang 
and Manchukuo, Japan with Manchukuo, and China with Tibet, Inner 
Mongolia and Sin Kiang, — these territories are open for postal purposes 
to any member of (he Union.” Akzin, “Membership In the Universal 
Postal Union”, in 27 A.J.I.L. (1933) 651, 674. 

The Swiss Minister in Washington informed the Department of 
State in June 1931 that — 

the French Government, acting under the powers granted to 
it by the acts determining the international situation of Syria 
and Lebanon, adheres in the name and on behalf of each of 
these two countries, to the International Postal Convention, 
signed at London on June 28, 1929, as well as to the agreements 
concerning letters and boxes with declared value, money-orders, 
and pared post, also signed at London on the same date. 
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In admitting Syria and Lebanon to participation in the ex- 
penses of tlie Bureau of the International Postal Union, they 
will be placed in Class VII. 

The Swiss Minister (Peter) to the Secretary of State (Stimson), June 2, 
1931, MS. Department of State, flle 571. All/98 (translation). 

Keferring to your note of March 8, 1921, embodying the text of 
a communication from the German Government to the Swiss 
Government, presenting reasons why in the opinion of the Ger- 
man Government tlie Saar District should not be admitted into 
the Universal Postal Union as a separate member, I have the 
honor to inform you that it is pointed out by the postal adminis- 
tration of this Government that the Univei-sal Postal Union is 
not a union of independent or sovereign jiations, as the German 
Government would seem to think, but a union of separate postal 
administrations forming a single postal territorj' for the recip- 
rocal exchange of correspondence, and that since the formation 
of the Universal Postal Union, the colonial possessions of var- 
ious sovereign nations have been admitted to membership there- 
in and have been represented in the congresses by accredited 
delegates with the same powers as those of the sovereign nations. 

It is the belief of the postal administration of the United 
States that the question raised by the German Government is 
one that should have properly come befoi-e the Universal Postal 
Congress held at Madrid in October and November, 1920, in 
whiA Congress both the postal administration of Germany and 
the postal administration of the Saar District were represented 
by delegates. 

The Assistant Secretary of .State (Fletcher) to the Swiss Minister 
(Peter), Apr. 28, 1921, MS. Department of Srate, file 571.A1./T01. 

The Saar District became a member of the Universal Postal Union on 
Sept. 0, 1020 by adhering to the universal iwstal convention concluded at 
Rome on May 26, 1906, and accompanying agreements. Mr. Peter to Secre- 
tary Colby, Oct. 26, 1920, MS. Department of State, flle 571.A1/'9S. 

The Universal Postal Union was formed at the Congress of 
Berne in 1874. The United States was one of the original mem- 
bers. . . . Sovereignty is not a requirement of membership. 
Korea, the Philippines, India, and similar geographical areas are 
members, and are signatories of the various Conventions. . . . 

The most recent Universal Postal Congress was held in London 
in 1929. The Convention and Eegulations adopted by this Con- 
gress and ratified by the Governments of the members of the 
Union are complete and supersede all Conventions and Kegu- 
lations adopted by previous congresses. Virtually all civilized 
countries are signatories of this Convention. It was ratified by 
the Postmaster General of the United States and approved by the 
President in March, 1930, and went into effect on July 1, 1930. 

• •••••* 

. . . Soviet Russia is a member of the Union, had a represent- 
ative at the Congress of London in 1929, and is a signatory of the 
Convention of 1930. It has been made clearly understood by the 
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United States, however, that association with Soviet Russia as a 
member of the Union and a signatory of the Convention have no 
political significance. 

• • • • • • • 

During the period immediately after the World War, American 
mails for Soviet Russia were taken over by the Soviet administra- 
tion at the Polish border and Soviet mails for the United States 
were forwarded by Poland. No postal agreement existed between 
the United States and Soviet Russia and yet ordinary mail service 
continued. . . . Article 7 of the Convention of 1929 [pro- 
vides] : 

“The Administrations which serve certain territories not in- 
cluded in the Union will be bound to act as intermediary for the 
other Administrations. The provisions of the Convention and 
its Regulations are applicable to these exceptional relations.” 

Memorandum of the Division of Far Eastern Affairs, June IS, 1932, MS. 
Department of State, tile 8^.71 Manchuria/l. 

In acknowledging the receipt of your note of November 2, 1939, 
advising, by direction of your Government, that the Government 
of the Reich through its Legation at Bern has notified the Swiss 
Government that the adherence of Germany to the Universal 
Postal Union Convention signed at Cairo on March 20, 1934, 
implies the adherence also of the Protectorate of Bohemia and 
Moravia, I have the honor to state that the Government of the 
United States of America does not recognize the claim of Ger- 
many to a protectorate over Bohemia and Moravia, perceiving the 
existence of no legal basis therefor. 

The Counselor of the Department of State (Moore) to the Swiss Minister 
(Bruggmann), Dec. 16, 1939, MS. Department of State, file 571.A12/257. 

A number of regional postal unions have been established. 

“Restricted Onions. Special Agreements. The countries of the Union 
and, insofar as their legislation is not opposed to it, the Administrations, 
may establish restricted Unions and make special agreements among them- 
selves concerning the subjects dealt with in the Convention and its Regula- 
tions, on the condition, however, that they do not introduce therein any 
provisions less favorable, for the public, than those which are provided for 
by those Acts. 

“The same option is granted to the countries which participate in the 
Agreements and, as the case may be, to their Administrations, in regard 
to the subjects contemplated by those Acts and their Regulations.” 

Art. 5, Universal Postal Union Convention of Buenos Aires (May 23, 1939). 

The Pntemational] Office [of the Postal Union of the Amer- 
icas and Spain] was established [at Montevideo] in 1911 [as the 
South American Postal Bureau] in accordance with the provisions 
of the convention of the First South American Postal Congress. 
The United States was not a party to this convention [32 Bulletin 
of the Pan American Union ( 1911) 691] . This Government, how- 
ever, joined the Postal Union of the Americas and Spain in 1922 
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by becoming a party to the convention of the First Pan American 
Postal Union Congress, signed at Buenos Aim in 1921 (42 Stat. 
2154). This amvTOtion was moditied at Mexico City in 1926 [45 
Stat. 2408] and at Madrid in 1931 (Conference Series 13, p. 18), 
Further changes were introduced at a congress hdd in Panama in 
1936 (Conference Series 35, p. 45), and tiio mstrmuents resulting 
from that congi-ess wejv put into force by the United States on 
October 1, 1937. 

American Delfsationx to Intemational Conffn-nevs, etc. (Department ot 
State Conference Ser. 45 ' 147. 

“The powers and duties of the International Office at Montevideo ar« 
largely the same as those of the International Bureau of the Universal Postal 
Union. It serves as a liaison .agency between the several comitri^ as a 
clearing house for information of general interest, and as an agency for the 
settlement of aeoouats. It is specifically charged with the duties of giving 
opinions on disputed questions and compiling statistics. 

“The International Office is under the supervision of ttie government ot 
Uruguay.” 

Schmeckehier. Internationa! Organizatiom in Tl’htch the United States 
Participates (1935) 278, 2S0. 

For information concerning the Pan-African Postal Conferences, see MS. 
Department of State, file 571.D1 passim. 

For the agreement of Oct. 12, 1936 on postal and teiecommunicatlons coop- 
eration between Greece, Rumania, Xugoslavla, Turkey, and Caeehoslovakla, 
see MS. Department of State, file 571.B1, 

With respect to the Balkan postal union convention drawn up at the Second 
Pan-Balkan Conference at Istanbul in Oet. 1981, see MS. Department of State,, 
file 571.C1/1-3. 


POSTAL CONVENTIONS 

§360 

An act amending section 398 of the Revised Statutes (5 U.S.C. 

§372), approved on June 12, 1934, reads: 

For the purpose of making better postal arrangements with, 
foreign countries, or to counteract their adverse measures affecting 
our postal intercourse with them, the Postmaster (Jeneralj by and 
with the advice and consent of the President, may negotiate and 
conclude postal treaties or conventions, and may reduce or increase 
the rates of postage or other charges on mail matter conveyed 
between the United States and foreign countri^ : Pwyided, That 
the decisions of the Postmaster General construing or interpreting 
the provisions of any treaty or convention which has been or may 
be negotiated and concluded shall, if approved by the President, 
be final and conclusive upon all officers of the Uiuted States. 

48 stat. 943. See S. Rept. 1133, 73d Cong., 2d sess. 

Section 4028 of the Revised Statutes authorizes the Postmaster General to 
conclude arrangements for money-order exchanges “with the post depart- 
ments of foreign governments, with which postal conventions have been, or 
may be, concluded”. 
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“In Mr. McIntyre's memorandum of April 11, 1035, lie re(iue.sted me to 
advise you whether I know of any objection to your approval of a document 
signed by the Postmaster General in which lie interprets Section 1 of Article 
13 of the Universal Postal Union Convention of Cairo relating to an addi- 
tional transportation cliarge for open mail articles. . . . 

“Inasmuch as the Postmaster General’s interpretation is made pursuant 
to authority granted by the law herein mentioned [Rev. Stat. 398, as 
amended] and relates to a matter which is peculiarly within the competence 
and jurisdiction of the Post Office Department, and since it is understood 
that the interpretation when made final and conclusive against all officers 
of the United States will not preclude appropriate con.sideration and adjust- 
ment of any possible conflicting interpretation by a foreign government, 
this Department is not aware of any objection to your approval of the 
interpretation.” 

Secretary Hull to President Roosevelt, Apr. 22, 1935, MS. Department of 
State, file 671.A12/94. 

After signature, the [postal] convention is transmitted to the 
State Department by the Postmaster General for ratification by 
the President. Postal conventions do not go to the Senate for 
its approval, but they receive the approval and ratification of the 
Presiaent in a short statement about four or five lines long. 
This statement is countersigned by the Secretary of State, and 
the seal is attached thereto in the State Department. 

After such ratification the copy of the convention which is to 
be retained by the United States is transmitted by the State 
Department to the Postoffice Department, and the copy which is 
to be retained by the foreign government is transmitted to the 
representative oi that government in this capital. 

Memorandum of the Office of the Counselor for the Department of State, 
Apr. 9, 1914, MS. Department of State, file 811.7100/1. 

The parcel-post convention concluded between Peru and the United States 
on May 28, 1906 (ratified by the President on May 29, 1906 and by the 
Peruvian Government on Aug. 3, 1906) contained no provision for the 
formal exchange of ratifications. On July 31 the Peruvian Government 
notified the American Minister to Peru of its readiness to proceed to the 
exchange of ratifications. The note was transmitted by the Department 
of State to the Postmaster General, who replied that, as there was no 
provision for the formal exchange of ratifications in the parcel-post con- 
ventions between the United States and other countries, the convention 
with Peru would be put into operation, pursuant to Its terms, on Sept. 1, 
1906. The Peruvian Minister of Foreign Affairs (Prado y Ugarteche) to 
the Minister to Peru (Dudley), July 31, 1906; the Acting Postmaster Gen- 
eral to the Secretary of State, Aug. 31, 1906; MS. Department of State, file 
449/1; Mr. Dudley to Seuor Prado y Ugarteche, no. 392, Oct. 3, 1906, 
ibid. /3. 

Ratifications of the parcel-post convention concluded June 15, 1906 by the 
United States and France were exchanged in conformity with article XVI 
of the convention. See § 616, post. 

As you are aware the ratification by this Government of the 
Convention in question [Universal Postal Union convention 
signed at London in 1929] applies likewise to the Insular Posses- 
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sions of the United States of America other than the Philippine 
Islands. 

The Postmaster General (Brown) to Uie Secretary of State (SUmson), 
July 11, 1930, MS. Department of State, file 571Jl11/5& See also 29 Op. 
Att Cten. 3S0 (1913). 


GENERAL POSTAL RELATIONS 

§361 

In April 1911 the Department of State informed the Post Office 
Department with reference to the Mexican town of Agua Prieta, 
reported to be under the control of the insurgents, that — 

Inasmuch as under the rules of international law heretofore 
followed by this government, a foreign port in the hands of in- 
surgents (except where ingress or egress from such port is physi- 
cally prevented by blockade or otlierwise by the parent govern- 
ment) is regarded as if it were still in the hands of the parent 
government and so open to the intercourse and commerce of other 
nations, it seems quite clear that this Government need not, under 
present conditions, take any note of the fact that the town of 
Agua Prieta is now in the hands of the Mexican insurgents who 
are proceeding to administer the government of that place. 
Therefore no legal reason is perceived that would make it im- 
proper to route the Mexican mail now, as formerly, through 
Agua Prieta, notwithstanding the fact that the place is now m 
the hands of the insurgents. 

Secretary Knox to the Postmaster General (Hitchcock), Apr. 18, 1911, 
MS. Department of State, file 812.00A331. 

Referring to Senor de la Cueva’s call at the Department this 
morning, when he ... asked . . . whether Mexican mails 
routed through Ciudad Juarez could be delivered to the Mexican 
consul at El Paso, Tex., for distribution, I beg to inform you 
that ... 

This Government does not feel ... that it has any legal 
basis for prohibiting the routing of mail through Ciudad Judrez 
[in the hands of insurgents] when that is the only point through 
which mails destined to that section of the country can be dis- 
patched. Moreover, as it would be manifestly improper for a 
postmaster of a foreign country to exercise his functions within 
the territory of the United States, still more would it be improper 
for such functions to be exercised by a foreign consul; and ac- 
cordingly mail pouches can not properly be delivered to a consul. 
I may add, however, that official mail addressed to officials of 
the established government can probably be delivered to a con- 
sul, and that if mail can reach its destination through any other 
point than Ciudad Juarez it may be so routed. 
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The Acting Secretary of State (Wilson) to the Mexican Ambassador 
(Crespo), Mar. 4, 1912, MS. Department of State, file 812.71/8a; 1912 For. 
Eel. 736. 

. . . you submit the following inquiry : “In case of a break of 
diplomatic relations between Mexico and this country, what 
would be the status of our outstanding C.O.D.’s sent through 
Severance of the registered C.O.D. parcel post service to Mexico,” 
diplomatic ■ _ Department does not perceive that a break in diplo- 

reiations matic relations between the United States and a foreign coun- 

try should have any effect on the legal status of a Postal Con- 
vention, between the two countries, of the kind here in question, 
or that it need necessarily affect the status of goods of the cate- 
gory to which you refer. 

The Solicitor for the Department of State (Hackworth) to The Satls- 
Factory Company, Jan. 22, 1927, MS. Department of State, file 811.71512/30. 

, . . The [diplomatic] pouch is established for the safe car- 
riage of the official correspondence of this Government and on 
fyfflrtHi that basis has a recognized status in international law and prac- 

coirespondence tice. A foreign government would certainly be within its rights 
to complain if the pouch were used habitually to carry the cor- 
respondence of private American companies or citizens. While 
this Government recognizes freedom of speech, it is not its 
function to impose its precepts on other governments of the 
world, nor is it a proper use of the diplomatic pouch to get out 
of the country correspondence containing matter which that gov- 
ernment under its sovereign authority censors. As a rare ex- 
ception, to help American companies in a purely business way, 
such as communicating data regarding bids which they wish to 
make on government contracts, the government occasionally au- 
thorizes the use of its pouches for such private correspondence in 
appropriate cases, but when this correspondence contains criti- 
cism of the foreign government concerned or discussion of its 
politics or policies, it is not a proper matter for inclusion in the 
pouch. The political reports of the Embassy to the Department 
are on an entirely different basis than those of a foreign com- 
pany to its principals. When the corporation enters a foreign 
country it subjects itself to the rules and regulations of that 
country and this Government cannot aid in their evasion. 

The Assistant Secretary of State (White) to the Ambassador to Peru 
(Dearing), no. 500. Mar. 31, 1933, MS. Department of State, file 051.23/62. 

With respect to the contention that anything mailed by a consul, even 
when acting unoflicially, was not subject to inquiry, the Department 
wrote that — 

“circumspection should be exercised in claiming Immunity for postal mat- 
ter not obviously official. The department sedulously guards against 
needless extension of the privilege of immunity to include matter for 
private parties. Even had the addresse[e]s been in the United States and 
the book been sent hither in a dispatch bag, it would have been amenable 
to the postal, copyright, and tariff laws, and subject to examination upon 
being intrusted to the malls. The department, not having itself authority 
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to exempt private postal matter from the operation of law, can not depute 
to its subordinates any discretionary power in that regard.” The Secretary 
of State (Root) to the Minister to Turkey (Lcishman), no. 1020, Feb. 21, 
1906; 1906 For, Rel., pt. II, pp. 1416-1417. 

. . . Mr. Considine protests against the use made of the dip - 
lomatic franking privilege by the Spanish Embassy in this 
country. 

In reply to your communication I may say that Spain is a 
member of the Postal Union of tile Americas and Spain and a 
party to the Convention signed at the Fourth Congress of that 
Union on December 22, 1936 at the City of Panama, Republic of 
Panama. This Government is also a party to this Convention, 
Article 13 of the Convention deals with the franking privilege 
mutually accorded by the contracting countries, and reads in 
part as follows: 

“Article 13. Franking Privilege. 1. The contracting parties 
agree to grant the franking privilege, both in their domestic serv- 
ice and in the Araerico-Spanish service; 

“(b) To correspondence of members of the Diplomatic Corps of 
the signatory countries. 

Secretary Hull to Senator Copeland, Mar. 7, 1938, MS. Department of , 
State, file 701.5211/561. 

I refer to your note of January 27, 1939, concerning the frank- 
ing privileges applicable to Cuban consular offices in the United 
States under the terms of the current Postal Convention of the 
Americas and Spain [concluded at Panama December 22, 1936]. 
As was mentioned in my acknowledgment of February 6, the 
Department of State communicated on this subject with the 
Post Office Department. 

A reply has noiv been received from the Post Office Depart- 
ment which reads in part as follows : 

“Under United States law enacted in pursuance of the provi- 
sions of Article 13 of the above-mentioned Convention, the 
franking privil^e granted to the official correspondence of for- 
eign consular officers in this country is applicable to such cor- 
respondence when addressed to the Government of the United 
States and is not applicable when the correspondence in ques- 
tion is addressed to the Governments of individual States. 

“With reference to the registration fee required to be paid’ 
when official consular correspondence is sent by air mail under 
registration, attention is invited to Section 7 of Article 13 above 
referred to, which stipulates that the franking privilege provided 
by said Article is not applicable when the correspondence con- 
cerned is transmitted by air mail.” 

The Counselor of the Department of State (Moore) to the Charge 
d’Aflfaires ad interim of Cuba (Baron), Feb. 17, 1939, MS. Department of 
State, file 811.713/107. 

. . . you complain of the action of the Consul at Jerusalem 
in failing to forward to ... customers in Palestine certain 
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letters transmitted ... in bulk by Air Mail to the Consulate 
General in Jerusalem for that purpose. 

The Department ... is of the opinion that the action taken 
by Consul Thiel in this matter is correct. . . . the Depart- 
ment is informed by the Post Office Department that the practice 
adopted ... in forwarding these letters in bulk for the pur- 
pose of having them remailed by the Consulate General, in 
Jerusalem is a violation of the postal regulations and, in par- 
ticular, of the provisions of the Universal Postal Union Con- 
vention of London, dated June 28, 1939, Section 4 of which 
reads as follows: 

“Letters shall not contain any letter, note or document having 
the character of actual personal correspondence addressed to 
persons other than the aadressee or persons residing with the 
latter.” 

The Chief of the Commercial Office of the Department of State 
(Murphy) to the Adept Mercantile Trading Company, Inc., July 21, 1933, 
MS. Department of State, file 199.1/897. 

The importation of dutiable articles in the sealed mails com- 
ing from countries which are parties to the convention is pro- 
hibited by the articles of the Universal Postal Convention of 
Madrid, effective January 1, 1922, 

Opinion of the Attorney General, Aug. 10, 1022, 33 Op. Att. Gen. 276, 
277, citing Cotzhausen v. Nazro, 107 U.S. 215 (1882). See United States v. 
Eighteen Packages of Dental Instruments, 222 Fed. 121, 123-124 (E.D. Pa., 
1915) ; and United States v. Pour Packages of Cut Diamonds, 247 Fed. 
354, 358 (S.D. N.X., 1917), affirmed, 255 Fed. 314 (C.C.A. 2d, 1918), modi- 
fied, 256 Fed. 305 (C.C.A. 2d, 1919). 

In December 1932 and January 1933 there were cashed in the 
United States 74 Cuban postal money orders in the alnount of $7,320, 
which were later found to be forged. The orders were made out on 
forms apparently stolen from a Cuban firm holding the contract 
for the printing of the forms, which was under bond. The forms 
were filled in and mailed by the conspirators in Cuba to their con- 
federates in the United States to be cashed. After the orders had 
been cashed in the United States they were charged to the Cuban 
Postal Service and were returned to Cuba in the regular course with 
the statements of account. The Cuban postal authorities expressed 
the opinion that any reimbursement of the United States would have 
to come from damages collected from the culprits or from the print- 
ing firm. On trial in Cuba, five defendants were acquitted, and four 
(including a former postmaster) were convicted of falsifying money 
orders. The latter were sentenced to pay a fine of 5,000 pesos each 
or, in lieu thereof, to serve two years’ imprisonment ; it was further 
adjudged that they should pay jointly as indemnities $1,800 to the 
Cuban State, $2,400 to the Government of the United States, and 



POSTAL COMMUNICATIONS 


$11,000 to the Broadway Trust and Savings Bank of Chicago. In 
the United States four persons, three of whom were Cubans, were ar- 
rested and convicted of participating in the crime. As a result of 
the arrest and conviction of one of these person.^, $625 was re- 
covered. The United States urged the Cuban Government to make 
good the loss, stating iliat if “the conditions were reversed and genu- 
ine money order forms were stolen from the contractor in the United 
States, and no notice of the theft were, furnished to the Cuban au- 
thorities, the United States Post Office Department states that it 
would promptly reimburse the Cuban Postal Service for the amounts 
of any such orders paid in good faitli by post offices in Cuba, without 
awaiting the conviction of the conspirators or recovery from the 
contractor”. 

The Cuban Depai’tment of Communications declined to accept re- 
sponsibility, contending that the Cuban Postal Administr.ation had 
not been culpable, that it had taken all proper action upon discovery 
of the crime, and that under the convention for the interchange of 
postal money orders between Cuba and the United States signed 
June 29, 1908 “each Administration is liable for the payments made 
within its territory”. 

The Assistant Secretary of State (Welles) to the Ambassador to Cuba 
(CafEery), no. 1062, Oct. 27, 1936, and enclosed memorandum, MS. Depart- 
ment of State, file 237.11 Miranda, RafaeV79; the First Secretary of 
Embassy in Cuba (Matthews) to the Secretary of State (Hull), no. 
9053, June 2, 1937, ibid. /90. 

By an agreement signed Nor. S and 21, 1933 a clause was added to 
the money-order convention between the United States and Cuba, under 
which the paying administration is allowed credit for orders on stolen 
genuine forms paid before notice of the theft of such orders reaches the 
Post OfBce Department of that country. The Third Assistant Postmaster 
General (Black) to Mr. Hull, Feb. 15, 1940, ibid. /99. 

The Embassy in Turkey informed the Department of State in De- 
cember 1938 that the Turkish Post Office Department was contem- 
plating the issuance of a series of stamps commemorating the one 
hundred and fiftieth anniversary of the Constitution of the United 
States and inquired whether there would be any possible objection to 
a design combining portraits of President Roosevelt and of the late 
President Atatiirk. The Department instructed the Embassy as 
follows : 

In connection with a similar case in which the Guatemalan 
Government expressed a desire to use the President’s portrait in 
a series of stamps commemorating the one hundred and fiftieth 
anniversary of the United States Constitution, the Post Office 
Department pointed out that American laws prohibited tlie 
of portraits of living individuals on our postage stamps and 
expressed the opinion that it would be preferable for the postal 


Portraits 
on stamps 



336 


CHAPTER XIII — ^INTERNATIONAL COMMUNICATIONS 


Arbitration 
of postal 
dispute 


authorities of other countries to adhere to the same rule in so 
far as the President was concerned. Before these views could 
be communicated to the Guatemalan Government, however, it 
had apparently made commitments for the printing and en- 
graving of a stamp bearing the President’s portrait and such a 
stamp was actually issued. Thereupon the Post Office Depart- 
ment, while adhering to its original views, stated that in view 
of the laudable purpose for which the stamps were to be issued 
the Guatemalan postal authorities shoidd be free to select such 
designs as they considered appropriate, and that it would inter- 
pose no objection if those authorities desired to pay tribute to 
the President’s efforts to promote peace and friendship among 
the American Eepublics. 

In the present instance it is suggested that you inform the 
Turkish postal authorities that while American laws prohibit 
the use of the portraits of living individuals on our stamps, we 
sincerely appreciate the signal mark of friendship which moti- 
vates the proposal to use the President’s portrait in conjunction 
with that of the late President Atatiirlc, and we therefore leave 
the decision entirely in the hands of those authorities. 

Ambassador MacMiirray to Secretary Hull, telegram 61, Dec. 5, 1038, and 
Acting Secretary Welles to Mr M.icMurra.v, lelegi.iin 32, Dee. 0, 1938 
MS. Department of State, tile 807.713/0 For con espomlenee with Ouate 
mala referred to above, see MS Department of State, file 814 713/1C-19A 

On December 28, 1925, the Swiss Postal Administration com- 
municated to the American Post Office Department the arbitral 
award rendered by the Postal Administration of Hungary and 
the Postal Administration of Switzerland, in the dispute be- 
tween Norway and the United States concerning the interpre- 
tation of Article 4 of the Universal Postal Convention, signed 
at Rome, May 26, 1906. . . . 

The Rome Convention (Article 23) provides that “in case of 
disagreement between two or more members of the Union, as to 
the interpretation of the present convention or as to the responsi- 
bility devolving on an administration from the application of 
said Convention, the question in dispute is decided by arbitra- 
tion. To that end, each of the administrations concerned chooses 
another member of the Union not directly interested in the 
matter.” [35 Stat. 1639, 1661.] Since June, 1914, the Ameri- 
can and Norwegian administrations had taken different views 
as to the amount of sea-transit charges due to Norway from 
the United States, for the conveyance of certain postal matter 
from Newcastle to Bergen, on the regular route. New York- 
Plymouth-Newcastle-Bergen. The difference was due to varying 
interpretations of Article 4, §3 of the Rome Convention. . . . 
The Norwegian Administration claimed to be entitled to pay- 
ment at the rate of 4 francs per kilogram of letters and post- 
cards, and 50 centimes per kilogram of other articles, according 
to Art. 4, §3, section 1, number 2, letter b of the convention, for 
the sea route from Newcastle to Bergen. The United States 
claimed, however, that according to Art. 4, §3, section 1, number 
2, letter c, the total transit charge for the entire sea route from 
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New York to Bergen, via Pl 3 nnouth and Newcastle, should be 
8 francs per kilogram of letters and post-cards and 1 franc per 
kilogram of other articles, and that this total should be shared, 
according to the second paragraph of Art. 3, by the American 
and Norwegian administrations, being pro-rated according to 
the distances traversed. As the distance from New York to 
Plymouth is 3,000 nautical miles, and that from Newcastle to 
Bergen only 404 nautical miles, the latter calculation would he 
rnudi more favorable to the United States. 

... A . . . proposal of arbitration was made by the Nor- 
wegian office on May 7, 1923, and accepted by the United States 
on April 24, 1924. Norway chose the Swiss Administration to 
act as arbiter, and the United States chose the Hungarian Ad- 
ministration to act in that capacity. On October 22, 1924, the 
United States informed the Hungarian office that it would apply 
the award in a similar dispute between the United States on 
the one hand and Sweden and Denmark on the other hand. 

. . . They [the arbitrators] reached the conclusion that the 
conveyance from Newcastle to Bergen was clearly a conveyance 
between “the ports of two States served by the same line of 
steamers,” within the meaning of that language in Article 4, 
§3, section 1, number 2, letter b of the convention. The Nor- 
wegian Administration is clearly entitled to an indemnity. , . . 

The arbitral sentence was that the Postal Administration of 
the United States pay the Postal Administration of Norway 
for the conveyance of closed mails from Newcastle to Bergen 
during the years 1914-1919, at the rate of 4 gold francs per 
kilogram of letters and post-cards and 50 gold centimes per 
kilogram of other articles. The arbitrators also directed, in 
accordance with Article XXXVII of the regulations for the 
execution of the Home convention, that the United States should 
pay interest on the sums due at the rate of 5 per cent, per annum. 

Hudson, “American-Noi'wegian Postal Arbitration”, in 20 A.J.I.L. 
(1926) 534-536. The award is published by the International Bureau of 
the Universal Postal Union in 51 L’Vnion Postale (1926) 50-60. 
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International uniformity of maritime law has been secured in 
several respects by such measures as — 

the International Rules of the Road (U.S.C., title 33, sms. 
61-141), the International Convention for the Safety of life 
at Sea (effective as to the United States, November 7, 1936), the 
Carriage of Goods by Sea Act (49 Stat. at L. (part 1) 1207) 
and similar acts in foreign countries, the International Conven- 
tion for the Unification of Certain Rules with Respect to Assist- 
ance and Salvage at Sea (37 Stat. 1658, effective as to the United 
States, March 1, 1913), and the International Sanitary Conven- 
tion (effective as to the United States, May 22, 1928), and by 
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the voluntary action of shipowners in the adoption of the York- 
Antwerp Rules with reference to General Average. 

Secretary Hull to President Roosevelt, Apr. 27, 1937, MS. Department 
of State, file 583.7A2/510A 

The Third International Conference on Maritime Law met at 
Brussels in 1910. On September 23, 1910 a convention for the unifi- 
cation of certain rules of law with respect to assistance and salvage 
at sea was signed. The ratification of the United States was depos- 
ited on June 25, 1913. On August 1, 1912 the President approved 
an act of Congress, 37 Stat. 242, bringing the law of the United 
States into harmony with the convention. 

3 Treaties, etc. (Redmond, 1023) 2943 ; 37 Stat. 1G5S 

“The convention on salvage makes few changes in our own or the 
British law . . .” Report of llie American Delegation to Secretary Knox, 
Peb. 14, 1911, MS. Department of State, file 585.7A2/262 ; 1911 For. Rel. 14. 

Under article 11 of the Brussels convention every master is bound. 
So far as he can do so without serious danger to his vessel, crew, and 
passengers, to render assistance to everyone found at sea in danger of 
being lost; but the owner of the vessel incurs no liability by reason of 
the master’s disobedience to tliis provision. On the strength of this last 
rule, the owner of a steamer was held not liable to an individual whose 
plea for rescue was ignored by the master. Warghatter v. Lloyd Saiaudo 
8.A., 71 P. (2d) 146 (CO.A. 2d, 1934). 

There was also concluded at Brussels, September 23, 1910, a con- 
vention for the unification of certain rules with respect to collisions 
at sea, dealing with the legal consequences resulting from collisions. 
The United States signed this convention with reservations but has 
not ratified it. 

Department of State, Treaty Information Bulletin, no. 21 (June 1931), 
pp. 22 ct seq.; 103 Br. & For. St. Paps. (1914 ) 434. 

For the changes in the law contemplated by the convention, see report 
of the American Delegation to Secretary Knox, Feb. 29, 1911, MS. Depart- 
ment of State, file 585.7A2/266; 1911 For. Rel. 17. 

In recommending adherence by the United States, Secretary Hull wrote: 

“When the convention was signed in 1910 by the duly authorized pleni- 
potentiaries of twenty-four governments. Including Ihe United States, it 
represented a general compromise between the United States, Great Britain 
and the continental countries in regard to tlie principles tliat should covern 
the liability of vessels to each other and to cargoes in cases oi colli- 
sions. Although the elements of the compromise were familiar, it was 
then wholly untried, and it was uncertain whether any of the signatory 
countries would adopt it. Since 1910 all of the signatory countries ex- 
cept the United States, Cuba and Chile have ratified or adhered to the 
convention and a number of non-signatory countries have adhered to it. 
It is now the law of all the important maritime nations except the United 
States.” Secretary Hull to President Roosevelt, Apr 27, 1937, MS. Depart- 
ment of State, file 58.3.7A2/S10A. 
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. . The safety of navigation clearly involves common action on the 
part of the leading maritime States, for If, for instance, the vessels of 
one State followed one set of rules for the avoiding of collisions and tlie 
vessels of another State followed a different set of rules, the result would 
be chaos. This common action has been achieved mainly by the enact- 
ment by the different maritime States of similar or identical regulations, 
and only to a slight extent by the making of International conven- 
tions. . . . States possessing m.aritinie flags had iudiviilnally enacted 
laws concerning signalling, piloting, courses, collisions, and the like, which 
were applicable to vessels sailing nnder their flag on the open sea. Al- 
though every State could then legislate on these matters independently, 
there was a tendency during the .■second half of the nineteenth century to 
follow the lead given by Great Britain in the Merehant Shipping Amend- 
ment Act of 1S62. with its ‘Hegiilations for preventing Collisions at Sea.* 
and the Merchant Sliipping Acts of 1S73 and 1S94. Moreover, the Cowi- 
mcrcial Code of SionoU for tfie L'se of all Xalionti, published by Great 
Britain in 1S,57, was adopted by all luaritime States. In 1889 a confer- 
ence of eighteen maritime States took place at Vfashiiigton. whidi recom- 
mended a body of rules for preventing collisions at sea to be adopted by 
each State, and a revision of the Code of SitjnaU. These regulations were 
revised in 1890 and 1900 in England, and. after some direct negotiations 
between the Governments, most maritime States made corresponding regu- 
lations. In pursuance of a recommendation of the Washington K'idu>- 
telegraph Conference of 1927 a new edition of the International Code of 
Signals, to be effective since 1934. was prepared, and an international 
standing committee was established under the British Board of Trade 
charged with the ta^k of keeping the Code up to date." I Oppenheirn’e 
International Law (5tli ed., by Lauterpacht, 1937) 477-478. 

At a conference in Lisbon there was signed on 0 ’t. 2,3, 1930 an agree- 
ment concerning maritime signal-s. 12.5 League of Nations Treaty Series 
95; V Hudson, International Lrair.lation (1936) 792. On the same date 
there wa« also concluded at Lisbon tlie convention concerning manned 
lightships not on their station.^. 112 League of Nations Treaty Series 21; 
V Hudson, op. cit. SOI. For the agreement for a uniform system of maritime 
buoyage, opened for «igiiature at Geneva on May 13, 1930. ,sce VTI itirm 
(1041) 308. 

See also I Gidei, Le droit intcnwtional puilic ie la mer (19321 358 
et scq. 

For the internationsil rules for navigation at sea, ns adopted by the 
Enited States, see 33 TJ.S.C. §§ 61-144. 

On May 31, 1929 there was signed at London a convention for the 
safety of life at sea. It deals with the construction of vessels, life- 
saving appliances, fire protection, radiotclegraphy, distress signals, 
meteorological services, the North Atlantic Ice Patrol, inspection of 
vessels, and granting of certificates, with detailed regulations in annex 
I. Annex II contains regulations for preventing collision at sea, 
which the parties requested the British Government to present to 
the other Governments that had accepted the international regula- 
tions for preventing collisions at sea, so that they might be put into 


Safety 
at sea 
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force by nationa.1 legislation. The United States ratified the con- 
vention in 1936, subject to three understandings. 

4 Treaties, etc. (Trenwith, 1038) 5134; 50 Stat. 1121. See also Report 
of the Delegation of the United States of America to the International 
Conference on Safety of Life at Sea, London, April 16-May 31, 19S9 (Depart- 
ment of State Conference Ser. 1, 1929). For an amendment to the regu- 
lations, see 4 Treaties, etc. (Trenwith, 1938) 5350. For the Simla Jtules 
(1931), adopted by certain governments in the Far East in lieu of pro- 
visions of the convention as between themselves in that region, see V Hud- 
son, International Legislation (1936) 1003. 

The convention of 1929 supersedes the convention for the safety of life 
at sea signed at London on Jan. 20, 1914, which the United States signed 
but did not ratify. 108 Br. & For. St. Paps. 283. See also Wheeler, “Inter- 
national Conference on Safety of Life at Sea", in 8 A.J.I.L. (1914) 
758. The 1914 convention had not entered into force hut had been 
adopted in part as municipal legislation in several states. 

In pursuance of the Joint Besolution (Public No. 69, 71st 
Congress) approved May 9, 1930, providing for participation by 
the United States in the International Conference on Load Lmes, 
delegates with plena^ powers were appointed by the President, 
to rraresent the United States at an International Conference 
which convened in London on May 20, 1930, for the purpose of 
formulating international rules and regulations for determining 
the load lines of merchant vessels engaged in international trade. 
The Conference closed its sessions on July 5, 1930, on which day 
the International Load Line Convention and an accompanying 
Final Protocol and a Final Act of the Conference were signed. 

. . . The Convention will become effective on July 1, 1932, 
among those Governments which ratify it by that date, provided 
five such ratifications shall have been deposited. 

The Convention applies to all ships of one hundred and fifty 
gross tons, and over, engaged in international trade, although 
the Act of ConOTess to establish load lines for American vessels, 
^proved March 2, 1929, and effective September 2, 1930 (45 
Stat., Part 1, 1492) applies only to vessels of two hundred and 
fifty CToss tons or over. Many of the countries represented re- 
quire load lines for all sea-going vessels engaged in international 
trade, while there was no other country whose tonnage limit was 
as high as that of the United States. . . . 

Provision has been made in Chapter II for existing ships already 
marked with load lines which were determined by tbe applica- 
tion of the 1906 rules of the British Board of Trade, or by other 
rides equivalent thereto, to retain their present load lines pro- 
viding they comply in principle, and in detail so far as is reason- 
able and practical, wim the provisions of the Convention. 
**•■••• 

In Ch^ter III provision has been made to limit the life_ of 
any certificate of assignment of load lines to a maximum period 
of five years. It is also provided that the same load lines may 
be contmued by the renewal of such certificates, for additional 
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periods not exceeding five years each, after a survey not less 
effective than the original survey required for the original assign- 
ment. . . . 

Chapter III also defines the control which may be exercised 
by any of the contracting governments over ships of the other 
contracting governments. This control assures that the ship is 
not loaded beyond the limits allowed by the load line certificate 
and that a ship does not leave port in a manifestly unsafe con- 
dition. 

The technical rules for determining load lines are contained 
in Annexes 1 and 2 to the Convention. Zones and seasonal areas 
for the oceans of the world are defined, based upon the record of 
weather conditions, and load lines are provided to meet those 
conditions. The load lines determined by the rules conform to the 
established practice of safe loading as determined by actual con- 
ditions experienced in navigating the oceans. The rules are 
essentially in accord with the rules proposed by the United 
States Load Line Committee (1928) in its report to the Secre- 
tary of Commerce. 

Chapter IV of the Convention authorizes the acceptance in 
substitution for particular fittings, appliances or arrangements 
required in ships by the Convention, of other fittings, appliances 
or arrangements equally effective. 

It is agreed by the Final Protocol to exempt from the pro- 
visions of the Convention ships engaged solely on voyages on 
the Great Lakes of North America and existing ships of the 
United States and France of the lumber schooner type. It is 
, also agreed in the protocol that on the request made at any time 
by the United States a conference shall be called of the Gov- 
ernments of the countries having tankers for a reconsideration 
of the rules which determine the load lines for tankers. 

Secretary Stirason to President Hoover, Feb. 11, 1931, MS. Department 
of State, file 585.61B1/16S. See also the Acting Secretary of State 
(Cotton) to the United State.s Delegation to the Load Line Conference, 
Apr. 29, 1930, Hid. /48; report of the Chairman of the United States 
Delegation (Walker) to President Hoover, Ang. 16, 1930, Hid. /121. 

For the convention see 4 Treaties, etc. (Ti’enwith, 1938) 5287 ; 47 Stat. 
2228. The ratification of the United States was deposited at London on 
June 10, 1931. For an amendment and minor alterations, see 4 Treaties, 
etc. (Trenwith, 1938 ) 5341-0350. 

An act of Congress approved Mar. 2, 1929 (effective Sept. 2, 1930) con- 
ferred upon the Secretary of Commerce auHiority to establish load lines 
by regulations having the force of law. 45 Stat. 1492. 

By a proclamation issued by President Boosevelt on Aug. 9, 1941 the con- 
vention was declared ‘‘suspended and inoperative in the ports and waters of 
the United States of America, and in so far as the United States of America 
is concerned, for the duration of the present emergency”. Department of 
State, V. Bulletin, no. Ill, pp. 114-115. See §511, vol. V, of this Digest. 

A convention for the unification of certain rules relating to bills 
of lading for the carriage of goods by sea was opened for signature 
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at Brussels on August 25, 1924. Eatification by the United States 
was deposited on June 29, 1937. In giving its advice and consent to 
the ratification of the convention, the Senate expressed its under- 
standing that the limit of liability within the United States on the 
part of the carrier or ship should be $500, unless the nature and value 
of the goods had been declared by the shipper before shipment and 
inserted in the bill of lading; and also that, in case of conflict be- 
tween the convention and the act of April 16, 1936, known as “the 
Carriage of Goods by Sea Act”, 49 Stat. 1207, the provisions of the 
latter should prevail. 

4 Treaties, etc. (Trenwith, 1938) 4935 ; 50 Stat. 1121. 

In recommending tbe ratification of the convention, the Department of 
State said ; 

“The responsibilities and liabilities of carriers of goods by sea for loss 
or damage to cargoes, their duties and rights and the responsibilities and 
rights of shippers as at present governed by the laws of tbe several 
countries differ greatly. The purpose of the rules incorporated in this 
convention, which have been in preparation for a number of years, is to 
establish international uniformity in these matters on a basis fair to 
ocean carriers, cargo owners, insurers and bankers. 

“The convention substantially in its present form was drafted at the 
fifth session of the International Conference on Maritime Law, held at 
Brussels October 17-26, 1922, at which twenty-four countries including tlie 
United States were represented by ofiQcially designated delegates. In the 
report which the delegates of the United States made of the proceedings 
of the conference, they strongly recommended tbe adoption of tbe rules 
contained in the convention. The 1922 draft was subsequently amended 
in a few minor particulars not affecting the general principles of the Rules, 
at a meeting of the Subcommittee of the Conference held at Brussels in 
October, 1923, at which the United States was represented. 


“The Rules in the Convention cover the period of transit of goods by sea, 
namely from the time of loading on the vessel to the time of discharge 
therefrom. In so far as regards American overseas conimerce it is in- 
tended that the existing law of the United States (the Harter Act of 
February 13, 1893, 27 Stat. 445), sbaU continue to govern liabilities 
between shlpi>eiB and carriers before goods are loaded on a vessel and 
after they are discharged therefrom.” 

The Acting Secretary of State (Grew) to President Coolidge, Feb. 24, 
1927, MS. Department of State, file 585.7A3/258. See also Secretary 
Hnghes to the American Delegates to the International Maritime Confer- 
ence at Brussels, Sept. 26, 1922, ibid. /20a ; Report of the Delegates of 
the United States to the International Conference on Maritime Law, Fifth 
Session, Brussels . . . 1922 (1923) ; Secretary Hughes to Norman B. 
Beecher, Sept 28, 1923, MS. Department of State, file 585.7A3/123a. 

On Aug. 25, 1924 there was also opened for signature at Brussels a 
convention for the unification of certain rules relating to the limitation 
of liability of owners of seagoing vessels. II Hudson, International Legis- 
lation (1931) 1332. At the same time there was also opened for signature 
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a convention for the unification of certain rules relating to maritime 
mortgages and liens. Hid. 1380. This did not enter into force and was 
superseded by the convention on the same subject opened for signature 
at Brussels on Apr. 10, 19!i6. Ill idem 1845. The United States is not 
a party to these conventions. They likewise resulted from the Interna- 
tional Conference on Maritime Law held at Brussels in 1022 and were the 
outgrowth of work of the International Maritime Committee. 

The International Maritime Committee (Comitc Maritime International) 
is a non-governmental organization founded in 1897 to promote the uni- 
fication of maritime law by international conventions. It lias established 
national associations in many states, holds periodic conferences, and 
publishes a bulletin and reports of its conferences. “These conferences 
had prepared draft Conventions which were successively adopted by the 
Diplomatic Conferences which met at Brussels in 1909, 1910, 1922, 1923 
and 1926 respectively. The said draft Conventions (several of which have 
now become the law of the world) concerned: Collisions at Sea, Salvage 
and Assistance at Sea, Limitation of Shipowners’ Liability, Maritime Mort- 
gages and Liens on Ships, Immunity of State-owned Ships, exemption 
clauses in Buis of Ladihg (known as The Hague Rules).” League of 
Nations, Eandloolc of Jnteniaiional Organisations (1938) 247. See also 
Franck, “A New Law for the Seas”, in 42 L. Q. Rev. (1926) 25, 308. 

With respect to the Tork-Antwerp Rules on general average, adopted by 
the International Law Association in revised form at Stockholm in 1924, 
see International Law Association, Report of the Thirty-third Conference 
(1925) 494-895 ; 3 American Maritime Cases (1925), supp. 

A convention and statute on the international regime of maritime Maritime 
ports were opened for signature on December 9, 1923 at the Second P”** 
General Conference on Communications and Transit at Geneva. The 
statute provides that on a basis of reciprocity the sea-going vessels 
of the parties shall enjoy freedom of access to and equality of 
treatment in their maritime ports. These it defines as “All ports 
which are normally frequented by sea-going vessels and used for , 
foreign trade.” The statute applies to “all vessels, whether public 
or private owned or controlled”, except warships and other vessels 
exercising public authority and fishing vessels. It does not apply 
to the maritime coasting trade or cover the rights and duties of 
belligerents and neutrals in time of war. 

58 League of Nations Treaty Series 285; II Hudson, International 
Legislation (1931) 1156, 1162. See also Lauii, “Regime international des 
ports”, Academie de Droit International (La Haye), 15 Recueil des cows, 

1926, p. 5. 

With respect to problems of health and sanitation arising in connection 
with travel by sea, see the inter-American sanitary convention signed at 
Habana on Nov. 14, 1924 and the additional protocol signed at Lima on 
Oct. 19, 1927, 4 Treaties, etc. (Trenwith, 1938) 4700, 4720; the international 
sanitary convention signed at Paris June 21, 1926, Hid. 4962. See also 
§ 128 on quarantine, vol. II, ch. VI, of this Digest. 



344 


International 

rlTeni 


CHAPTER XIII — ^INTERNATIONAL COMMUNICATIONS 

INLAND TRANSPORTATION 

§363 

In an article written in 1910, Hyde, after an examination of the 
practice of the United States concerning rivers in part traversing 
or bounding its own territory (Mississippi, St. Lawrence, Yukon, 
Porcupine, Stikine, Columbia, Colorado, and Rio Grande) , concluded : 

First, no right of navigation has been exercised in foreign 
territory or permitted in American territory except by virtue 
of a treaty. 

Second, no treaty has declared it to be a principle of inter- 
national law that international navigable rivers are generally 
open to navigation by vessels of foreign riparian or non-riparian 
states. 

Third, the United States, as upstream proprietor, has on one 
occasion accepted a treaty the terms of which justify the con- 
tention that the right of navigation was conferred as a grant 
by the lower proprietor; and on others has made substantial 
concessions for the privilege of access to the sea. 

Fowrth, in two cases where the upper stream has passed wholly 
within the territory of a single state, no permission has been 
given to inhabitants of the lower to navigate the foreign waters. 

Fifth, the right of a state to make all reasonable regulation 
for all navigation within its own territorial waters has been 
generally recognized. 

Upon an examination of general practice, he concluded: 

The practice of nations generally with respect to the naviga- 
tion of international rivers has been based upon commercial 
necessity, and has, therefore, been shaped by geographical con- 
ditions rather than by any other. In North America since the 
Mississippi has become a national stream, but three countries, 
'and in most discussions only the United States and Great 
Britain, have been interested in the navigation of their common 
rivers. European streams have been commercially important 
to several states, riparian and non-riparian, within relatively 
close proximity to each other. Freedom of navigation to vessels 
of commerce generally has been a natural consequence. Access 
to those rivers has, however, for geographical reasons been of 
relatively small consequence to maritime states of other 
continents. 

South American rivers, on the other hand, . . . have 
afforded a sufficient and solitary channel of communication 
between the Atlantic and several states remote therefrom. For 
that reason freedom of navigation has been a matter of concern 
to oversea states, however distant. Such nations have, there- 
fore, sought to secure freedom of navigation. 

The practice of maritime states during the past century or 
more justifies the following conclusions : 

First, that any right of navigation is dependent upon the 
consent of the territorial sovereign. 
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Secondly, that the law of nations imposes upon such sovereign 
the duty to yield its consent to the navigation of its own waters 
by the inhabitants of any other upstream riparian state. 

Thirdly, that where a river and its tributaries afford the sole 
means of water communication between several riparian states 
and the ocean by reason of a channel of sufficient depth to be of 
general commercial value, it becomes the duty of any riparian 
state bordering the lower waters to consent to the free access 
to countries upstream by all foreign merchant vessels. 

Fourthly, that in the absence of arrangement for international 
regulation, the territorial sovereign may exercise large discre- 
tion in the control of navigation within its own waters.’ 

Hyde, “Notes on Rivers and Navigation in International Law”, in 
4 A.J.I.L. (1910) 145, 151, 154-155. See also Kaeckenbeeck, International 
Rivers (1918) ; Chamberlain, Regime of the International Rivers: Danube 
and Rhine (1923) ; Wlniarski, “Principes gen4raux du droit fluvial inter- 
national”, Acaddmie de Droit International (La Haye), 45 Rrcucil des 
cours, 19S3, p. 75. For a bibliography of treaties, etc. governing the inter- 
national use of inland waterways, see Ogilvic, International Waterways 
(1920) 175-380. 

With respect to the status of various rivers in Europe, North and South , 

America, and Africa, see vol. I, pp. 596-610, of this Digest. 

With respect to the diversion of water from international rivers and 
their use for purposes other than navigation, see vol. I, pp. 580 et seq., 
of this Digest. See also H. A. Smith, Economic Uses of International 
Rivers (1931). 

The Conference of Barcelona, held under the auspices of the 
League of Nations in 1921, drew up a convention and statute on the Developments 
regime of navigable waterways of international concern, which was 
opened for signature on April 20, 1921. The United States was not 
represented at the conference and is not a party to the convention. 

The convention constituted the “General Convention [to be] drawn 
up by the Allied and Associated Powers, and approved by the League 
of Nations” contemplated by article 338 of the Treaty of Versailles. 

The statute defines navigable waterways of international concern. 

With reservations as to cabotage and as to war vessels, each con- ^ 
tracting party agreed to accord on such waterways “which may be 
situated under its sovereignty or authority” “free exercise of naviga- 
tion to the vessels flying the flag of any one of the other Contracting 
States”. The statute provides for equality of treatment in the exer- 
cise of the right of navigation. No dues may be levied except 
equitable dues in payment for services in maintaining and improving 
navigability. In the absence of special treaty provisions, navigable 
waterways are to be administered by each of the riparian states 
under whose sovereignty or authority they lie. Existing treaties 
were not to he abrogated by the statute and certain provisions were 
made concerning existing and future river commissions. 
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7 League of Nations Treaty Series 35 ; I Hudson, International Legisla^ 
tion (1931) 638. 

“As some of the States wished to go even further ... an Additional 
Protocol of the same date was signed and ratified by certain States, whereby 
they grant to one another, ‘on condition of reciprocity’ and in time of peace, 
either (a) ‘on all navigable waterways’ (that is, presumably, rivers, canals, 
and lakes) or (b) ‘on all naturally navigable waterways’ (that is, presum- 
ably, rivers and lakes) under their sovereignty or authority and accessible 
to ordinary commercial navigation to and from the sea, perfect equality of 
treatment for the flags of any signatory State ‘as regards the transport of 
imports and exports without transhipment.’ 

“General. — Thus the past decade has witnessed further and important ap- 
plications of the principle of free navigation upon rivers, the essence of which 
is the admission of the flags of all States upon terms of equality and subject 
to the payment of such dues only as are equitably required for maintaining 
and improving the conditions of navigation. The principle cannot be de- 
scribed as a recognised rule of customary International Law, but the ma- 
chinery now exists in the Barcelona Convention of 1921 whereby it is capable 
. of becoming a world-wide principle of conventional International Law. 

Moreover, there now exists in the League Organisation for Communications 
and Transit an International body whose duty it is to safeguard and foster 
the principle. And it was under the auspices of the League and due largely 
■ _ to its Consultative Committee on Communications and Transit that a series 

of conventions relating to the unification of river laws was concluded in 
1930.’’ 

' I Oppenhelm’s International Law (5th ed., by Lauterpacht, 1937) 369-370. 

A convention on the measurement of vessels employed in inland navigation 
was signed at Paris on Nov. 27, 1925 by representatives of 19 European coun- 
tries, to become effective Oct. 1,1927. 67 League of Nations Treaty Series 63 ; 
III Hudson, International Legislation (1931) 1808. This supersedes to some 
extent the convention on the same subject signed at Brussels on Feb. 4, 1898. 
90 Br. & For. St. Paps. 303. See also additional articles of June 1, 1908, 101 
idem 720. On Mar. 3, 1927, Belgium, France, Germany, and the Netherlands 
signed at Brussels a declaration relating to the recognitiou of cwtificates of 
measurement of vessels employed in inland navigation. XIX Martens’ 
Nouveau reoueil giniral (3d ser., 1929) 620; III Hudson, International 
Legislation (1931) 2076. Three conventions were concluded at the Confer- 
ence on the Unification of River Law, held at Geneva from Nov. 17 to Dec. 9, 
1930, in which 21 European countries participated. One of the conventions 
• relates to the unification of certain rules concerning collision in Inland 
navigation. V Hudson, International Legislation (1936) 815. Another is 
concerned with the registration of inland navigation vessels, rights in rem 
over such vessels, and other cognate questions. Iltid. 822. The third relates 
to administrative measures for attesting the rights of inland navigation ves- 
sels to a flag. lOid. 848. See also Kuhn, “International Conference for the 
UnifleaUon of the Laws of River Navigation”, in 26 A.J.I.L. (1932) 121. 

Railways, etc. . . . there are no treaties in force between the United States 

and Canada governing the operation of railway companies be- 
tween the two counties. Through trains which run from Ameri- 
can to Canadian cities operate in pursuance of private agree- 
ments between the roads themselves, subject of course to the ap- 
proval of the appropriate regulatory bodies in the two countries. 
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There are also no treaties between the United States and 
Canada in respect of telephone, teleMaph and express services 
across the international boundary. Permits are issued by the 
respective Governments for telephone and telegraph companies 
connecting the two countries and it is understood that there are 
working ari’angements between companies operating in the 
United States and companies in Canada for the tr ansmissi on of 
messages. The situation with regard to express service is simi- 
lar to that of railway transportation. 

The Acting Chief of the Division of Western European Affairs (Gilbert) to 
B. D. Fite, Mar. 14, 1930, MS. Department of State, file 811.7742/4. 

At the Second General Conference on Communications and Transit held in 
Geneva there was concluded, on Dec. 9, 1923, a convention on the interna- 
tional regime of railways. Many European and non-European states (not 
including the United States) are parties. This convention and the annexed 
statute deal with general principles governing the interchange of inter- 
national rail traflic, reciprocity in the use of rolling stock, relations between 
railways and their users, rates and fares, and financial arrangements be- 
tween railway administrations with respect to international traflc. 47 
League of Nations Treaty Series S5 ; II Hudson, International Legislation 
(1931) 1130. 

A convention on the transport of goods by rail was signed at Bern on Oct. 
23, 1924. II Hudson, International Legislation (1931) 1393; XIX Martens’ 
Nouveau recueil g^ndral (3d ser., 1929) 476. This convention replaces the 
Bern convention of Oct. 14, 1890. 82 Br. & For. St. Paps. (1889-90) 771 ; 
XIX Martens' Nouveau recueil (2d ser., 1895) 289. A revised conven- 
tion on the transport of goods by rail was opened for signature at Rome 
on Nov. 23, 1933. VI Hudson, International Legislation (1937) 527. On Oct. 
23, 1924 there was concluded at Bern a convention on the transport of pas- 
sengers and luggage by rail. II Hudson, International Legislation (1931) 
1468 ; XIX Marten.s’ Nouveau recueil g6n6ral (3d ser., .1929 ) 558. A revision 
of this convention was opened for signature at Home on Nov. 23, 1933. VI 
Hudson, International Legislation (1937) 568. See also Brunet, Durand, 
and De Fourcauld, Les transports intcrnationaui par roie ferric (1027). 

With respect to the international organization of transportation by Euro- 
pean railways and the agreements thereon, see Masters, “International 
Organization of European Rail Transport” (International Conciliation, no. 
330, May 1937), pp. 487-544; see also Reinsch, “International Unions and 
Their Administration”, in 1 A.J.I.L. (1907) 579, 589-593. 

“The International Railway Commission was established in accordance 
with a resolution of the First International Conference of American States 
which met in Wasliington in 1889. This Commission was established for the 
purpose of determining the feasibility of an international railway from New 
York to Buenos Aires, Argentina. The Commission made surveys, the re- 
sults of which were published in seven volumes in 1898. The Fifth Inter- 
national Conference of American States which met in Santiago, Chile, in 
1^3 authorized the reorganization of the Commission and named it the 
Pan American Railway Committee. As reorganized the Committee consists 
of seven members, with a national section in each country through which 
the railway is to run. 


(t .'ll veil.. IV- 
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“The Cominittee has submitted a report to each of the conferences of 
American states held since its constitution and is continuing its efforts with 
a view to the eventual completion of the inter-American railway, of which, 
at the present time, approximately 7,000 miles have been constructed.” 

American Delegations to International Conferences, etc. (Department of 
State Conference Ser. 45) 120-121. See also Pan American Railway Com- 
mittee, Report Submitted ... to the Sixth International Conference of 
American States . . . (1927) ; Santiago Marin Vicuna, El Ferrocarril 
Inter-continental Pa/ti-americano — Su estado actual (1933). 

In 1910 the chairman of the Interstate Commerce Commission of 
the United States and the chairman of the Railway Commission of 
Canada proposed a draft treaty with respect to railway rates and 
regulations between the United States and Canada. In submitting 
the proposed treaty to the Department of State, they wrote : 

1. It is quite apparent that the existing laws of the United States 
and of Canada are inadequate for the effective control of inter- 
national carriers, as respects through rates and the establishment 
of through routes and other matters which are proper subjects of 
joint regulation, and that such regulation would be mutually ad- 
vantageous to the interests of both countries. It is equally plain 
that the regulation to which international carriers should be sub- 
jected is substantially similar to that provided for interstate car- 
riers of the United States under the substantive provisions of the 
amended act to reflate commerce, as the same are defined and 
siunmarized in a c&aft of a proposed treaty between the United 
States and Canada which is annexed hereto and made a part of 
this report. The intended effect of such a treaty would be to 
subject international carriers, within the limits outlined, to obli- 
gations and requirements corresponding to those now imposed 
upon the interstate carriers of this country. 

2. To accomplish the desired result a treaty between the two 
countries would be preferable to concurrent legislation. . . . 

3. ... this proposed treaty provides for a tribunal to enforce 
and administer its provisions, to be known as the International 
Commerce Commission . . . The powers conferred upon and 
authority given to this Commission in respect of international 
carriers would correspond, to the extent indicated, to those exer- 
cised by the Interstate Commerce Commission in respect of inter- 
state carriers within the United States. 

4. International carriers by water between the United States 
and Canada should not be subjected to the provisions of such 
a treaty, except when and to the extent that they unite with rail 
earners in either country in forming through water and rail or 
rail and water routes. 

5. The provisions of such a treaty should apply to telegraph, 
telephone and express companies, and such companies should be 
subject as respects their international business to the authority 
of the International Commerce Commission. 

The Chairman of the Interstate Commerce Commission (Knapp) to the 
Secretary ^)f State (Knox), Dec. 30, 1910, MS. Department of State, file 
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811.773/6. See also the British Ambassador (Bryce) to Mr. Knox, Jan. 28, 

1910, and the Assistant Secretary of State (Wilson) to Mr. Bryce, Mar. 17, 

1910, Hid. /23309. The proposed treaty was communicated to the Canadian 
Government, but no further action seems to have been taken. 

For the text of the proposed treaty, see Wilgus, Railway Interrelations of 
the United States and Canada (1937) 249 et seq. 

In 1928 the Department of State and the Inteistate Commerce Com- 
mission were in agreement that the matter of bringing about coopera- 
tion between the Commission and the Canadian Board of Eailway ' 
Commissioners might well be accomplished through reciprocal legisla- 
tion in the two countries, without need for a treaty. 

Secretary Kellogg to Representative McLeod, Apr. 9, 1928, MS. Depart- 
ment of State, file 811.77342/3. 

The United States is a party to the convention on the Pan American Pan AmeHenn 
Highway signed at Buenas Aires December 23, 1936, by which the Highway 
parties agree to collaborate in the “speedy completion” of a Pan 
American motor highway. 

4 Treaties, etc. (Trenwith, 1938) 4837; 51 Stat. 152. 

A joint resolution of Congress approved May 4, 1928 referred to the 
resolution on a Pan American highway adopted by the Sixth International 
Conference of American States at Habana, and directed the cooperation 
of the United States Government. 45 Stat. 490. A Joint resolution ap- 
proved Mar. 4, 1929 appropriated $50,000 for cooperation in surveys. 

45 Stat. 1097. A similar appropriation was provided by the act approved 
Mar. 6, 1930. 46 Stat. 90, 115. An act approved June 18, 1934 appropriated 
$75,000 for continuation of surveys. 48 Stat. 993, 996. The act approved 
June 19, 1934 appropriated $1,000,000 for cooperation with the Governments 
members of the Pan American Union, in the survey and construction of 
the highway. 48 Stat. 1021, 1042. See also S. Doc. 224, 73d Cioiig., 2d sess. ; 

Department of State, X Press Releases, weekly i.ssue 247, pp. 424-425 (June 
23, 1934). See also 52 Stat. 1146; 53 Stat. 1305 ; 55 Stat. 860; and Depart- 
ment of State, VI Bulletin, no. 134, p. 72 (Jan. 16, 1942). 

Under the act approved May 31, 1938 (52 Stat. 590) the President ap- 
pointed on August 16, 1938 the Alaskan International Highway Commis- 
sion to cooperate with a similar agency in the Dominion of Canada in a 
study for the survey, location, and construction of a highway to connect 
the Pacific northwest part of continental United States with British 
Columbia and the Yukon Territory in the Dominion of Canada, and the 
Territory of Alaska. The Canadian Commission was appointed in Decem- 
ber 1938. American Delegations to Mernational Conferences, etc. 

(Department of State Conference Ser. 45) 125. 

For the exchange of notes in Mar. 1942 between the United States and 
Canada with respect to the construction of a military highway to Alaska, 
see Department of State, VI Bulletin, no. 143, p. 237 (Mar. 18, 1942). 

For the statute of the permanent international committee for the London- 
Istanbul highway, adopted at Budapest on Oct. 28, 1937, see VII Hudson, 

International Legislation (1941) 853. 
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A convention between the United States and Panama to arrange 
for the completion of a highway between the cities of Panama and 
Colon through territory under their respective jurisdictions was 
signed at Washington on March 2, 1936. The United States under- 
took to obtain from the Panama Railroad Company such waiver of 
its exclusive right to establish roads across the Isthmus of Panama 
as was necessary for the project (art. I). The United States agreed 
to construct that portion of the highway between the Canal Zone 
boundary near Cativa and a junction with the Fort Randolph Road 
near France Field, which portion of the highway was thereafter to 
be maintained by Panama at its own expense (art. II). It is agreed 
in article VII that both Governments shall equally enjoy the use of 
the highway, subject to the laws and regulations relating to vehicular 
traffic in force in their respective jurisdictions. Ratifications were 
exchanged in Washington on July 27, 1939, and the convention was 
proclaimed by President Roosevelt on that date. 

Treaty Series 946 ; 5S Stat. 1869. 

For the arrangement effected by exchanges of notes in Oct. 1939, Dec. 
1939, and Jan. 1940 between the United States of America and Panama, 
regarding the Trans-Isthmian Joint Highway Board, see Ex. Agree. Ser. 
168. 

On October 11, 1909 a convention with respect to the international 
circulation of motor vehicles was signed at a conference held in 
Paris. The United States was represented by a delegate, but he did 
not sign the convention. The United States took the position that 
the control and regulation of automobiles was primarily a State 
rather than a Federal matter. The convention established require- 
ments of equipment for admission to international traffic, specified 
uniform danger signals to be used exclusively, and provided for free 
circulation in international travel with international certificates and 
plaques for cars whose drivers had international permits. 

For the text of the convention, see Department of State, Treaty Informa- 
tion BnUetln, no. 13 (Oct 1930), p. 25; 102 Br. & For. St. Paps. (1913) 64; 
in Martens’ Nouveau recueil ginSral (3d ser., 1910) 834. See report of 
the delegate of the United States (Hogan) to the Secretary of State 
(Enox), Oct. 15, 1909, MS. Department of State, file 17486/11-14. See 
also the Acting Secretary of State (Wilson) to the Chargd d’Affaires ad 
interim at Paris (Bailly-Blanchard), no. 416, July 31, 1909, ibid. /4r-5; the 
Assistant Secretary of State (Wilson) to the Automobile Club of America, 
June 3, 1910, ibid. 579.7A1/21; the Aimbassador to France (Bacon) to Mr. 
E^ox, no. 242, Aug. 8, 1910, ibid. /2i; Acting Secretary Wilson to Mr. 
Bacon, no. 143, Aug. 31, 1910, ibid. /2ft 

An international convention relating to motor traffic was signed at 
Paris on April 24, 1926 to revise and replace the convention of 
October 11, 1909. It provides for reciprocal recognition of automo- 
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bile licenses and drivers’ permits in those countries ratifying or ad- 
hering to the convention. The United States-was represented by an 
observer, but did not sign the convention. 

Department of State, Treaty Information Bulletin, no. 13 (Oct. 1930), 
p. 36; III Hudson, International Legislation (1931) 1859; 108 League of 
Nations Treaty Series 123. See also Secretary Kellogg to President 
Coolidge, Apr. 6, 1926, MS. Department of State, file 511.91A2/4; the 
Counselor of Embassy at Paris (Whitehonse) to Mr. Kellogg, no. 7380, 
Apr. 19, 1927, ibid. /15; Secretary Stimson to Speaker Longworth, Dec. S, 
1930, ibid. 840.7971/9; the Assistant Secretary of State (Messersmitb) to 
Frank A. Bayrd, May 23, 1939, ibid. 511.91A2/75. 

See also the convention on road-tralHc rules signed at Paris, Apr. 24, 
1926, III Hudson, International Legislation (1931) 1872; 97 League of 
Nations Treaty Series 83. 

The European Conference on Road TraflSe held at Geneva under the 
auspices of the League of Nations in May 1931 concluded a convention 
for the unification of road signals (V Hudson, International Legislation 
[1936] 937 ; 150 League of Nations Treaty Series 247) and a convention 
on the taxation of foreign motor vehicles (Hudson, op. cit. 950 ; 138 League 
of Nations Treaty Series 149) ; both were opened for signature on Mar. 
30, 1931. The United States is not a party to these conventions. 

The Pan American convention for the regulation of automotive 
traffic was signed at a special conference in Washington on October 
6, 1930. The United States was a signatory but has not ratified 
this convention. 

Department of State, Treaty Information Bulletin, no. 13 (Oct. 1930), 
pp. 18-24; V Hudson, International Legislation (1936) 786; report by the 
Chairman of the Delegation of the United States to the Pan American 
Conference on the Regulation of Automotive Traflic (Drake) to the Secre- 
tary of State (Stimson), Dec. 1, 1930, MS. Department of State, file 
515.4D2A/14. 

The convention covers the use in international traffic of license plates 
and drivers’ permits, standard equipment required, admission of vehicles 
for 90 days without posting bond, certain rules to avoid collisions, limita- 
tions upon the size of vehicles, and contains a provision that "Danger, 
restriction and direction signs shall be made uniform." 

A convention relating to the creation of a Pan American tourist passport 
and a transit passport for vehicles was signed at Buenos Aires on June 19, 
1935. Tlhe United States is not a signatory- Department of State, Treaty 
Information Bulletin, no. 71 (Aug. 1935), pp. 16, 27-29. 

In the absence of American ratification of or accession to the inter- 
national conventions with respect to motor vehicles, informal 
arrangements are made for American nationals to operate their auto- 
mobiles abroad and for aliens to bring their cars into the United 
States for touring purposes. 

Few special formalities are required with respect to Canada or Mexico. 

In section 308 of the Traffic Act of 1930 provision is made for temporary 
free importation of motor vehicles under bond for exportation within six 
months. 46 Stat. 590, 690. 
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All States of the United States have signified their wiilingness to grant 
reciprocal recognition to foreign license plates and drivers’ licenses if the 
same recognition be granted in return. The Department of State to the 
Italian Ehubassy, June U and July 18, 1928, MS. Department of .State, file 
811.7971/7, /lO : the American Automobile Association to Secretary Kellogg, 
Sept. 4, 1928, MS. Department of State, file 579.7A1/52. 

It has been possible for Americans to obtain international drivers’ 
licenses and documents entitling their cars to travel in Europe and in 
other continents by arrangements made through automobile clubs and 
certain steamship lines. See Taking Tour Car Abroad (Department of 
Commerce Trade Promotion Ser. 184, 1938) ; American Automobile Asso- 
ciation, Foreign Travel Division, Motoring Abroad (published annually) ; 
the Chief of the Division of Foreign Service Administration (Hengstler) 
to John S. Russell, Jr., July 15, 1933, MS. Department of State, file 
800.7971/34. 

By section 202(e) of the Public Utility Act of August 26, 1985 the 
exportation from the United States of electrical energy is made 
unlawful except upon the authorization of the Federal Power Com- 
mission. By section 3 of the act of June 21, 1938 the Commission 
is also given authority to control the exportation and importation 
of natural gas to or from a foreign country. 

49 Stat 803, 849; 16 U.S.C. §824a; 62 Stat. 821, 822. 

In 1913 Attorney General McReynolds advised President Wilson that — 
“In the absence of legislation by Congress you may not only prohibit the 
importation of electrical power to this country from Canada, but may also 
grant permission therefor subject to such conditions as to you may seem 
good.’’ 30 Op. Att. Gen. 217, 222. 

In replying to an inquiry concerning the importation of hydroelectric 
power from Canada, the Department of State referred to this opinion of 
the Attorney General and said: 

“. . . In accordance with this opinion, where a project involves a 
physical connection between the United States and a foreign country, 
the Department has held that it is necessary to obtain the consent of the 
President. If the company to which you refer in your letter under 
acknowledgment will submit to this Department a petition for the Issuance 
of a Presidential license, the Department will give consideration to the 
question of issuing the appropriate license. 

“It should be understood that the project should be submitted to the 
Secretary of War, together with the necessary plans, specifications, blue 
prints, and other information for his consent, if the power line crosses 
or is constructed in navigable waters of the United States, as required 
by Section 10 of the Act of Congress approved March 3, 1899, (30 Stat. h. 
1151). Furthermore the necessary permits and concessions for the con- 
struction of the transmission line should be obtained from the Government 
of Canada.’’ 

The Acting Secretary of State (Cotton) to Senator Dill, Feb. 26, 1930, 
MS. Department of State, file 811.6463 Pend Oreille River/3. 

The Department of State took the position that the act of May 27,' 
1921 relating to the landing and operation of submarine cables, 42 Stat. 8, 
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was applicable to the importation of electric power If a submarine cable 
were used as a means of importing it The Assistant Secretary of State 
(Payer) to the Consul General at Montreal (Frost), Sept. 27, 1933, MS. 
Department of State, file 811.6463/10. 

On Jan. 11, 1935 Attorney General Cummings rendered an opinion to 
the effect that the President had the power to grant a license for the 
construction and maintenance of a natural-gas pipe line crossing the 
Mexican boundary. 38 Op. Att. Gen. 163. 

Executive Order 8202, of July 13, 1939, authorizes and requests the 
Federal Power Commission — 

to receive all applications for permits for the construction, oper- 
ation, maintenance, or connection, at the borders of the United 
States, of facilities for the transmission of electric energy be- 
tween the United States and foreign countries, and for the 
exportation and importation of natural gas to or from foreign 
countries, and (2), after obtaining the recommendations of the 
Secretai-y of State and the Secretary of War thereon, to submit 
each such application to the Pi-esident with a recommendation as 
to whether the permit applied for should be granted, and if so, 
upon what terms and conditions. 

4P. H. 3243 (July 15, 1939). 

See also the Acting Chairman of the Federal Power Commission (Seavey) 
to President Roosevelt, and the Director of the Bureau of the Budget 
(Smith) to the Secretary of State (Hull), May 23, 1939, MS. Department 
of State, file 811.6463 Licenses/3L 

See further, testimony and memorandum of the Solicitor for the De- 
partment of State (Nielsen), Dec. 16 and 22, 1920, Hearings before a 
Subcommittee of the Senate Committee on Interstate Commerce, 66th 
Cong., 3rd sess., on cable-landing licenses, pp. 243 et seg.; see also ibid., 
pp. 26-27. 

A convention on the transmission in transit of electric power was opened 
for signature at Geneva, Dec. 9, 1923. II Hudson, International Legisla- 
tion (1931) 1173 ; 58 League of Nations Treaty Series 315. 


FREEDOM OF TRANSIT 

§364 

The Covenant of the League of Nations provides in article 2§; 

Subject to and in accordance with the provisions of interna- 
tional conventions existing or hereafter to be agreed upon, the 
Members of the League: 

• •••••• 

(e) will make provision to secure and maintain freedom 
of communications and of transit and equitable treatment 
for the commerce of all Members of the League. 
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3 Treaties, etc. (Redmond, 1923 ) 3329, 3344. 

“. . . The Organization for Communications and Transit is the most 
autonomous among the League’s technical bodies, operating under a highly 
developed constitution. It fulfills the duties of providing for the securing 
and maintenance of freedom of communications and transit under the 
condition of Article 23e of the Covenant, hut its relation with the Members 
of the League is the outcome of the technical experience of the Paris 
Peace Conference in its field. . . . The dominating principle . . . 
adopted was that this technical field should be so organized that the 
most authoritative Government repre.sentatives and the best-qualified ex- 
perts should work together directly, without having to act through political 
and diplomatic agents. The Assembly of 1920 established the Organiza- 
tion in accordance with that principle, leaving to the General Conference 
the task of formulating the constitution. 

“. . . The General Conference derives its authority directly from the 
Governments; its decisions are not subject to approval by the Assembly 
or Council. The General Conference elects the Members whose represen- 
tatives constitute the Advisory and Technical Committee, the decisions of 
which are communicated to Governments unless the Assembly or Council 
by unanimous vote decide otherwise. . . . 

“The Organization consists of the Members of the League and states 
non-Members admitted by the Assembly or by the General Conference. , , . 

“. . . The General Conference is held every four years, except for special 
reasons. The sessions have been convened as follows : 

1. Barcelona, Alarch 10-Aprll 20, 1921; 44 states represented; 

2. Geneva, November 15-December 9, 1923 ; 41 states represented ; 

3. Geneva, August 23-September 2, 1927 ; 41 states represented; 

4. Geneva, October 12-24, 1931; 38 states represented. 

“Since the second session, international organizations have attended in 
an advisory capacity, greatly extending the range of cooperation. 

• •••■• ■ 

. . The Organization’s objects are two-fold : 

“The development of standardized practices in the field of communica- 
tions by means of international conventions embodying general rules ; 

"The promotion of technical and administrative co-ordination and co- 
operation by simplifying formalities and unifying regulations, some times 
in the form of conventions and some times by recommendations to which 
the Members are asked to conform. 

“The field is so wide that the Organization confines its activities to those 
subjects of International concern which require governmental co-operation 
and action, and even within those bounds avoids dealing with the tech- 
nical aspects of postal and telecommunications questions, for which public 
international anions exist. The numerous transport problems involving 
collaboration between private bodies do not fall within tlie scope of the 
Organization’s functions, but it may indicate the form their agreements 
Should take in the general Interest of the international community." 

Myers, Handbook of the League of Nations (1935) 194-197. The work 
of the Organization in matters of transport statistics, improvement of news 
services, passports and travel documents, navigable waterways, maritime 
ports, railways, road traffic, power transmission, calendar reform, and 
the like is discussed ibid. 198-211. See also League of Nations Secretariat, 
Information Section, Communications and Transit (1924). 
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The Permanent Court of International Justice was asked by the Coun- 
cil of the League of Nations to give an advisory opinion on the question 
whether international engagements in force obliged Lithuania to open for 
traffic a portion of the railroad which, prior to 1914, had connected terri- 
tory which became Lithuanian after 1918 with that which became Polish. 
The Advisory and Technical Committee for Communications and Transit 
took the position that such an obligation ensued from the convention with 
respect to Memel, signed May 8, 1924, and from article 23(e) of the 
Covenant. The Court held that Lithuania was not under an obligation 
to open the railway Une, and said that — 

“it is impossible to deduce from the general rule contained in Article 23(e) 
of the Covenant an obligation for Lithuania to open the Lan'dwarflw- 
Kaisiadorys railway sector for international traffic, or for part of such 
traffic: such obligation could only result from a special agreement” 
Railway Traffic between Lithuania and Poland, Per. Ct Int Jus., Advisory 
Opinion, Oct. 15, 1931, ser. A/B, no. 42, pp. 108, 119; II Hudson, World 
Court Reports (1935) 749, 758. 

Under the auspices of the League of Nations, a general Conference 
on Freedom of Communications and Transit met at Barcelona in 
1921. It concluded a convention and statute on freedom of transit. 
After defining “traffic in transit” to cover persons, baggage, goods, 
and means of transport passing through a state’s territory from a 
point without it to another point without it, the statute provides in 
article 2 : 

Subject to the other provisions of this Statute, the measures 
taken by Contracting States for regulating and forwarding traf- 
fic across territory under their sovereignty or authority shall fa- 
cilitate free transit by rail or waterway on routes in use con- 
venient for international transit. No distinction shall be made 
which is based on the nationality of the persons, the flag of the 
vessels, the place of origin, departure, entry, exit or destination, 
or on any circumstances relating to the ownership of goods or of 
vessels, coaching or goods stock or other means of transport. 

7 League of Nations Treaty Series 11, 27; I Hudson, International 
Legislation (1931) 625, 632. 

The statute further provides that there shall be no special dues In 
respect of transit except dues intended solely to defray expenses of super- 
vision and administration entailed by such transit. On routes operated 
or administered by the states or under concession, the contracting states 
undertake to apply reasonable rates to traffic in transit. There are reser- 
vations with respect to transit of passengers and goods whose admission 
is prohibited and witli respect to emergency measures. The statute 
specifies that it “does not prescribe the rights and duties' of belligerents 
in time of war”. 

Under articles 321 and 322 of the Treaty of ■Versailles Germany undertook 
to grant freedom of transit for the benefit of the Allied and Associated Pow- 
ers. 3 Treaties, etc. (Redmond, 1923) 3329, 3485. 

TFlth respect to freedom of transit and the law of international communi- 
cations in general, see de Visscher, Le droit international des communications 
(1924) ; Bourquin, ‘‘L’ organisation intemationale des voies de cotnmunica- 
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tion'\ Aoadimie de Droit International (La Haye), 5 Recueil des coura, 192i, 
p. 159 : J. Hostie, "Examen de quelques regies du droit international dans le 
domestis des communications et du transit”, 40 idem, 1932, p. 397 ; Leener, 
Regies generates du droit des communications intematianales, 55 idem, 
1936, p. 1. 

Various bilateral commercial treaties provide for freedom of transit. See 
for example, art. XV of the treaty of June 5, 1928 between the United States 
and Norway. 4 Treaties, etc. (Trenwith, 1938), 4527, 4533-4534. 

Under the convention of Saint-Germain-en-Laye of September 10, 
1919 (4 Treaties, etc. [Trenwith, 1938] 4849) provision was made for 
commercial equality in the Congo and for freedom of navigation 
thereon. A company in part owned and controlled by the Belgian 
Government and known as “Unatra” carried on transport service on 
the Congo, as did several companies — carrying chiefly their own prod- 
ucts — and also a British subject, Oscar Chinn. In 1931 the Govern- 
ment, because of the depression and because of its desire to reduce the 
cost of colonial products, lowered the freight rates to be charged by 
Unatra to nominal figures and undertook to refund to Unatra the re- 
sulting losses. Similar treatment was requested by Chinn but was re- 
fused ; injury to his carrying business ensued. The British Govern- 
ment claimed that the Belgian actions were inconsistent with the 
international obligations of the Belgian Government. By a vote of 
six to five the Permanent Court of International Justice held that the 
measures complained of did not constitute a violation of the interna- 
tional obligations of Belgium. The court said : 

According to the conception universally accepted, the freedom 
of navigation referred to by the Convention comprises freedom 
of movement for vessels, freedom to enter ports, and to make use 
of plant and docks, to load and unload goods and to transport 
goods and passengers. 

Freedom of trade, as established by the Convention, consists in 
the light — ^in principle unrestricted — ^to engage in any commercial 
activity, whether it be concerned with trading properly so-called, 
that is the purchase and sale of goods, or whether it be concerned 
with industry, and in partiemar the transport business; or, 
finally, whether it is carried on inside the country or, by the ex- 
change of imports and exports, with other countries. Freedom 
of trade does not mean the abolition of commercial competition ; 
it pre-supposes the existence of such competition. Every under- 
taking freely carrying on its commercial activities may find itself 
confronted with obstecles placed in its way by rival concerns 
which are perhaps its superiors in capital or organization. It 
may also find itself in competition with concerns in which States 
participate, and which have occupied a special position ever since 
their formation, as is the case of Unatra. 
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A concentration of business of this kind will only infringe free- 
dom of commerce if commerce is prohibited by tiie concession of 
a right precluding the exercise of the same right by others; in 
other words, if a “monopoly” is established which others are 
boimd to respect. 

The Court sees nothing in the measure taken by the Belgian 
Government indicative ol such a prohibition. 

••••*•• 

The form of discrimination which is forbidden is therefore dis- 
crimination based upon nationality and involving differential 
treatoent by reason of their nationality as between persons be- 
longing to different national groups. 

The Oscar Chinn Case, Per. Ct. Int. Jns., Judgment, Dee. 12, 1934, ser, 
A/B, no. 63, pp. 65, 83-85, 87; III Hudson, World Court Reports (1938) 416, 
434^6, 438. 


AVIATION 

SOVEREIGNTY OVER AIR-SPACE 

§365 

In the early discussions concerning the international law governing 
aircraft and aviation probably the most discussed question was 
whether a state has sovereignty over the air-space above its territory. 
In part the discussion went back to a maxim of early English law : 
emus est solum, eius est usque ad coelum. Although the maxim was 
established in connection with problems of municipal law, an attempt 
was made to carry it into the field of international law. 

One of the earliest cases in which any mention was made of the law 
governing the flight of aircraft was the English case of Pickering v. 
Rudd, 4 Camp. 219, 221 (1815). In that case the reference to the 
flight of balloons, although a dictum, carried the inference that the 
flight of an aeronaut over the property of another person did not 
make the aeronaut liable to an action of trespass quare claiusum fregit. 

At the meeting of the Institute of International Law held in Brus- 
sels in 1902, Fauchille submitted a report and a draft convention 
on the regulation of aerial navigation. In 1906 two opposing ideas 
were advanced before the Institute ; one, that the air is completely free 
to all parties both for aerial navigation and for the use of wireless 
telegraphy, and the other, that the air is subject to the sovereignty 
of the subjacent state. Fauchille suggested that the two propositions 
be combined to allow freedom of the air, subject to the right of self- 
defense. Westlake distinguished between the terms air and air-space 
and defended the idea of sovereignty over the air-space, subject to 
a right of innocent passage. The proposition submitted by Fauchille 
was accepted by the Institute. 
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At the 1911 session of the Institute, drafts having been submitted 
by Fauchille and Von Bar, there was adopted a brief text providing 
for the regulation of aircraft in time of peace and ivar. It con- 
tained provision that aircraft, to be distinguished as public aircraft 
and private aircraft, must have the nationality of the country of 
registration and must bear marks of identification. The provision 
dealing with the subject of sovereignty stated: “International aerial 
circulation is free, saving the right of subjacent States to taka' certain 
measures, to be determined, to ensure their own security and that of 
the persons and property of their inhabitants.” Concerning the regu- 
lation of aircraft in time of war, it was provided only that aerial war 
should be allowed on condition that it did not present to the persons 
or property of peaceful populations greater dangers than land or sea 
warfare. The projet was never accepted as the basis of an inter- 
national convention. 

The World War of 1914r-18 interrupted the consideration of the 
theory applicable to the regulation of aerial navigation. However, 
the practice of states in that interim did much to crystallize the prac- 
tical application of theory so far as the question of air sovereignty 
was concerned. During the war, states acted upon the assumption 
that they had sovereignty over the air-space; and, at its close, when 
the convention for the regulation of aerial navigation was signed at 
Paris in 1919, there was incorporated in article I a provision that : 

The High Contracting Parties recognise that every Power has 
complete and exclusive sovereignty over the air space above its 
territory. 

Multilateral conventions and bilateral conventions and agreements 
are now based upon the assumption that the state has exclusive sov- 
ereignty in the air-space over its territory and territorial waters. 

19 AnmuHre de VInstitut Oe Droit International (1902) 19; 21 idem (1906) 
293, 327 ; 23 idem (1910) 297, 497 ; 24 idem (1911) 23, 303; Scott, Besolvr- 
Hons of the Institute of International Law (1916) 164, 170 ; 3 Treaties, etc. 
(Redmond, 1923) 3768, 3772; 11 League of Nations Treaty Series (1922) 
190. See also Lycklama A Nijebolt, Air Sovereignty (1910) and reports 
of the conferences of the International Law Association (London) : Twen- 
ty-seventh Conference (1912) 213 et seq.; Twenty-eighth Conference (1913) 
522 et seq.; Twenty-ninth Conference (1920) 377 et seq. 

By the Air Commerce Act of 1926, as amended in 1938, it is 
provided in section 6(a) : 

The United States of America is hereby declared to possess 
and exercise complete and exclusive national sovereignty in the 
air space above the United States, including the air ^ace above 
all inland waters and the air space above those portions of the 
adjacent marginal high seas, bays, and lakes, over which by 
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international law or treaty or convention the United States exer- 
cises national jurisdiction. Aircraft a part of the armed forces 
of any foreign nation shall not be navigated in the United 
States, including the Canal Zone, except in accordance with an 
authorization granted hy the Secretary of State. 

52 Stat. 1028 ; 49 U.S.C. §176. With respect to foreign civil aircraft, 
see §369. 


PUBLIC AIR LAW 

§366 

The convention for the regulation of aerial navigation concluded at 
Paris, October 13, 1919, as amended in 1929, consists of nine chapters 
and eight annexes. Chapter I provides that every power has com- 
plete and exclusive sovereignty over the air-space above its territory 
and defines the territory of a state as including the national territory 
both of the mother country and -of the colonies and the territorial 
waters adjacent thereto (art. 1). Freedom of innocent passage above 
national territory for the aircraft of other states is provided for, and 
it is stipulated that regulations regarding the passage of aircraft shall 
be applied without distinction of nationality (art. 2). Article 3 
recognizes the right of a state to prohibit flying over certain areas in 
its territory; and article 4 stipulates that planes inadvertently flying 
over a prohibited area shall give the distress signal and land as soon 
as possible. Contracting states may conclude with non-contracting 
states special conventions not infringing on the rights of the parties 
to the convention and, so far as is consistent with their objects, not 
contradictory to the general principles of the convention (art. 6). 

By chapter II aircraft are declared to possess the nationality of the 
country in whose registry they are entered in accordance with the 
provisions of section I of annex A. Kegistration is to be made in ac- 
cordance with the laws of each contracting state, but no aircraft is 
permitted to be registered in more than one state (arts. 6-8) . Article 
9 provides for the interchange of information concerning registra- 
tions and cancelations through the International Commission for Air 
Navigation; and article 10 provides for identification marks to be 
borne by aircraft engaged in international navigation. 

Chapter III provides for the issuance of licenses and certificates of 
airworthiness and competency and for the recognition by other states 
of certificates and licenses issued by the state whose nationality the 
aircraft possesses. Article 14 provides that wireless apparatus shall 
be carried and operated only when a special license therefor has been 
issued by the state of the nationality of the aircraft, and that aircraft 
engaged in public transport and capable of carrying ten or more 
persons shall be equipped with sending and receiving apparatus. 


Paris 

convention, 
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Chapter IV provides that all aircraft of a contracting state shall 
have the right to cross the air-space of another state without landing 
but may be required to land if the regulations of the state concerned 
obligate to do so (art. 15). Article 15 also contains provision 
that “Every contracting State may make conditional on its prior 
authorization the establishment of international airways and the crea- 
tion and operation of regular international air navigation lines, with 
or without landing on its territory.” Article 18 provides that all air- 
craft passing through territory of a contracting state shall be exempt 
from seizure because of infringement of patent or design or model, 
upon the deposit of adequate security. 

Chapter V contains rules to be observed by aircraft on departure, 
during flight, and on landing. 

Chapter VI forbids the carrying of explosives and of arms and 
munitions of war in international aerial navigation and provides 
that no foreign aircraft shall be permitted to carry any such articles 
between any two points in the same contracting state (art. 26). The 
use of photographic apparatus in aerial navigation is left to regula- 
tion by each state (art. 27), and each state may likewise regulate the 
carriage of any other objects in the interest of public safety, but such 
regulations must apply equally to national and to foreign aircraft 
(arts. 28 and 29) . 

Chapter VII defines state aircraft as those of a military character 
commanded by a person in military service (detailed for that pur- 
pose) and aircraft exclusively employed in state service (arts. 30 and 
31). Article 32 provides that no military aircraft shall fly over the 
territory of another state or land thereon without special permission. 

Chapter Vlli provides for the establishment of the International 
Commission for Air Navigation under the direction of the League 
of Nations. 

Annexes deal with the marking of aircraft, certificates of air- 
worthiness, log-books, rulra of the air and rules as to lights and sig- 
nals, qualifications of pilots and navigators, maps and ground 
markings, dissemination of meteorological information, and customs. 

3 Treaties, etc. (Redmond, 1923) 3768-3820; 11 League of Nations Treaty 
Series (1922) 173-310. See also protocols of amendment, 78 Idem (1928) 
438; 138 idem (1933) 418, 421, 427. 

The convention relating to aerial navigation was submitted in 1919 to the 
VersaUles Peace Conference by the Aeronautic Commission of the Peace 
Conference, composed of delegates of the United States, British Empire, 
France, Italy, Japan, Belgium, Braidl, Cuba, Greece, Portugal, Rumania, 
and the Serb-Oroat-Slovene State. Reservations were made by the United 
States, British Empire, Prance, Italy, Cuba, and PortugaL “Report pre- 
sented to the Conference of the Peace by the Aeronautical Commission”, MS. 
Department of State, file 579.6D1/32. 
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On Apr, 9, 1020, the Ambassador in Paris was instructed to sign the con- 
vention and to make the following reservations on behalf of the United 
States : 

“The United States expressly reserves, with regard to Article 3, the right 
to permit its private aircraft to fly over areas over which private aircraft 
of other contracting States may be forbidden to fly by the laws of the United 
States, any provision of said Article 3 to the contrary notwithstanding. 

“The United States reserves complete freedom of action as to customs 
matters and does not consider itself bound by the provisions of Annex H or 
any articles of the Convention affecting the enforcement of Its customs laws. 

“The United States reserves the right to enter into special treaties, con- 
ventions, and agreements regarding aerial navigation with the Dominion 
of Canada and/or any country in the Western Hemisphere if such Dominion 
and/or country be not a party to this Convention.” 

Secretary Colby to Ambassador Wallace, telegram 722, Apr. 9, 1920, MS. 

Department of State, flle 579.eDl/48b. 

Befusal of the French Government to accept reservations at the time of 
signature led to the Ambassador’s signing the convention and depositing 
with the French Foreign Office a note which set forth the reservations of 
the United States and requested that a copy of the reservations be com- 
municated to each signatory government and that copies of the reservations 
made by other signatory governments be supplied to him for the United 
States. Ambassador Wallace to Secretary Colby, no. 1246, June 2, 1920 
(enclosure 1), MS. Department of State, flle 579.6D1/76. See also ibid., 
enclosure 2. 

Canada also signed the convention with reservations, one of which had 
to do with her right (in the event that the United States did not become 
a party to the convention) to make reciprocal arrangements with the 
United States i)ermittlng the flight of aircraft which, under the convention, • 
would be properly reglsterable. Ambassador Wallace to Secretary Colby, 
no. 1351, July 8, 1920 (enclosures), MS. Department of State, flle 570.6D1/84. 

Efforts to remove the difficulties caused by the restrictions of article 
5, which originally provided that contracting states should not permit 
flight over their territory by aircraft of non-contracting states save 
by special and temporary permission, were begun even before the con- 
vention had become effective. The flrst result of these efforts was a 
protocol providing for the granting of departures from the provisions Amendmmita 
of article 6. The protocol was not a complete cure for the defects 
of the article, and on October 27, 1922 there was completed an 
amendment to go into effect as soon as all the states then parties 
to the convention should have effected deposits of ratification of the 
amendment. The amendment provided, inter alia: 

No contracting State shall, except by a special and tempora^ 
authorization, permit the flight above its territory of an aircraft 
which does not possess the nationality of a contracting State, 
unless it has concluded a special convention with the State in 
which the aircraft is registered. 
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The article was further amended in 1929 to read, in part : 

Each contracting State is entitled to conclude special conven- 
tions with non-contracting States. 

78 League o( Nations Treaty Series (1928) 438; 138 idem (1933) 420. 

Germany’s position in regard to the Paris convention was set forth 
in an article entitled “Germany and the Paris Convention relating 
to air navigation dated 13th October 1919”, written by Dr. Wegerdt, 
Ministerialrat in the Eeich Ministry of Communications, published 
in October 1928 in II Zeitsehrift fur das gesamte Luftrecht^ no. 1, 
p. 25. The article served as the force which set in motion plans for a 
conference for a general discussion of the convention and for amend- 
ing it to facilitate adherence by states which had found it objec- 
tionable. Accordingly, the International Commission for Air 
Navigation sent out invitations to a general conference, i.e., “an 
extraordinary session to which will be invited, side by side with the 
Governments of the States parties to the Convention, the Govern- 
ments of all the non-contracting States”. 

As a result of the conference held in 1929 there was drawn up a 
protocol relating to the amendment of articles 3, 5, Y, 15, 34, 37, 41, 
and 42, and the final clau^s of the convention. The amendments 
came into force on May 17, 1933, at which time they had been ratified 
by all the states parties to the convention in 1929, at the time of the 
adoption of the protocol, except Persia, which, meanwhile, had de- 
nounced the convention. At the same time there came into effect 
a further amendment to article 34 and an amendment to article 40. 

The Secretary General of tlie International Commission for Air Naviga- 
tion (Roper) to the Secretary of State (Kellogg), Feb. 15, 1929, MS. 
Department of State, file 579.6D1/267 ; the Charge d’ Affaires ad Interim in 
Paris (Armour) to the Secretary of State (Stlmson), no. 9464, Apr. 8, 
1929, ibid. /282; 138 League of Nations Treaty Series (1933) 418 and 
427. 

For the report of the American Delegates to the extraordinary session 
of the International Commission for Air Navigation to Secretary Stlmson, 
June 28, 1929, see MS. Department of State, file 579.6D1/318. 

Article 34 of the 1919 convention provides : 

There shall be instituted, under the name of the International 
Commission for Air Navigation, a permanent Commission placed 
under the direction of tihe League of Nations ... 

3 Treaties, etc. (Redmond, 1923) 3768, 3778 ; 11 League of Nations Treaty 
Series (1922) 173, 195. 
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In adopting regulations for the administration of the International 
Commission for Air Navigation, the Commission provided in article 
25: 


The International Commission for Air Navigation is placed, 
in accordance with Article 34 of the Convention, under the direc- 
tion of the League of Nations. It will communicate to the Coim- 
cil of the League all its publications and decisions. If need be, 
it will advise the Council of the League on questions which may 
be referred to it. 

International Oonunlssion for Air Navigation, Official Bulletin, no. 1 
(Aug. 1922), p. 10. 

The relation between the League of Nations and the International 
Commission for Air Navigation constituted a stumbling block to 
ratification by the United States. 

See note by the Secretary General on the Belatlons Between the Inter- 
national Commission lor Air Navigation and the League of Nations, June 7, 
1929, International Commission for Air Navigation, Extraordinary Session 
of June 1929, Documents, p. 71 ; International Commission for Air Naviga- 
tion, Extraordinary Session of June 1929, Sittings of June 12, p. 9 ; report 
to the Secretary of State (Stimson) by the American Delegates to the 
extraordinary session of June 19, 1929, of the International Commission 
for Air Navigation (MaeCraeken and Baker), June 28, 1929, MS. Depart- 
ment of State, file 579.6D1/318. 

On June 15, 1926 Secretary Kellogg sent a report to President Coolidge 
recommending the submission of the convention to the Senate for advice 
and consent to ratification, with reservations with respect to articles 34 and 
37, having to do with the League of Nations and the Permanent Court of 
International Justice, respectively. The President transmitted the con- 
vention to the Senate on the following day. No action having been taken 
by the Senate, on June 8, 1928 the Department of Commerce suggested to 
the Secretary of State that the convention be withdrawn from the con- 
sideration of the Senate “for the present” in order that an opportunity- 
might be afCorded to try out the regulations under the Air Commerce Act 
of 1926. A letter in this sense was sent by the Secretary of State to the 
Chairman of the Committee on Foreign Relations on Feb. 20, 1929. Sub- 
sequently, on Jan. 15, 1934, the convention was returned to the Department 
of State, at its request, for further study in connection with amendments 
which had been made following its submission to the Senate. Secretary 
Kellogg to President Coolidge, June 15, 1926, and President Coolidge to the 
Senate, June 16, 1926, MS. Department of State, file 579.6Dl/221a ; the 
Secretary of Commerce (Hoover) to Mr. Kellogg, June 8, 1928, ibid. /2BQ; 
Mr. Kellogg to Senator Borah, Feb. 20, 1929, ibid. /266 ; the Under Secretary 
of State (Phillips) to President Roosevelt, Jan. 11, 1934, ibid. /442A; 
Cong. Rec., vol. 78, pt. 1, p. 628, See also 1926 For. Rel., vol. I, pp. 
145-152, 172-174. 

Despite the non-ratification of the convention of 1919 the Govern- 
ment of the United States has cooperated with the parties thereto by 
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supplying information to assist the International Commission for 
Air Navigation in carrying out the functions for which it was created. 

... It is to be observed that the [Paris] Convention contains 
Annexes A-H which embody very important technical regula- 
tions designed to give effect to the Convention. It will be noted 
from the examination of these annexes that they are very lengthy 
and complicated. They are, with the exception of Annex H 
relating to customs procedure, subject to frequent changes by the 
International Commission for Air Navigation, a permanent or- 
ganization created under the terms of Article XXXIV of the 
Convention. As applied to the United States, if the Convention 
should be ratified by the Government of the United States, the 
regulations as adopted by the International Commission for Air 
Navigation would be binding on the United States without the 
Government of this country having an opportunity to determine 
whether they would be acceptable. 

It is very doubtful whether an organization composed largely 
of representatives of European countries would be in a position 
to adopt regulations that would be entirely adaptable to flying 
conditions in the territories of the American Republics. Taking 
as an illustration the technical requirements of the Paris Con- 
vention in regard to airworthiness requirements for aircraft, it 
is to be observed that the Government of the United States has 
by pursuing an independent course in the formulation of its air- 
worthiness requirements succeeded in building up a set of such 
requirements which, it is believed, are superior to those of many 
countries, including some that are parties to the Paris Con- 
vention. 

Secretary Hull to the American Delegates to the Inter-American Technical 
Aviation Conference, Sept. 2, 1937, MS. Department of State, file 
579.6AC1/232. 


Ibero- The Ibero-American convention of international aerial law was 

^^tion signed at Madrid on November 1, 1926. In principle and in many 
1920 ’ details this convention is similar to the Paris convention of 1919. 


Habana 
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III Hudson, International Legislation (1931) 2019; League of Nations, 
Inquiries Into the Economic, Administrative and Legal Situation of Inter- 
national Air Navigation (pub. 1930. VIII.6), p. 178. The convention Is 
now only of historical significance. 

On February 20, 1928 a convention on commercial aviation was 
signed at Habana. It was submitted to the Senate for its advice 
and cdnsent to ratification on December 15, 1930. While action by 
the Senate was pending, the Assistant Secretary of State (White) 
and the Assistant Secretary of Commerce (Young) communicated, 
February 9, 1931, to Senator Borah, Chairman of the Committee on 
Foreign Relations, a joint statement reading in part as follows : 

^e convention was designed especially to meet conditions 
existing in the Western Hemisphere and to permit the normal 
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development of air transportation by the gradual adoption of 
such rules and regulations as may be found by experience to meet 
the requirements of air navigation in this Hemisphere. 

The essence of the Habana Convention is contained in Articles 
4, 5, 21, 22 and 30. 

By Article 4 each contracting state undertakes in time of 
peace to accord freedom of innocent passage above its territoiy 
to aircraft of other contracting states subject to the conditions 
laid down in the Convention. 

Article 5 accords to each contracting state the right to pro- 
hibit for reasons which it deems convenient in the public in- 
terest flights over fixed zones of its territory by the aircra,ft of 
other contracting states with the reservation that no distinction 
shall be made in this respect between its own private aircraft 
engaged in intei-national commerce and those oi other contract- 
ing states likewise engaged. 

Article 21 provides ^at aircraft engaged in international 
commerce shall be permitted to discharge or take on at different 
airports in the territory of a contracting state passengers or 
cargo from or destined to points beyond the borders of such 
state. 

Article 22 accords to each contracting state the right to estab- 
lish reservations and restrictions in favor of its own national 
aircraft in regard to the commercial transportation of passen- 
gers and merchandise between two or more points in its terri- 
tory, and to other remunerated aeronautical operations wholly 
within its territory. 

The right accorded to each contracting state by Article 30 
to enter into any convention or special agreement with any other 
state is subject to a proviso . . . that two or more states for 
reasons of reciprocal convenience and interest may agree upon 
appropriate regulations pertaining to the operation of aircraft 
and the fixing of specified routes. These regulations must guar- 
antee equality of treatment to the aircraft of each and every 
one of the contracting states. This proviso follows substan- 
tially the form of an amendment offered by Mr. Henry P. 
Fletcher on behalf of the American delegation at the Habana 
Conference. Mr. Fletcher stated . . . that the desire of the 
United States to safeguard the Panama Canal prompted the 
suggestion of the amendment. 


It is somewhat uncertain whether, if the United States and 
any appreciable number of Latin American countries should 
eventually decide to become parties to the Paris Convention, 
the result would be an abandonment of the Habana Convention. 
It is believed, however, that it would be possible for the coun- 
tries of the Western Hemisphere to develop technical rules and 
regulations in conformity with the Paris Convention and at the 
same time maintain the general framework of the Habana 
Convention. 


Belatlon to 
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convention 
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Report of the Delegates of the United States of America to the Sixth 
International Conference of American States (1928) 32, 177 ; MS. Depart- 
ment of State, file 710.P Commercial Aviation/66. See Warner, “The 
International Convention for Air Navigation; and the Pan American Con- 
vention for Air Navigation: A ' Comparative and Critical Analysis”, Ih 
8 Air Law Rev. (1932) 221-308. 

On Feb. 20, 1931 the Senate gave its advice and consent to ratification 
of the Habana convention, and on Mar. 6, 1931 the President ratified it. 
Treaty Series 840; 47 Stat. 1901; 4 Treaties, etc. (Trenwith, 1988) 4729. 

Interpretation Artide IV of the Habana convention provides : 

. Each contracting state undertakes in time o^f peace to accord 

freedom of innocent passage above its territory to the private 
aircraft of the other contracting states, provided that the con- 
ditions laid down in the present convention are observed. The 
regulations established by a contracting state with regard to ad- 
mission over its territory of aircraft of other contracting states 
shall be applied without distinction of nationality. 

The United States concluded that by the terms of the article each 
state undertook in time of peace to accord freedom of innocent pas- 
sage above its territory, subject to the conditions laid down in the 
convention, rendering it unnecessary for any state party to the con- 
vention and complying with its conditions to obtain special permis- 
sion for the flight of aircraft over the territory of other states parties 
to the convention. It communicated this interpretation to the other 
contracting parties, expressing a desire to reach an agreement con- 
cerning procedure. Costa Rica, Chile, Dominican Republic, Ecuador, 
Guatemala (in practical effect), Haiti, Nicaragua, and Panama ex- 
pressed their acquiescence in the interpretation. The United States 
has not contended that its interpretation applied to a scheduled air 
transport service. 

The Charge d’Affaires ad interim at San Jos6 (Trueblood) to the Secre- 
tary of State (Hull), no. 1663, Oct. 13, 1933, MS. Department of State, 
file 711.1827/2; the Charge d’ Affaires ad Interim at Santiago (Scotten) 
to Mr. Hull, no. 230, Nov. 20, 1934, ibid. 711.2527/2; the Secretary of 
Legation at Santo Domingo (Brown) to Mr. Hull, no. 971, May 11, 1933, 
ibid. 711.3927/2; the Minister to Ecuador (Gonzalez) to Mr. Hull, no. 
546, Sept. 29, 1936, ibid. 810.79611 Harding. W.B./4; the Minister to 
Guatemala (Hanna) to Mr. Hull, no. 664, May 29, 1935, ibid. 711.1427/7; 
the Minister to Haiti (Armour) to Mr. Hull, no. 387, Aug. 17, 1934, ibid. 
711.3827/2; the Minister to Nicaragua (Hanna) to the Secretary of State 
(Stlmson), no. 1164, Mar. 1, 1933, ibid. 711.1727/1 ; the Minister to Panama 
(Gonzalez) to Mr. Hull, no. 16, Oct. 27, 1933, ibid. 711.1927/9. 

Mexico refused to agree to the interpretation that under article 4 private 
aircraft may fly over the territory of contracting parties vrithout first ob- 
taining permission. The Chief of the Department of Political Affairs of 
the Mexican Ministry of Foreign Affairs to the Second Secretary of the 
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American Embassy (E!awks), no. 3348, May 24, 1934 (translation; endo- 
sure 2 in despatch 1468 of June 1, 1934), MS, Department of State, file 
811.79612/71. 

In Treasury Decision 46898, in which the Treasury Department 
published the list of countries with which the United States has 
agreed to interpret the Habana convention in such a way as to allow 
civil aircraft to enter such countries without obtaining special per- 
mission to do so, attention was called to the fact that, although civil 
aircraft of the countries listed could enter the United States without 
special permission from the Secretary of Commerce, they must never- 
theless comply with the usual customs regulations governing the 
entry and clearance of aircraft. 

See Customs Hegulations of the United States (1937), arts. 245-247. 

The desirability of uniformity in the technical phases of aviation led 
to the convening In Lima in Sept. 1937 of an inter-American conference 
to study technical problems, at which it was resolved to create and main- 
tain a Permanent American Aeronautical Commission (Common Aero- 
nautica Permanente Americana, sometimes referred to as the C.A.P.A.) 
For the most part the conference confined its activities to the adoption of 
recommendations for the establishment of uniformity in the fields of cus- 
toms, meteorology, touring, aero-clubs, and sanitary aviation. The report 
of the Delegation of the United States of America to the Inter-American 
Technical Aviation Conference to Secretary Hull (undated), MS. Depart- 
ment of State, file 579.6AC1/289 ; Final Act of the Inter-American Techni- 
cal Aviation Conference (Lima, Sept. 15-25, 1937) ; the Peruvian Embassy 
to Secretary Hull, Nov. 22, 1937 (enclosure), MS. Department of State, file 
579.6AC1/294. 

The sanitary convention for aerial navigation, concluded at The 
Hague on April 12, 1933, contains provisions with respect to measures 
to" be taken by aircraft in international flight in cases of plague, 
cholera, yeEow fever, exanthematous typhus, smallpox, etc. 

The American Minister in the Netherlands signed the convention 
on April 6, 1934, subject to two reservations : 

(1) With reference to Article 61 [relating to amendments] no 
amendments to the convention will be binding on the Government 
of the United States of America or territory subject to its juris- 
diction unless such amendments be accepted by the Government 
of the United States of America. 

(2) The Government of the United States of America reserves 
the right to decide whether from the standpoint of the measures 
to be applied a foreign district is to be considered as infected, 
and to decide what requirements shall be api>lied under special 
circums tan ces to aircraft and personnel arriving at an aero- 
drome in the United States of America or territory subject to 
its jurisdiction. 
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Treaty Series 901; 4 Treaties, etc. (Trenwlth, 1938) 5489 ; 49 Stat. 3279; 
MS. Department of State, file 512.4A1A1/111, /131. See also the Assistant 
Secretary of State (PhilUps) to the Minister at The Hague (Emmet), no. 
1, Mar. 21, 1934, ibid. /116. 

' The sanitary convention has been ratified by a number of countries, 
including the United States. Definitive adherences have also been depos- 
ited by several countries. Article 65 of the convention provides that any 
high contracting power may declare that its acceptance of the convention 
does not bind any or all of its “colonies, protectorates, territories beyond 
the sea, or territories under Its suzerainty or mandate” and that subse- 
quently the high contracting power may give notice to the Government 
of the Netherlands that it desires the convention to apply to any or all 
of its territories made subject to such a declaration. Action has been 
taken under this provision in several instances. 

On the invitation of the British Government there convened in Lon- 
don in February 1939 a conference, as a result of which there was 
adopted a convention concerning exemption from taxation for liquid 
fuel and lubricants used in air traffic. 

MS. Department of State, file 579.6AE1/84. 

In discussing the advisability of participation in the conference by the 
United States, the Treasury Department pointed out the state of the existing 
law in the United States, saying: 

“. . . this Government has made provisions [section 705 of the Revenue 
Act of 1938, amending section 630 of the Revenue Act of 1932, 48 Stat. 256 ; 
52 Stat. 570], effective July 1, 1938, to exempt from the Federal excise taxes 
all liquid fuels and lubricants used as fuel supplies, ships’ stores, sea stores, 
as legitimate equipment on civil aircraft employed in foreign trade and 
registered in a foreign country, provided such foreign country allows or 
will allow substantially reciprocal privileges in respect of aircraft registered 
in the United States.” The Acting Secretary of the Treasury (Maglll) to 
the Secretary of State (Hull), Sept. 15, 1938, MS. Department of State, file 
579.6AB1/9. 

The United States desired to have the scope of the convention broadened 
by Including exemption privileges for (1) fuel and lubricants consumed be- 
tween two or more landing xwints, (2) merchandise used as supplies and 
replacements, including spare parts and equipment, and (3) ground equip- 
ment, such as ground radio equipment, beaching gear, servicing platform, 
tools, meteorological and other aids. It also proposed relief from double 
income taxation on earnings derived from operation of aircraft. The Coun- 
selor of the Department of State (Moore) to the Second Secretary of the 
Embassy in London (Williamson) and the Treasury attachd in London 
(Kennedy), Jan. 27, 1939, MS. Department of State, file 579.GAE1/42. 

Concerning these proposals, the American Delegates reported : 

“Although the conference was quite willing to add to its agenda the four 
points enumerated in the Department’s telegram No. 56 of January 21, 1 
pm. [MS. Department of State, file 579.6AE1/37] , it was unable to agree 
to Incorporate any one of the proposals In the body of the final Convention. 
Nevertheless, the conference adopted two resolutions in the Final Act recom- 
mending that the delegates to the conference bring to the attention of their 
respective Governments the four proposals in question.” Messrs. William- 
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son and Kennedy to Secretary Hull, Mar. 2, 1939, MS. Department of State, 
file 579.6.AE1/67. The convention has not yet been ratified by any state. 
On July 17, 1939 Denmark notified the British Foreign Ofllce of her 
accession to the convention. 


PRIVATE AIR LAW 

§367 

For the purpose of studying questions of private international air 
law and formulating a code embodying such law, there was created, 
as the result of a motion adopted at the International Conference on 
Private Air Law which convened in Paris in 1925, an organization 
known as the Camite International Technigue dlExperts Juridigws 
Aeriena (International Technical Committee of Aerial Legal Experts), 
commonly referred to as the C.I.T.E.J.A. States participating in this 
organization have appointed experts who act as an international 
drafting committee and prepare projects of conventions for refer- 
ence to periodic diplomatic conferences. 

Participation by the United States in the work of this Committee was 
authorized by a joint resolution of Congress approved Feb. 14, 1931 (46 Stat. 
1162), amended Aug. 7, 1935 (49 Stat. 540). The American section of the 
Committee is now composed of five persons appointed with the approval of 
the President. An advisory committee composed of representatives of 
various organizations in the United States, to which the American section 
may refer pending drafts, has been formed. Secretary Hull to President 
Roosevelt (undated), MS. Department of State, file 579.6L4/4S. 

The convention for the unification of certain rules relating to international 
transportation by air, the convention for the unification of certain rules 
relating to precautionary attachment of aircraft, tlie convention for the 
unification of certain rules relating to liability for damages caused by 
aircraft to third parties on the surface, and the convention for the unifica- 
tion of certain rules relating to assistance and salvage of aircraft at sea 
have resulted from the work of the C. I. T. E. J. A. 

Another organization carrying on the study of private international air 
law is the Comity JuriHque International de VAviation, which is purely a 
private association of lawyers, professors, magistrates, etc. It has no gov- 
ernmental connection ; its periodic congresses are held under the patronage 
of the government in whose territory they convene. 

See the Counselor of the Embassy in Parim (Armour) to the Secretary 
of State (Hull), no. 1386, Mar. 27, 1931 (translation, enclosure 2), MS. 
Department of State, file 579.6LA/168; the Assistant Secretary of State 
(Castle) to the Secretary of War (Davis), Apr. 13, 1928, ibid. 579.6D8/3. 

As a result of the Second International Diplomatic Conference on 
Private Air Law held in Warsaw in 1929, a convention for the unifica- 
tion of certain rules relating to international transportation by air was 
signed. It is based on a draft prepared by the International Tech- 
nical Committee of Aerial Legal Experts and deals with the liability 
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of the carrier by air for delay, injury, or death of passengers, and for 
delay, damage, or destruction of baggage or freight. 

It is observed that Article 20 of the proposed convention in 
regard to international transportation by air limits the liability 
of the carriers of merchandise and baggage by exempting them 
from liability if they can prove that the damage arose from a 
fault of piloting, of handling the aircraft, or of navigation, and 
that in all other respects the carrier and his agents have taken all 
necessary measures to prevent the damage. . . . this would seem 
to constitute a definite departure from the common law rule of 
liability upon carriers . . . The principle of exemption from 
liability contained in para^aph 2 of Article 20 of the proposed 
convention in regard to the liability of the carrier seems, however, 
to be simil ar to the principle of exemption of ship owners from 
liability found in Section 3 of the Harter Act, 27 Stat. 445. . . . 

The principle of exemption . . . also appears to be similar to 
provisions of paragraphs 1 and 2 of Article 4 of the Convention for 
the Unification of Certain Hules Relating to Bills of Lading for 
the Carriage of Goods by Sea, which was transmitted by the 
President to the Senate in February, 1927, and is now pending in 
the Senate awaiting action by that body. [The latter convention 
was ratified by the President on May 26, 1937. 51 Stat. 233, 4 
Treaties, etc. (Trenwith, 1938) 4936.] 

The Assistant Secretary of State (White) to the Secretary of Commerce 
(Lamont), Dec. 21, 1931, MS. Department of State, file 579.6L2/76. 

. . . the convention referred to [the "Warsaw convention] does 
not grant any right to navigate aircraft and ... it in no way 
restricts the freedom of action of the contracting parties in the 
matter of preventing aircraft from flying over prohibited 
areas. . . . 

The right to navigate aircraft of one country in territory of 
another country is covered by international conventions within 
the domain of public international law, such as the International 
Convention for the Regulation of Aerial Navigation, signed at 
Paris on October 13, 1919, and the Convention on Commercial 
Aviation adopted at the Sixth International Conference of Ameri- 
can States at Habana, Cuba, on February 20, 1928. These are 
multilateral conventions. The right to navigate aircraft is also 
covered by numerous bilateral air navigation agreements which 
are also within the domain of public international law. It is the 
usual practice for the contracting parties to reserve in such 
agreements the right to prohibit air navigation over restricted 
areas already established or which may be established during the 
life of the particular ^reement. 

The International Convention for the Unification of Certain 
Rules Relating to Transportation by Air, signed at Warsaw on 
October 12, 1929, is within the domain of private international 
law. It lays down certain rules for the transportation of passen- 
gers and merchandise and relates to such matters as passenger 
tickets, baggage checks and aerial way bills and establishes the 
. rule of limitation of the liability of the aerial carrier for the 
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death or injury of passengers or the loss of baggage. The con- 
vention establishes rules that are to apply in cases where trans- 
portation by air has been authorized by the countries over which 
the lines operate. 

The Assistant Secretary of State (Moore) to the Secretary of the Navy 
(Swanson), Nov. 23, 1933, MS. Department of State, file o79.6L2/140. 

On March 23, 1934 the President transmitted the Warsaw conven- 
tion to the Senate, accompanied by a report to him from the Secretary 
of State. The report contained the following comments : 

It is provided in Article 1 of the Convention that the Con- 
vention shall apply to international transportation of persons, 
baggage or goods performed by aircraft for hire or to gratuitous 
transportation performed by an air transportation enterprise. 
It is provided further in the first paragraph of Article 2 that the 
Convention shall apply to transportation performed by the state 
or by legal entities constituted under public law provided the 
transportation falls within the conditions laid down in Article 1. 
However, it is provided in the additional protocol to the Conven- 
tion that the High Contracting Parties reserve to themselves 
the right to declare at the time of ratification or of adherence 
that the first paragraph of Article 2 of the Convention shall 
not apply to international transportation by air performed di- 
rectly by the State, its colonies, protectorates or mandated terri- 
tories or by any other territory imder its sovereignty, suzerainty 
or authority. It is recommended that the Senate be asked to give 
its advice and consent to adherence to the Convention on the part 
of the United States subject to a declaration to be made on 
behalf of the Government of the United States in its instrument 
of adherence that the first paragraph of Article 2 of the Con- 
vention shall not apply to international transportation that may 
be performed by the United States or any territory or possession 
under its jurisdiction. 

Through an inadvertence, the words “du transporteur” (from 
the carrier) were used in the first paragraph of Article 15 of the 
French text of the Convention, at the time of its adoption and 
signature, where the words “de I’expediteur” (from the con- 
signor) should have been employed. The Polish Government as 
the depositary of the signed Convention has taken steps to have 
the interested governments agree to the substitution of the words 
“de I’expediteur” for the words “du transporteur”. It is recom- 
mended, therefore, that should the Senate give its advice and 
consent to adherence to the Convention on the part of the United 
States it do so with the understanding that the French text of 
the first paragraph of Article 15 shall be paended by the sub- 
stitution therein of the words “de I’expediteur” for the words 
“du transporteur” in the fourth line of the paragraph, so that 
the word consignor can be substituted for the word carrier where 
it now appears in the English translation of the phrase “du 
transporteur”. 


Submission 
to Senate 
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It is believed that the principle of limitation of liabilitjr will 
not only be beneficial to passengers and shippers as affording a 
more definite basis of recovery and as tending to lessen litigation, 
but that it will prove to be an aid in the development of inter- 
national air transportation, as such limitation will afford the 
carrier a more definite and equitable basis on which to obtain 
insurance rates, with the probable result that there would eventu- 
ally be a reduction of operating expenses for the carrier and 
advantages to travelers and shippers in the way of reduced trans- 
portation charges. 

It is provided in Article 20 (Chapter III) of the Convention 
that in the transportation of goods and baggage the carrier shall 
not be liable if he proves that the damage was occasioned by an 
error in piloting, in tie handling of the aircraft or in navigation 
and that, in all other respects, he and his agents have taken aU 
necessary measures to avoid the damage. This provision is analo- 
gous to the rule of maritime law under which the owner of a 
vessel who exercises ’due diligence to make the vessel seaworthy 
and to have it properly manned, equipped and supplied is not 
liable for damage resulting from faults or errors in navigation 
or in the management of Qie vessel. In view of the difficulties 
of international air transportation which involves navigation 
under uncertain atmospheric conditions over land and sea it is 
believed to be reasonable to apply this principle of maritime law 
to the navigation of aircraft. 

Secretary Hull to President Roosevelt (undated), MS. Department of 
State, file 579.6L2/189. 

On June 15, 1934 the Senate gave its advice and consent to ad- 
herence with a reservation. The President declared the adherence 
of the United States on June 27, 1934, and, on July 31, 1934, the 
American Ambassador in Warsaw deposited the instrument of ad- 
herence with the Polish Minister for Foreign' Affairs, subject to the 
reservation “that the first paragraph of Article II of this Convention 
shall not apply to international transportation that may be performed 
by the United States of America or any territory or possession under 
its jurisdiction”. 

Ambassador Cudahy to Secretary Hull, no. 365, July 31, 1934, MS. De- 
partment of State, file 679.6L2/21T. Treaty Series 876 ; 49 Stat. 3000; 
4 Treaties, etc. (Trenwltb, 1938) 5250. 

The convention has been ratified by a number of states. It has also 
been adhered to by several others. Including the United States. There 
have been numerous adberences. In accordance with the provision of article 
40(2) that any high contracting party may adhere separately in the name 
of aU or any of Its colonies, protectorates, territories under mandate, or 
any other territory subject to its sovereignty or its authority. 


U.S. 

adherence 
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The translation of the word dol as used in article XXV caused difficulty. 

The British Delegate at the Conference in 1929 announced that the Englidi 
equivalent of the word dol would he "wilful misconduct”. This transla- 
tion was accepted by the Department of State. The Chairman of the 
American Delegation to the Third International Conference on Private 
Aerial Law reported that he and the Chairman of the British Delegation 
to that Conference had reached the conclusion that “wilful misconduct” 
is probably “the best English translation of a word which has a very 
technical meaning in French and other continental jurisprudence”. 

The Third Secretary of the Legation at Warsaw (Werlich) to the 
Secretary of State (Hull), enclosure in despatch 2711, Oct. 16, 1929, MS. 
Department of State, file 579.6L2/35; memorandum of the Chief of the 
Treaty Division of the Department of State, May 14, 1937, ibid. /346 ; the 
Chairman of the American Delegation to the Third International Confer- 
ence on Private Aerial Law (Cooper) to Mr. Hull, Aug. 19, 1933, ibid. 
579.6L3/85. 

In 1939 the British Embassy informed the Secretary of State that Interpre- 
the question of the interpretation of article 1(2) had arisen in Eng- ***lo*i 
lish courts and that a majority of the House of Lords had held that 
“the expression ‘High Contracting Party’ in the definition contained 
in Article 1(2) includes a Party which has signed the convention but 
has not ratified it”. Article 1(2) provides that ‘“international 
transportation’ shall mean any transportation in which, according to 
the contract made by the parties, the place of departure and the place 
of destination, whether or not there be a break in the transportation 
or a transshipment, are situated either within the territories of two 
High Contracting Parties, or within the territory of a single High 
Contracting Party, if there is an agreed stopping place within a 
territory subject to the soverwgnty, suzerainty, mandate or authority 
of another power, even though that power is not a party to this 
convention”. The Embassy stated that “His Majesty’s Government 
are of the opinion that the ordinary meaning of High Contracting 
Party in a convention is to designate a party who is bound by the 
provisions of a convention and therefore does not cover a signatory 
who does not ratify it”, and that they wished to be assured that the 
Government of the United States shared that view. The Depart- 
ment of State expressed its concurrence in this view. 

The British Ambassador (Lindsay) to the Secretary of State (Hull) 
no. 234, June 15, 1939, MS. Department of State, file 579.6L2/382; Treaty 
Series 876; 49 Stat. 3014; 4 Treaties, etc. (Trenwith, 1938) 6251; Mr. Hull 
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to the British Ambassador (the Marquess of Lothian), Oct. 6, 1939, MS, 
Department of State, file 579.6L2/3S8. 

The decision to which the British Embassy referred in its note was 
embodied in the ease of PMlippson, and others, Appellants v. Imperial 
Ainouys, Limited, Respondents. The meaning of “High Contracting 
Parties” as used in the Warsaw convention was discussed in the considera- 
tion of the questions whether the carriage on which the suit was based 
was “international carriage” and whether the suit was barred by the 
statute of limitations. If the carriage contracted for was “international 
carriage”, the applicable period of limitation was two years ; if the carriage 
was not international carriage within the meaning of the Warsaw conven- 
tion, the period of limitation was six months. Action was begun more 
than six months and less than two j'ears after the cause of action arose. 

Gold consigned for carriage by air from an airport in England to an 
airport in Belgium had been stolen from the custody of the Imperial Air- 
ways on the night of Mar. 5, 1935. At that time the Warsaw convention 
was in force in Great Britain by reason of ratification in 1933. Belgium, 
although she had signed the convention, had not yet ratified it. Among 
the special conditions of carriage referred to in the consignment note 
was the provision that international carriage should mean carriage in 
which “the place of departure and the place of destination, whether or 
not there be a break in the carriage or a transshipment, are situated either 
within the territories of two High Contracting Parties to the Convention 
of Warsaw for the unification of certain rules relating to International 
Air Transport of the 12th October 1920 upon which these conditions are 
based, or within the territory of a Single Contracting Party if there is an 
agreed stopping place within a territory subject to the sovereignty, 
suzerainty, mandate or authority of another Power, even though that 
Power is a non-contracting Power”. 

Lord Atkin concluded ; 

“I find it Impossible to make sense of these provisions, except by giving 
High Contracting Parties the meaning of signatories, extending it to non- 
signatories who take advantage of the provisions as to accession. It is all 
the signatories who have a right to a certified copy under art. 36, to be 
given notice of deposit of ratification and the date on which the Convention 
comes into force under art. 37, paras. 1 and 2. ‘As soon as this Con- 
vention shall have been ratified by five- of the High Contracting Parties’ 
cannot mean ‘ratified by five of tlie five who have ratified.’ All the signa- 
tories are entitled to notice of accession under art. 38, and any of them may 
denounce the Convention whether they have ratified or not and all of them 
are entitled to information of denunciation under art. 39. While art. 40 
makes that certain, which was plain enough before, for it provides for a 
declaration by ‘any High Contracting Party at the time of signature.’ 
This article also makes plain that a State which accedes is a High Con- 
tracting Party, for it expressly calls him so. 

^“If, therefore, there were any doubt as to the meaning of High Contracting 
Party in diplomatic usage, this Convention has provided its own dictionary. 
I, therefore, am driven to the conclusion that the words in art. 1 of the 
general conditions have the same meaning as they have in arts. 36, 37, 38, 
39 and 40 of the Convention and mean signatories. It is a perfectly correct 
use of the phrase ; the parties have concluded a Convention by their pleni- 
potentiaries, and though they are not to be bound by the Convention as a 



AVIATION 


375 


whole until they have ratified, yet before ratification they have the rights 
and duties givea to them by the articles above mentioned ; and as pointed 
out by Oppenheim, 5tii ed., vol. i., (v.), s. 510, the two stages of consent by 
signature and subsequent ratification are not to be confused; the consent 
is always by signature. I tliink, therefore, that international carriage in 
the Convention is intended to be defined as carriage to and from the ter- 
ritory of the signatories whether they do or do not eventually become 
bound to make the provisions of the Convention part of their domestic 
law.” 

Lord Wright reached the .same conclusion. 

The majority of the House of Lords held that the action was not barred 
imder the limitation of actions contained in the Warsaw convention. How- 
ever, the majority of the court did not agree that Belgium was a high con- 
tracting party. Lord Thankerton agreed in the decision that the case was 
not barred by the statute of limitations but expressly stated that he thought 
that the term high contracting party could be applied only “to those which 
have bound themselves by ratification”. He based bis decision in the case 
on the point that the contract of carriage was ambiguous and that the 
respondents who had prepared the contract must suffer the consequences 
of their failure to make the limitation dear. The two remaining judges, 
Lord Bussell of Killowcu and Lord MacMillan, reached the decision that 
Belgium was not a high contracting party and that the case should be dis- 
missed. [1939] A.O. 332, 160 L.T.E. 410, 55 T.L.B. 490 (1939) [reversing 
158 L.T.B. 470, 54 T,L.K. 523 (1938) ; and affirming 157 L.T.B. 112, 63 
T.L.B. 850 (1937) ]. For a further discussion of the case, see the chaptet 
on “Treaties”, §491 of this Digest. 

In the cose of Grein v. Imperial Airways, Limited, the court considered 
the meaning of the term “international carriage” as used in article 1(2), 
ante. The case arose out of a claim for damages for the death of a passen- 
ger caused by an accident occurring on the return trip of a journey from 
London to Antwerp. At the time of the flight Great Britain was a party 
to the Warsaw convention, but Belgium was not. The court held, with one 
dissent, that a carriage beginning at an airport within the territory of a 
contracting party, continuing to an agreed point in the territory of a non- 
contracting party, and returning to the place of original departure, con- 
stituted an international caiTiage within the meaning of the convention. 
Greene, L.J., said: 

“ . . . The rules are rules relating not to journeys, not to flights, not 
to parts of journeys, but to carriage performed under one (or in cases 
falling under para. 3 more than one) contract of carriage. The contract (or 
under para. 3 the series of contracts) is, so to speak, the unit to which 
attention Is to be paid in considering whether the carriage to be performed 
under it is international or not. 

“It is next to be observed that the fact that there Is a break in the car- 
riage is immaterial. In other words, once the contract is ascertained to 
be a contract for the class of carriage described, it matters not that the 
Journey Is broken." 

[1937] 1 K.B. 50, 77-78, 155 L.T.B. 380, 388, 52 T.L.B. 681, 689 (1036) 
[reversing 154 L.T.B. 31, 52 T.LK. 28 (1935) ]. 

See also: Sociitd anonyme de navigation aCrienne c. Palleroni et con- 
sorts, Cour de cassation, 1'* section. Mar. 31, 1938, Revue adronautique 
intemationale. Sept. 1938, 258, holding that under article 36 of Italian 
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Royal Decree 1733 (Identical with article 20 of the Warsaw convention) 
the “diligence” required of an air-carrier in order to avoid damage Is the 
“diligence of a good father” and that merely doing what the carrier would 
do habitually or simply taking measures to obtain a certificate of naviga- 
bility, is not sufficient; Aslan v. Imperial Airicays Limited, 149 L.T.R. 276, 
49 T.L.R. 415, 45 LI. L.Rep. 316 (K.B. Div., 1933) , holding that, in view of the 
provisions of the consignment note, the air-traffic company was not acting 
as a common carrier, that there was no warranty of fitness such as is 
Implied in the warranty of seaworthiness of a ship, and that there was 
no warranty to provide a bullion room aboard; and Westminster Bank 
Limited v. Imperial Airicays Limited, 155 L.T.R. 86, 52 T.L.R. 607, 56 
Ll.L.Rep. 242 (K.B. Div., 1936), holding that a statement in the con- 
signment note that the carriage is subject to certain general conditions 
based upon the Warsaw convention was not a statement that the carriage 
is subject to the rules relating to liability established by the convention, 
as required by article 5 of the Carriage by Air Act of July 12, 1932 (22 and 
23 Geo. V, c. 36). 

Two conventions, the convention for the unification of certain rules 
relating to the precautionary attachment of aircraft and the con- 
vention for the unification of certain rules relating to damages caused 
by aircraft to third parties on the surface, were concluded at the 
Tliird International Conference on Private Air Law, which met in 
Kome in 1933. 

In the report of the chairman of the American Delegation the fol- 
lowing general comment concerning the convention relating to pre- 
cautionary attachment was made : 

... Its primary purpose is, of course, to provide a uniform 
rule with reference to the conditions under which aircraft regis- 
tered in one country, may be attached for debt before judgment 
entered, while flying through the territories of another country. 
The seizure of an aircraft engaged in regular transportation of 
passengers and property, necessarily delays such transportation 
and may result in serious inconvenience and loss. This Conven- 
tion will prevent frivolous seizure of such aircraft. 

The Convention defines precautionary attachment in a very 
satisfactory manner. It further provides that the government 
aircraft, including such aircraft while in postal service (but not 
such aircraft if used for commercial purposes) shall be exempt 
from precautionary attachment; that all aircraft put into serv- 
ice on regular public transportation lines and indispensable re- 
serve aircraft and any other aircraft assigned to transportation 
of persons or property for hire, where ready to depart, shall be 
exempt from precautionary attachment. This will prevent hold- 
ers of claims against regular transport lines upsetting the traflic 
on such lines by seizing the aircraft of such lines before the va- 
lidity of the daim has been submitted to a competent court. 
Certain exceptions are provided, as for example, that the ex- 
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emption does not apply to debts contracted for the voyage or 
during the voyage by aircraft other than those put in service 
on regular line of public transport. A further exception is pro- 
vided, that the exemption cannot be used against the owner of 
the aircraft who has been deprived of the possession of his air- 
craft by an illegal act and who attaches same. 

The Convention also provides for giving of bond in cases of 
aircraft not exempt from precautionary attachment and provides 
that in all cases a decision must be reached by summary and 
rapid procedure on demand for release from the attachment. 

It was felt by the American delegation at the Rome Conference, 
that the text of the Convention as finally adopted would be a 
very real advantage to owners and operators of American air- 
craft flying abroad, both those operatmg regular transport lines 
as well as other owners and operators. Accordingly the American 
delegation signed the final text of the Convention with a reserva- 
tion, however, that the same should be applicable solely to the 
continental limits of the United States excluding Alaska. 

The Chairman of the American Beiegation to the Third International 
Conference on Private Aerial Law (Cooper) to the Secretary of State 
(Huil) , Aug. 19, 1933, MS. Department of State, file 579.6L3/85. Department 
of State, Treaty Information Bulietin, no. 47 (Atig. 1933), p. 22; 192 League 
of Nations Treaty Series (1938) 289; VI Hudson, International LegiaUttion 
(1937) 328. 

The convention for the unification of certain rules relating to 
damages caused by aircraft to third parties on the surface, referred 
to <m^e, provides for the liability of the aircraft-owner and -operator 
for damage caused by the aircraft to persons or property on the 
surface. It has the dual purpose of limiting the extent of the lia- 
bility of the owner or operator of the aircraft and of guaranteeing 
reasonable compensation to the injured person or the owner of the 
property which has been damaged. It imposes absolute liability on 
the owner or operator of the aircraft save in the case of contributory 
negligence of the injured party. However, it limits this liability in 
amount except where it is proved that the damage is caused by the 
gross negligence or wilful misconduct of the operator of his agents 
(unless the operator proves that the damage was caused by an error 
in piloting, operation, or navigation, or, in a matter affecting his 
agents, that he has taken all the proper measures to prevent the 
damage) . If the operator has not furnished the sureties prescribed 
by the convention he may not claim the limitation of liability under 
the convention. 

Department of State, Treaty Information Bulletin, no. 47 (Aug. 1933), p, 
27 ; VI Hudson, International Legislation (1937) 334. 
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Concerning the liability to third persons on the ground for injury 
to their jiersons or property and insurance covering such liability, 
the Department of State instructed the delegates to the 1933 
conference : 


. . . The status of such liability has never been clearly deter- 
mined in the United States. It has been contended that under 
the common law and without statute the rule in the United 
States is and should be that the owner or operator of aircraft is 
responsible for damages caused to third persons on the grpund 
by the falling of an aircraft only when it is proven by the in- 
jured person that the injury was caused through the negligence 
of such owner or operator of such aircraft. On the other hand, 
in approximately twenty States of the United States, the rule 
has been changed by statute and the liability of the owner of the 
aircraft has been held to exist from the mere fact that the injui’y 
was caused to third persons on the ground through the flight 
of such aircraft or because of some object being thrown from 
or falling from such aircraft. . . . the rule of absolute liability 
for damages to third parties on the ground has never been 
finally and definitely accepted in the United States as the proper 
, rule of damages. 

. . . Compulsory insurance is almost unknown in the United 
States. It exists in one or two states in connection with the issu- 
ance of automobile licenses. In those states there is no uniform- 
ity of opinion as to whether it has worked well. The applica- 
tion of compulsory insurance to aircraft is a far-reaching experi- 
ment. Its cost may seriously deter private operation of air- 
craft except for the wealthy. On the other hand, it is realized 
that proper protection should be given innocent third persons 
on the ground who, for instance, may be injured by falling air- 
craft and whose property may be seriously damaged thereby. 

The Assistant Secretary of State (Carr) to John C. Cooper, Jr., May 1, 
1933, MS. Department of State, file 579.'6L3/46. 

Delay arose in the general ratification of the Rome convention last 
discussed because of difficulties having to do with the defenses, if any, 
that .should be allowed insurers against the payment of insurance 
claims. A protocol relating to insurance was drawn up at the Fourth 
International Conference on Private Air Law, held in Brussels in 
1938. The Secretary of State, in his instruction to the Delegates of 
the United States, expressed himself as opposed to suggested provi- 
sions of the protocol giving the insurer defenses for acts over which 
the injured third party could have no control. He also instructed the 
Delegates to “advocate the right of option in the matter of insurance 
under the Rome Convention”, i.e., “the Delegation should take the 
position that Article 12 of the Rome Convention considered in con- 
nection with paragraph (b) of Article 14 means that each country a 
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party to the Convention may determine whether the aircraft of other 
Contracting Parties entering its territory must be insured within 
the limits and under the conditions enumerated in the Rome Con- 
vention and thus be entitled to a limitation of liability as provided for 
in the Convention, or whether it will allow such foreign aircraft to 
enter its territory without such insurance and thus be subject to 
unlimited liability”. 

The Secretary of State (Hull) to the Chairman of the Delegation of 
the United States of America to the Fourth International Conference on 
Private Air Law (Mason), Sept. 2, 1938, MS. Department of State, file 
579.6L4/194%. 

The Brussels protocol, which is to “form an integral part of the 
convention . . . concluded at Rome on May 29, 1933”, provides 
that the insurer may interpose the following defenses: (a) The dam- 
age occurred after the insurance ceased to have effect; (6) the dam- 
age occurred outside of the territorial limits provided for by the 
insurance contract, unless such flight was caused by force majeure, 
by the fact of assistance to those in peril, justified by circumstances, 
or by an error in piloting, in the handling of the aircraft, or in 
navigation; and (o) the damage is the direct consequence of inter- 
national armed conflict or of civil disturbances. It is further pro- 
vided that “From the point of view of the application of clauses (a) 
and (6), third parties may, where there is a discrepancy between the 
statements in the certificate of insurance or in the aircraft papers, 
and the stipulations of the insurance contract, avail themselves of 
the statements in the certificate or in the said papers as to the dura- 
tion of the insurance contract and as to its territorial extent.” In its 
report to the Secretary of State, the American Delegation pointed 
out with reference to the latter provision that “should the United 
States ever ratify the Rome Convention and protocol thereto, serious 
difficulties of an administrative nature would be involved in any 
undertaking by the authorities of the Government of the United 
States to issue certificates of insurance or to have notations made on 
the aircraft papers with respect to aircraft departing for territory 
of any of the countries which may be parties to the Rome conven- 
tion”. The delegation also pointed out that while it endeavored to 
have the Conference embody in the protocol an interpretation of 
articles 12 and 14 of the Rome convention along the lines suggested 
in its instructions, the Conference was unwilling to consider the 
proposed interpretation, apparently on the ground that it raised a 
fundamental question affecting the substance of the Rome convention 
not contemplated in the agenda. 

9;!7407 () — .Tl- 
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Balyage 
at sea 


Fourth International Conference on Private Air Law, Brussels, Bept. 
19S8: Report of the American Delegation to the Secretary of State 
(Dfipartment of State CoTifereoce SeT. 42, 1939) 22-24, 83. . 

The Fourth International Conference on Private Air Law, held in 
Brussels in September 1938, adopted a convention for the unification 
of certain rules relating to assistance and salvage of aircraft or by 
aircraft at sea. Article 2 provides: 

(1) Any person exercising the functions of commanding offi- 
cer aboard an aircraft sliall be bound to render assistance to any 
person who is at sea in danger of being lost, so far as such 
person may do so without serious danger to the aircraft, her 
crew, her passengers, or otlier persons. 

(2) Every captain of a vessel shall be bound, under the cir- 
cumstances contemplated in paragraph (1), and without preju- 
dice to more extended obligations imposed upon him by the 
laws and conventions in force, to render assistance to any person 
who is at sea in danger of being lost on an aircraft or as the 
consequence of damage to an aircraft. 

(3) For the purposes of this convention, assistance shall mean 
any nelp which may be given to a person who is at sea in danger 
of being lost, even by merely giving information, consideration 
being given to the different conditions under which maritime 
navigation and air navigation operate. 

(4) The obligation of assistance shall not exist unless the air- 
craft or the vessel is in the course of a trip or ready to depart, 
and unless it is reasonably possible for it to render useful aid. 

(5) The obligation of assistance shall cease when the person 
who is under such obligation becomes aware that assistance is 
being rendered by others under similar or better conditions than 
it could be by himself. 

(6) The national legislations shall determine the penalties de- 
signed to insure the execution of this obligation, and the high 
contracting parties shall communicate to each other, through dip- 
lomatic channels, the texts of such laws. 

(7) No liability can rest with the owner or the armateur of the 
vessel or with the owner or operator of the aircraft, as such, by 
reason of failure to discharge this obligation, except in the case 
where he shall have ordered the person bound to render assistance 
not to render it. 

Article 3 provides for indemnity, based on expenses justified by the 
circumstances and on the damage suffered in the course of the opera- 
tions, and limits the amount thereof to 50,000 francs for each person 
saved and to a total of 500,000 francs in all, or, if no person has been 
saved, to 50,000 francs. Eemuneration not to exceed the value of the 
property salved at the conclusion of the salvage, provided for in arti- 
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cle 4, is determined on the basis of the measure of success, the efforts 
and deserts of those who have rendered assistance, the danger run by 
the aircraft assisted, by her passengers, her crew, and her cargo, by 
the salvors and by the salving aircraft or vessel, the time consumed, 
the expenses incurred, the losses suffered, and the risks of liability and 
other risks run by the salvors, the value of the property risked by them, 
consideration being given to the special adaptation, if any, of the 
assister, and the value of the things salved, provided the services 
rendered have a useful result. Subsequent articles provide for the 
payment and distribution of indemnity and remuneration and the 
bringing of actions therefor. 

Fourth International Conference on Private Air Imxo, Brussels, Sept. 
1938; Report of the American Delegation to the Secretary of State (Depart- 
ment of State Conference Ser. 42, 1939), annex J, pp. 75, 76. 

“The [American] Delegation urged . . . that existing maritime prin- 
ciples should be applicable, so far as concerned the obligation placed upon 
sea-going vessels to render assistance under the proposed convention. While 
the convention as finally adopted by the Conference does not contain the 
specific provisions on this point proposed by the American Delegation, it la 
nevertheless believed that the obligation placed upon the masters of vessels 
under article 2 of the convention as adopted at Brussels will not In practice 
result in undue hardships, particularly in view of the retention in article 2 
of the provision of article 2 of the CITE J A draft, which in effect gives to the 
masters of vessels the right to limit assistance to cases where there is the 
possibility of rendering useful aid. 

“The Delegation made a determined effort to have the obligation on com- 
manders of aircraft to render assistance removed, but while its proposals 
on the subject were given sympathetic consideration, it was met with the 
argument that to remove entirely the obligation on commanders of aircraft 
to assist vessels and aircraft, while at the same time imposing an obligation 
on vessels to assist aircraft, would in all probability be considered by ship- 
ping interests to be a discrimination against them. However, it was made 
clear from the discussions in the special drafting committee on salvage that 
there was no intention to impose upon an aircraft any obligation to assist 
that would be unreasonable, taking into consideration the limited nature of 
assistance that an aircraft might feasibly be able to render. For instance, it 
might be found that if an aircraft did nothing more than to signal the posi- 
tion of an aircraft or vessel in distress, this might under the circumstances 
of the case satisfy the requirements of the salvage convention. This view 
of the matter is borne out by the . . . provision inserted as paragraph 
(3) of article 2 of the convention. 

“. . . It was stated ... in the instructions to the Delegation that it 
was the view of the Government of the United States that article 13 of 
the GITEJA draft should be redrafted to read as follows: ‘This conven- 
tion does not apply to government aircraft or ships appropriated exclu- 
sively to a public service.’ 
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“The Delegation submitted a proposal in accordance with its instruc- 
tions, and stated in this connection that no reason was seen for departing 
from the principle embodied In article 14 of the maritime salvage con- 
vention of 1910, to the effect that the convention would not apply to gov- 
ernment sliips appropriated exclusively to a government service. It was 
stated further that no reason was seen why this rule should not be ex- 
tended to apply to aircraft appropriated exclusively to a public service, 
and that, notwithstanding the reservations in article 13 of the CITEJA 
draft, it was believed that in the proposed convention which contained 
new and novel provi.sions with respect to assistance and salvage, a safer 
plan would be to exclude from the application of the proposed convention 
all aircraft and ships appropriated exclusively to a public service. 

“The provisions relating to the application of the convention to gov- 
ernment ships and aircraft as finally adopted by the conference are sub- 
stantially In accord with the American proposal. These provisions appear 
In article 16 of the convention as approved by the Conference. Article 10 
reads : 

“ ‘This convention shall, with the reservation of the provisions of article 
13 relative to Jurisdiction, apply to government vessels and aircraft, with 
the exception of military, customs, and police vessels or aircraft, to which 
the rights and obligations flowing from the foregoing provisions shall not 
apply.’ 

“It is believed that the practical effect of article 16 is that the con- 
vention as adopted would not apply to aircraft or ships ‘appropriated 
exclusively to a government service’, except perhaps to the extent that 
there may be classifications of government ships and aircraft employed 
exclusively in the government service other than military, customs, and 
police aircraft and ships. It appears, however, that article 16 as adopted 
by the Conference would apply to aircraft or vessels operated commer- 
cially by a government.” 

Fourth International Conference on Private Air Law, Brussels, Sept. 
19S8: Report of the American Delegation to the Secretary of State (De- 
partment of State Conference Ser. 42, 1939) 8, 9, 10, 15. 

In. September 1932 a seaplane, which had been compelled by stress 
of weather to descend on the sea near Greenland and which had 
sent out an SOS message, succeeded in reaching a rocky island on 
which its passengers landed. The island was devoid of any life, 
shelter, or vegetation. A British fishing-vessel answered the SOS and 
picked up the passengers. An action was brought by the master of 
the vessel against the owners of the American seaplane for salvage. 
The Aberdeen Sheriff Court held that — 

my conclusions relative to the legal aspects . . . may thus be 
summed up; (1) At common law a British ship rescuing from 
■tlm TOnIs of the sea an aircraft or its passengers, crew or cargo 
whether British or foreign whether within or without his Maj- 
esty s Jurisdiction is not entitled to salvage for services ren- 
dered, as such aircraft is not within the category of ships, vessels 
or boats j (2) a British ship rescuing an aircraft or its passen- 
^rs, crew^ or cargo wrecked at sea or on shore is, in virtue of 
the provisions of Sect. 11 of the Air Navigation Act, 1920, entitled 
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to the benefit of “the law relating to wreck and to salvage of 
life or property” provided that the aircraft whether British or 
foreim has been wrecked within the limits of his Majesty’s 
jurisdiction; (3) a British ship rescuing a foreign aircraft, its 
passengers, crew or cargo wrecked at sea or on shore outwith the 
jurisdiction of his Majesty is not entitled to the benefit of “the 
law relating to wreck and to salvage of life or property,” as 
the Air Navigation Act does not apply to aircraft operating 
outwith his Majesty’s jurisdiction. 

Watson V. BC.A. Victor Company, Inc., 50 LI. L. Rep. 77, SO (1934). 
But see sec. 11, Filth Schedule, British Air Navigation Act of 1936, placing 
aircraft on a footing with vessels for purposes of salvage. 26 Geo. Y & 
1 Edw. VIII. 


BILATERAL AGREEMENTS 

§368 

The United States has entered into a number of bilateral arrange- 
ments with other countries for the facilitation of air navigation. 
There are generally speaking three types of such agreements, namely : 
(1) air-navigation agreements governing flight between the two coun- 
tries, (2) pilots’ licensing agreements governing the issuance of pilot 
licenses to operate civil aircraft, and (3) agreements for the reciprocal 
recognition of airworthiness certificates for imported aircraft. 

The first arrangement entered into by the United States ivas that 
with Canada in 1929. It contained provisions covering each of the 
three subjects. Ex. Agree. Ser. 2. In subsequent negotiations with 
other countries it was found desirable to negotiate separate arrange- 
pients for each of the subjects. On July 28, 1938 notes were ex- 
changed between the United States and Canada, effective on August 
1 of that year, by which three new arrangements, relating respectively 
to the three subjects enumerated above, to supersede the arrangement 
of 1929, were agreed upon. Ex. Agree. Ser. 129, 130, and 131. 

Beginning in 1920 and prior to 1929, air navigation between the United 
States and Canada was governed by informal arrangement, usually renewed 
every six months and made reciprocal in 1927. The Assistant Secretary 
of State (Moore) to J. Gordon Nelles, July IS, 1935, MS Department of 
State, file 711.4227/88. 

Ill an extra to the Canada Gazette of May 13, 1940 there were published 
“The Defence Air Regulations, 1940” (P.C. 1890) to control the flying of civil 
aircraft in Canada during war. The regulations provide that no foreign 
civil aircraft shall be flown over Canada or Canadian waters unless (1) it 
is operated on an international scheduled air-transport service licensed by 
the Minister of Transport, (2) it alights and reports to customs and Immi- 
gration inspectors at specified customs airjiorts or at other designated points 
to which advance notice has been given, or (3) it alights and reports at other 
ports of entry or other points in Canada for which permission has been 
obtained in advance to enter and clear through customs and immigration. 
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Prior to “The Defence Air Regulations, 1940” the regulations governing the 
flying of civil aircraft in Canada during war were contained in an Order 
in Council (P.C. 24831 of Sept. 3, 1939 and in “llic Defi'nee Air Regulations, 
1939”. These regulations proliibited flight of foreign civil aircraft other 
than those flying in international scheduled transport services unless permis- 
sion for entry into Canada had been given by the District Inspector of Civil 
Aviation of the Department of Transport into whose district it was proposed 
to fly such aircraft. Although the Department of External Affairs of Canada 
did not believe that the war regulations restricted the operation of the air- 
navigation agreement between the United States and Canada, the Depart- 
ment of State and the Civil Aeronautics Autliorily of the United States con- 
cluded that the effect of the regulations was to suspend oijeration of the 
agreement ; therefore during the existence of the 1939 regulations Canadian 
civil aircraft were required to obtain advance permission for flight over 
the United States. Concluding that the 1940 regulations restored the privi- 
leges enjoyed by United States aircraft under the air-navigation agreement 
between the United States and Canada, the Civil Aeronautics Authority 
ceased to impose such restrictions on Canadian civil aircraft. 

The Minister to Canada (Cromwell) to the Secretary of State (Hull), 
no. 380, May 13, 1940 (enclosure), MS. Department of State, file 711.4227/234; 
the Charge d’ Affaires ad interim at Ottawa (Simmons) to Mr. Hull, no. 440, 
Oct. 2, 1039 (enclo.sure), i&id. /215; Mr. Simmons to Mr. Hull, no. 658, Dec. 
12, 1939 (enclosure), ffttd. 842.7901/72; Canada Oasette, Dec. 9, 1939 (P.C. 
3987) ; the Third Secretary of Legation (English) to Mr. Hull, no. 700, Dec. 
29, 1939, and the Counselor of the Department of State (Moore) to Mr. 
Cromwell, no. 41, Mar. 5, 1940, MS. Department of State, 711.4227/223; the 
Chairman of the Civil Aeronautics Authority (Hinckley) to Mr. Hull, June 
20, 1940, ibid. /236. 

For the facilitation of civil aeronautics and civil air navigation between 
the United States and Canada there was concluded by an exchange of notes 
on Feb. 20, 1939 a United Stales -Canadian regional agreement governing 
the use of radio for civil aeronautical sorvice.s. This arrangement provides 
for the standardization and use of aeronautical radio facilities and for 
the regulation of radio facilities used in the furtherance of aviation. Ex. 
Agree. Ser. 143. 

An arrangement similar to the 1929 arrangement with Canada was 
entered into by the United States and It.nly by notes exchanged between 
the two Governments on Oct. 13 and 14, 1931. Ex. Agree. Ser. 24. 

Air-navigation arrangements have also been concluded by exchange of 
notes between the United States and Germany (June 1, 1932), Sweden 
(Oct. 9, 1933), Norway (Nov. 15, 1933), South Africa (Sept. 20, 1933), 
Denmark (Apr. 16, 1934), Great Britain (May 6, 193.5), Irish Free State 
(Dec. 4, 1937), Liberia (June ID, 1939), and France (Aug. 15, 1939). Ex. 
Agree. Ser. 38, 47, 50, 54, 58, 70, 110, 166, and 152. 

An agreement relating to commercial aviation in Colombia, the United 
States, and the Canal Zone was concluded by an exchange of notes on 
Feb. 23, 1929. Department of State, Mimeographed Press Release, Feb. 23, 
1929 ; Colombia, Infonne del Ministro de Relaciones Exteriores al Conareso 
de 1929, p. 50. 

Arrangements for the issuance of pilot licenses to operate civil aircraft 
have also been effected between the United States and Sweden (Oct. 9, 
1933), Norway (Nov. 15, 1933), South Africa (Sept. 20, 1933), Denmark 
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(Apr. 16, 1934), and Great Britain (May 5, 1935). Bx. Agree. Ser. 48, 61, 
56, 59, and 77. 

Arrangements for the reciprocai recognition of certificates of airworthi- 
ness for imported aircraft have been concluded between the United States 
and Germany (June 1, 1932), Belgium (Nov. 21, 1932), Sweden (Oct 9, 
1933), Norway (Nov. 15, 1933), Denmark (Apr. 16, 1934), and Great 
Britain (Oct. 17, 1934). Ex. Agree. Ser. 39, 43, 49, 52, 60, and 69. 

The United States has also entered into an arrangement with New Zea- 
land relating to the importation into New Zealand of aircraft and air- 
craft components manufactured in the United States. It provides, in 
general, that the authorities of New Zealand will confer the same validity 
upon certificates of airworthiness of aircraft for export issued by the 
authorities of the United States as if such certificates had been Issued 
pursuant to the regulations of New Zealand. Ex. Agree. Ser. 167. 

The State Department holds that none of the aviation execu- 
tive agreements between Great Britain or Canada and the United 
States, relating to the operation of civil aircraft, is applicable to 
the Philippine Islands and that therefore an English or Canadian 
national is not entitled to a license for the piloting of civil air- 
craft in the Philippines under the provisions of those agree- 
ments. 

The Secretary of State (Hull) to the Secretary of War (Woodring), 
Nov. 12, 1938, MS. Department of State, file 711.4127/196. 

In 1933 the Department of State informed the German Ambas- 
sador that ship-to-shore airplane service from German steamships 
to New York constituted a regular air route within the meaning of 
paragraph 2 of article 4 of the air navigation agreement between 
the United States and Germany and that therefore the carrying on 
of such service was subject to the prior consent of the United States 
on the basis of reciprocity. 

The Assistant Secretary of State (White) to the German Ambassador 
(Luther), May 13, 1933, MS. Department of State, file 800.8810 North 
German Lloyd/40. 

Arrangements between the United States and Canada and the 
United States and France for the facilitation of air-transport services 
were entered into in 1039. The arrangement with Canada applies to 
Canada and continental United States, including Alaska. The 
arrangement with France provides that aircraft of French or Ameri- 
can registration belonging to French or American air-carrier enter- 
pises ^aU be permitted to operate in the territory of the other 
party in the conduct of trans-Atlantic air-transport service carrying 
passengers, goods, and mail. Both agreements provide that neither 
party shall impose restrictions or limitations as to airports, routes, 
connections, and general facilities which might be competitively or 
otherwise disadvantageous to the air-carrier enterprises of the other 
party, and that aircraft shall comply with the airworthiness require- 
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ments of the country to which they belong. The transportation of 
mail is subject to a separate agreement. 

Ex. Agree. Ser. 1S3 and 159. 

By an exchange of notes dated Nov. 29, 1940 and Dec. 2, 1940 the Govern- 
ments of the United States and Canada entered into an agreement giving 
effect to the provisions of the air-transport arrangement, by which it was 
provided that until Dec. 31, 1942 existing services in operation between 
the two countries should be confirmed, new services in general should be 
subject to disposition at the sole discretion of the appropriate agency of 
the Government before which applications were pending, and each Govern- 
ment should take steps to permit operation of air services in accordance 
with the routes and nationalities of carriers specified in the agreement. 
The Canadian Government was to cooperate in, permit, or undertake the 
estahllshment, on hehaif of an American air-carrier, of necessary aids to air 
navigation along the coast of British Columbia. The Secretary of State 
(Hull) to the Chargd d’Affaires ad interim of Canada (Mahoney), Nov. 29, 
1940, MS. Department of State, file 711.4227/239a ; Mr. Mahoney to Mr. 
Hull, no. 379, Dec. 2, 1940, ibid. /240 ; Ex. Agree. Ser. 186. 

Air-transport service between the United States and Great Britain was 
Inaugurated pursuant to basic understandings readied in diiiloinatic discus- 
sions in 1935 and subsequently, and permits were issued by the Government 
of the United States to “Imperial Airways Limited, or a company in which 
Imperial Airways Limited holds a controlling interest” and by the Air Min- 
istry of Great Britain, the Governor of Bermuda, the Minister of Transport 
of Canada, and the Minister of Industry and Commerce of the Irish Free 
State to the Pan American Airways. MS. Department of State, file 
811.79640A20, /414, /373, /387, /374, /429. Operation under the permits 
began in 1939. 

During the establishment of airlines in the South American countries 
the Government of the United States followed the policy of allowing the 
companies wishing to establish such lines to negotiate their own contracts 
with tlie countries in which they desired to fly, but the Government ren- 
dered diplomatic aid in facilitating negotiations. See MS. Department of 
State, file 810.79611 Pan American Airways. 

Conventions and agreements relating to air navigation have generally 
dealt with civil aircraft only. Military aircraft are ordinarily required 
to have special permission for flight over foreign territory and are subject 
to strict regulations. Between 1922 and 1932 under general authorization 
from the Canadian Government military aircraft of the United States made 
flights across the peninsula of Ontario without obtaining special permis- 
_ Sion for each flight. During the same period Canadian aircraft, chiefly 
in connection with Canadian air-mall service, flew across the State of 
Maine under general authorization. Under another bianket authorization, 
American military aircraft flew over Canadian territory between Mount 
Clemens, Michigan, and Cleveland, Ohio, or Buffalo, New York ; and Cana- 
dian military aircraft flew across the United States between Quebec and 
New Brunswick. The Assistant Secretary of State (Moore) to .1. Gordon 
Nelles, July 18, 1935, MS. Department of State, flle 711.4227/88. 

On Apr. 25, 1941 ratifications were exchanged between the Governments 
of the United States and Mexico, bringing into effect an agreement between 
the two countries for the reciprocal transit of military aircraft through 
the territories and territorial waters of the countries. The agreement pro 
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vides for free transit of military airplanes and seaplanes without restric- 
tion as to type, number, frequency of flights, personnel, or material carried 
over routes determined by the Government over whose territory the air- 
craft are flown. The agreement provides that it shall be effective only 
for the duration “of the present state of possible threat of armed aggression 
against either of them [United States and Mexico] and, if so required, 
in the opinion of both Governments, by the needs of their mutual defense”. 
Notification by either Government of the disappearance of the stipulated 
conditions is sufiOicient to terminate the concessions and obligations con- 
tained In the agreement. Treaty Series 971. 

The procedure for obtaining permission for the flight of military planes 
over the territory of a foreign country is Illustrated by the arrangements 
made with foreign governments for a flight around the world by United 
States Army airplanes in 1923 and 1924. See 1924 For. Rel., vol. I, pp. 
227-246. Similar arrangements were made for the delivery to the United 
States of a zeppelin built in Germany by the German Government for the 
Government of the United States. 1924 For. Rel., voL II, pp. 179-183. 


LAWS AND REGULATIONS OF THE UNITED STATES 

§369 

Air navigation in the United States is regulated by the Air Com- 
merce Act of 1926 as amended by the Civil Aeronautics Act of 1938. 

Much of the 1926 act was repealed by the Civil Aeronautics Act. 

Among the parts remaining are provisions of subdivisions (b) and (d) 
of section 6, by which it is provided that foreign aircraft not a part 
of the armed forces of a foreign nation may be navigated in the 
United States only if so authorized by the Civil Aeronautics Author- 
ity (now by the Administrator of Civil Aeronautics as to isolated 
flights and by the Civil Aeronautics Board as to regular, scheduled 
service, under Keorganization Plan No. IV, sec. 7 {&), effective June 
30, 1940, 5 F.K. 2421, 2422). Such aircraft may be authorized to 
navigate in the United States if the foreign nation grants similar 
privileges in respect of aircraft of the United States and airmen 
serving in connection therewith. However, no foreign aircraft is 
permitted to engage in other than foreign commerce. 

44 Stat. 568, 572 ; 52 Stat. 973, 1028 ; 54 Stat. 1234 ; 49 U.S.C. §176. 

The Civil Aeronautics Act of 1938, section 1(21) (c), defines “for- 
eign air transportation” as commerce between — 

a place in the United States and any place outside thereof, 
whether such. commerce moves wholly by aircraft or partly by 
aircraft and partly by other forms of transportation. 

52 Stat. 973, 979; 49 U.S.C.’ §4i)l(21) (c). 

Provisions relating to the transportation of airmail are contained AirmaU 
in section 405 of the Civil Aeronautics Act of 1938 (52 Stat. 994; 
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49 U.S.C. §485). In subsection (d) the Postmaster General is au- 
thorized to make such rules and regulations as may be necessary for 
the safe and expeditious carriage of mail by aircraft. 

Section 7, subdivision (a), of the Air Commerce Act of 1926 pro- 
vides that the navigation and shipping laws of the United States 
shall not be construed to apply to seaplanes or other aircraft or to 
the navigation of vessels in relation to seaplanes or other aircraft. 
By subdivision (b) of that section the Secretary of the Treasury is 
authorized to designate places in the United States as ports of entry, 
to detail to such ports of entry customs officers and employees, and 
Ports of to provide for the application to civil air navigation of the laws and 
entry regulations relating to the administration of the customs and public- 

health laws to such extent and upon such conditions as he may deem 
necessary. Subdivision (e) provides that the Secretary of Commerce 
may apply to civil aircraft the laws and regulations relating to the 
entry and clearance of vessels to such an extent and upon such con- 
ditions as he may deem necessary. Subdivision (d) authorizes the 
Secretary of Labor to designate any of the ports of entry for civil air- 
craft as ports of entry for aliens arriving by aircraft, to detail to 
such ports officers and employees of the immigration service, and to 
provide for the application to civil air navigation of the laws and 
regulations relating to the administration of the immigration laws 
to such an extent and upon such conditions as he deems necessary. 

44 Stat. 572 ; 49 V. S. C. §17T. 

Reorganization Plan No. V, effective June 14, 1940, transferred the 
Immigration and Naturalization Service from the Department of Labor 
to the Department of Justice and provided that all functions and powers 
of the Secretary of Labor relating to the administration of the Immigra- 
^ tlon and Naturalization Service should be transferred to the Attorney 

General. 54 Stat. 1238 ; 5 P.R. 2223. 

Note the following cases: Vnlied States v. Batre, 69 F. (2d) 673 (C.C.A. 
9th, 1934), holding that the lien imposed under section 11 of the Air Com- 
merce Act of 1926 for violation of the regulations of the Secretary of the 
Treasury designating ports of entry on the international border was para- 
mount to a contractual lien held by the mortgagee of an airplane, landing 
In a field in Arizona which was not a port of entry, the mortgage contract 
having been entered into subsequent to the passage of the act ; United States 
V. One Pitcairn Biplane, 11 F. Supp. 24 (W.D.N.Y., 1935), holding that where 
an airplane crossed the international boundary between the Western Dis- 
trict of New York and Canada, in smuggling liquor from Canada to Ohio, 
but did not land in New York, the District Court of the United States for the 
Western District of New York had Jurisdiction to order forfeiture of the 
plane, subsequently seized at Niagara Falls, New York, in an action brought 
under 19 U.S.C. §§ 482 and 483 ; United States v. One Fairchild Seaplane et al. 
{Northwest Air Service, Inc., Intervener) , 0 F. Supp. 679 (W.D. Washington, 
N.D., 1934), and United States v. Northwest Air Service, Inc., 80 F. (2d) 804 
(C.C.A. 9th, 1935), holding, on appeal, that a penalty lien in favor of the 
United States Imposed under the Air Commerce Act of 1926 and the Tariff 
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Act of 1930 for failure to give advance notice of arrival, etc., was superior to 
a lien for repairs, made while the craft was subsequently stored in a hangar 
on dry land, which was held not to constitute a maritime lien as claimed ; 
United States v. Hunter, 80 F. (2d) 968 (C.C.A. 5th, 1936), holding, where a 
monoplane arrived In the United States, In Apr. 1933, from the British West 
Indies, and it was subsequently alleged that the craft was liable for for- 
feiture under sections 459 and 460 of the Tariff Act of 1930, that the craft 
was not forfeitable because the -sections related to “vessels and vehicles” 
arriving from “contiguous countries”, and that regulations adopted, under 
section 7 (6) of the Air Commerce Act of 1926, by the Secretary of the Treas- 
ury, pui-porting to extend the penal provisions of the customs laws with 
reference to foreign contiguous territory to aircraft from any foreign coun- 
try, were unwarranted; John F. Pentz v. The King, [1931] Ex. C.R. 172 
(Dominion of Canada, Exchequer Court of Canada, 1931), 1936 U.S. Av. R. 
294, holding that, where an American citizen flying over Ontario an airplane 
registered in the United States made a forced landing, repaired the trouble, 
and tlien proceeded to the nearest town to report to the customs oflicer, he 
had done everything in his power to comijly with Canadian law, and that a 
deposit made in order to procure the release of the plane, which had been 
seized by the Canadian Customs authorities for the reason that the plane 
had not landed at an airport and bad not immediately reported to the cus- 
toms, should be refunded. 

Executive Orders 5211 of Oct. 19, 1929, 5281 of Feb. 17, 1930, 7138 of Aug. 
12, 1935, 7985 of Oct. 8, 1938, 8378 of Mar. 18, 1940, 8597 of Nov. 18, 1940, 
8680-8684 of Feb. 14, 1941, 8718 of Mar. 22, 1041, 8729 of Apr. 2, 1941, and 
8749 of May 2, 1941, specify the air-space reservations in the United States 
over which civil aircraft may not be navigated. 14 C.F.R. 60, App. A; 
3 F.R. 2435 ; 5 F.R. 1114, 4059 ; 6 F.R. 1014-1016, 1621-1622 ; 6 F.R. 1791- 
1792; and 6 F.R. 2252-2253. 

By Executive Order 8251 of September 12, 1939, regulating the 
entrance of foreign and domestic aircraft into the Canal Zone and 
navigation therein, the Canal Zone is set aside as a military ^ir-space 
reservation in which it is unlawful to navigate any foreign or domestic 
aircraft otherwise than in conformity with the order. 

4 F.R. 3899; and see Ex. Or. 8271, Oct. 16, 1939 (4 F.R. 4277). 

While the United States remained a neutral in the World War of 1914r-18, 
the flight of aircraft over the Panama Canal Zone was governed by a 
proclamation of the President of the United States concerning the neutral- 
ity of the Panama Canal Zone. In rule 15 it was declared that aircraft 
of a belligerent power were forbidden to descend or arise within the juris- 
diction of the United States at the Panama Canal Zone or to pass through 
the air-space above the lands and waters within that jurisdiction. Proc- 
lamation of Nov. 13, 1914 (38 Stat. 2039, 2041). Following the entry of 
the United States into the war President Wilson issued a proclamation, on 
May 23, 1917, containing rules for the maintenance of the neutrality of 
the Canal Zone. This proclamation contained a provision similar to rule 
15 (40 Stat. 1667, 1668). On Feb. 28, 1918 a proclamation setting 
forth aircraft regulations for the United States provided that aircraft to 
be operated over or near any zone of “war-like operations or war-like 
preparation" must have a license from the Joint Army and Navy Board on 
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Aeronautic Cognizance. The whole of the United States and its territorial 
waters, its insular possessions, and the Panama Canal Zone were declared 
to be a zone of military operations and preparation. 40 Stat. 1753-1754. 

In February 1939 the Superior Court of Panama reversed a de- 
cision of the Sixth Circuit Court of Panama declining jurisdiction 
in a case arising out of the crash of a Panamanian commercial air- 
plane on the Paitillo Point Military Eeservation. The judge of the 
Sixth Circuit Court had based his decision on the theory that the 
courts of Panama lacked jurisdiction to handle the case because the 
accident took place within the jurisdictional limits of the Canal’s 
military zone, in which, by virtue of the agreement between the Gov- 
ernments of the United States and Panama, jurisdiction was exer- 
cised by the Government of the United States. The Superior Court 
said that the fall of the aircraft was the immediate consequence of 
happenings which took place either on the National Air Port or in 
the air ; that the accident, or the causes which brought it about, did 
not take place on the lands and waters of the Panama Canal Zone 
over which the Government of the United States exercises jurisdic- 
tion, but in the air; and that, “inasmuch as the Republic exercises its 
sovereign jurisdictional rights there”, the case came within the 
jurisdiction of the Panamanian courts. 

The Department of State instructed the Ambassador in Panama 
to bring to the attention of the Foreign Office the fact that the Gov- 
ernment of the United States had consistently exercised jurisdiction 
over the air-space above the Canal Zone in accordance with the well- 
established principle of international law that the “jurisdiction which 
a government exercises over any area under its authority and control 
OTtends to the airspace above such area”. 

Resolution of the Supreme Court of Panama, First Judicial District, Feb. 
22, 1939, enclosure in despatch 101, Sept. 13, 1939, MS. Department of State, 
file 811F.7961/84% ; 37 Registro Judicial (Panama, 1939) 304; the Counselor 
of the Department of State (Moore) to the Ambassador in Panama (Daw- 
son), no. 182, Feb. 21, 1940, MS. Department of State, file 811F.7961/84. 

During revolutionary activities in Honduras in 1931, the Minister 
in Tegucigalpa notified the Department of State that the President 
of Honduras desired, for the transporting and dropping of bombs, 
the use of planes and pilots of an American commercial company 
operating in Honduras, but that the American company would not 
accede to the request. Later he informed the Department that an 
order for the company to place all sea, land, and air vehicles at the 
disposal of the Honduran Government had been withdrawn; that 
the Honduran Government had arranged to use these vehicles only 
when essential for immediate military needs and to pay for their 
use; and that the company was carrying officers in their planes as 
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passengers. In response to a telegram saying that the company was 
allowing the use of a plane for reconnoitering in an attempt to locate 
rebel forces, the Department said : 

The Department . . . views with much apprehension the 
participation in military operations of an airplane employed in 
purely commercial pursuits by an American corporation in 
Honduras. 

The company reported that its planes had been used only over 
regulation passenger routes and had carried some military and civil 
government employees as regular passengers but that they had not 
been used for reconnoitering. 

Tbe Minister In Tegucigalpa (Lay) to the Secretary of State (Sttmaon). 
telegrams 60, 69, and 75, Apr. 18, 23, and 27, 1931, MS. Department at 
State, file 815.<X) Revolutions/S, /22, /34; Mr. Btimson to Mr. Lay, tele- 
gram 30, Apr. 27, 1931, ihid. /40; Mr. Turnbull to the Boston Office of 
the Dnited Fruit Co., telegram of May 7, 1931, ibid. /71: 




CHAPTER XIV 

INTERCOURSE OF STATES 
DIPLOMATIC MISSIONS 
AMBASSADORS AND MINISTERS 
§370 

The intercourse of states is, for the most part, conducted through 
the duly accredited representatives of the respective states, the prin- 
cipal classes of which are ambassadors extraordinary and plenipoten- 
tiary, envoys extraordinary and ministers plenipotentiary, ministers 
resident, and charges d’affaires. 

Every independent and full sovereign member of the family of 
nations possesses the right of legation, which is the right of a 
State to send and receive diplomatic envoys. This right has 
been accorded at times in a restricted form to Part-Sovereign 
and Semi-Sovereign States, the exact restrictions Upon the dip- 
lomatic activitji^ of each being determined by the instrument 
defining their international position. 

Memorandum of the Department of State, Apr. 6, 1920 (enclosure to letter 
from Under Secretary Polk to the Attorney General, Apr. 8, 1920) , MS. De- 
partment of State, file 701.6111/648. 

On the general subject of diplomatic officers, see; Feller and Hudson, 
Collection of the Diplomatic and Consular Laws and Regulations of Various 
Countries (1933), 2 vols. ; the Harvard draft convention on "Diplomatic 
Privileges and Immunities”, 26 A.J.I.D. Supp. (1932) 19; Ogdon, Juridical 
Bases of Diplomatic Immunity (1936) ; Satow, Guide to Diplomatic Practice 
(3d ed., London, 1932). 

A convention on diplomatic officers was adopted at Habana in 1928. Sixth 
International Conference of American States, 1928: Final Act (Habana, 
1928) 142 ; 22 A.J.I.L. Supp. (1928) 142. The United States is not a party. 

The American Minister to the Union of South Africa requested 
that the Department furnish him with any definitions of “diplomatic 
agent” contained in American law in connection with discussions 
which he was having with the South African Department of External 
Affairs in regard to a law to “Define and Provide for the Inununi- 
ties of the Diplomatic Agents and Consular Officers of Other States 
in the Union”. The Department replied that under the laws of the 
United States and standing instructions of the Department the follow- 
ing persons were deemed to come within the definition of “diplomatic 
officers”: “Ambassadors, Envoys Extraordinary, Ministers Plenipo- 
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tentiary, Ministers Resident, Commissioners, Charges d’Affaires, Coun- 
selors, Agents, and Secretaries of Embassies and Legations”. It added : 

You should point out, however, that while Attaches are not 
included in the foregoing definition they enjoy diplomatic im- 
munities in this country including free entry privileges and for 
all intents and purposes they are assimilated to other diplomatic 
officers. 

Under Secretary Castle to Minister Totten, no. 45, Apr. 21, 1931, MS. 

: Department of State, file 701/171. The Department referred to section 

1674 of the Revised Statutes, as amended by the acts of Feb. 5, 1915 (38 Stat. 
806) and July 1, 1916 (39 Stat. 252) ; also to 22 U. S. C. §40. 

See also For. Ser. Reg. U.S. II-2, Jan. 1941; Ex. Or. 8210, July 17. 1939. 

Ambassadors ... an ambassador is the highest rank of diplomatic agent 

and is considered to be the personal representative of his sovereign 
or of the head of his state, while a minister is the representative 
of his state. 

The Chief of the Division of Foreign Service Administration (Hcngstler) 
to Miss Laura W. Steele, May 11, 1932, MS. Department of State, file 701/198. 

At the present time, the chief difference between an ambassador 
and a minister is one of rank and precedence. In consequence of 
' , . his being the personal representative of his sovereign or, in the 

- case of a republic, of the whole people of his country, an ambas- 

sador is accorded special distinction. 

The right of access to the head of the State to which he is 
accredited gives to an ambassador an opportunity to exercise his 
diplomatic functions with a facility not possessed by an officer 
of lower rank. This privilege, however, may be said to have lost 
at least something of its importance with the growth of the con- 
stitutional form of government. 

The Acting Chief of the Division of Protocol and Conferences (Cooke) 
to Fletcher Cooper, June 11, 1035, MS. Department of State, file 121.41/57. 

Mr. Guerrero, rapporteur of the subcommittee on the revision of the 
classification of diplomatic agents of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, in his report 
to that Committee, said : 

“The real meaning of the scale drawn up by the plenipotentiaries In 1815 
is summarised in Article 2 of the Vienna Regulation : ‘Only ambassadors, 
legates or nuncios shall possess the representative character’. 

“What was then meant by the representative character? The right to 
represent the person of a sovereign and to have personal audience of the 
sovereign to whom the diplomat was accredited. 

“This definition, which, according to Pinheiro-Ferreira, defined nothing, 
was absolutely false, even at the time of its introduction, because, first, 
ambassadors did not represent the personal interests of their sovereign, 
and, secondly, it was only when they were accredited to one of the few 
absolute monarchies that ambassadors could transact business without the 
intervention of the Minister of State. 
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“In the present state of international law, the sovereign is no ionger a 
crowned head placed at the apex of supreme power. The nation alone is 
sovereign, and only the nation’s interests are entrusted to diplomatic agents. 
The latter, therefore, whether they are nationals of a great Power or a 
small State, a monarchy or a republic, or whether they be called ambassa- 
dors or ministers, all derive their mission from the same source. The inter- 
ests whicli they have in their keeping are identical; the aim which they 
pursue is the same. 

“The credentials by which ambassadors and ministers plenipotentiary are 
accredited are absolutely identical, as are their rights and duties, the 
privileges and immunities granted them omd the methods of communication 
with their own Governments and those to which they are accredited. 

“Therefore there is no longer any reason to place ambassadors in a higher 
category than ministers.” 

League of Nations pub. A.15.1928.V [1928.V.4], p. 46. 

“The rank of a diplomatic agent carries with it certain distinctive marks 
of dignity and honor, particularly of consequence in matters of ceremonial 
and precedence. In the case of an Ambassador it is held to mean sometltlng 
more. He is considered to be, in a peculiar degree, the personal representa- 
tive of his sovereign or of the head of bis state. He is deemed to possess a 
right of access, whenever he chooses to demand it, to the liead of the state 
to which he is accredited. In the case of states to which Ambassadors are 
not accredited, officers of the highest diplomatic grade, such as Ministers, 
are frequently granted such access when requested as a requisite for the 
proper exercise of their diplomatic functions. It may be added that there 
appears to be no disposition to withhold on suitable occasions access to the 
head of the state from Ministers even in a state to which Ambassadors are 
accredited." The Third Assistant Secretary of State (Wright) to K. M. 
Dunbar, Jan. 21, 1924, MS. Department of State, file 124/or ig. 

Ambassadors, or ambassadors extraordinary and plenipoten- 
tiary, are accredited to sovereigns, and constitute diplomatic 
representatives of the first class. 

The Chief of the Division of Foreign Service Administration (Davis) to 
Miss Lillie T. Bitting, Aug. 22, 1939, MS. Department of State, file 
121.41/102. 

. . , this Government does not accredit an ambassador and a 
minister to the same country in the capacities indicated. There 
have been cases, however, in which an ambassador on special 
mission has been appointed by the President to represent him at a 
particular function in a foreign country to which an Ameri- 
can minister was accredited. 

It is not the custom of this Government to recognize an ambas- 
sador and a minister from the same country, except on special 
mission as indicated above. However, when an officer having the 
rank of minister in the diplomatic service of a foreign state is 
attached to an embassy at this capital, as is occasionally the case, 
he is recognized in the capacity oi counselor of embassy. 

The Chief of the Division of Foreign Service Administration (Hengstler) 
to Miss Laura W. Steele, May 11, 1932, MS. Department of State, file 
701/198. 

!>:!74()7 (> — !)1 — VDI,. IV :!ti 



396 


CHAPTER XIV — INTERCOURSE OF STATES 


Dual 

ofSce 


Ministers 


Ministers 

resident 


In January 1918 the Earl of Beading was accredited to the Presi- 
dent of the United States as British Ambassador Extraordinary and 
Plenipotentiary on Special Mission and was also nominated High 
Commissioner in the territory of the United States. He was therefore 
carried on the Diplomatic List of the Department of State in both 
capacities. 

MS. Department of State, file 701.4111/226. 

In July 1918 the Argentine Ambassador, in informing the Secretary 
of State that he had returned to Washington and resumed charge of 
the Embassy, stated that he had been vested by the Government of 
Argentina with the powers and duties of High Financial Commis- 
sioner to the United States. He was carried on the Diplomatic List 
in this capacity as well as in the capacity of Ambassador. 

Ambassador Nafin to Secretary Lansing, July 10, 1918, MS. Department of 
State, file 701.8511/150. 

. . , Ministers, or envoys extraordinary and ministers pleni- 
potentiary, are accredited to sovereigns, and constitute diplomatic 
representatives of the second class. 

The Chief of the Division of Foreign Service Administration (Davis) to 
Miss Lillie T. Bitting, Aug. 22, 19S9, MS. Department of State, file 121.41A02- 

.... Ministers resident are diplomatic representatives of the 
intermediate class^ and are accredited to sovereigns. The diplo- 
matic representative of the United States in Iraq is known as 
Minister Resident and Consul General, the consular office being 
superadded. 

The Chief of the Division of Foreign Service Administration (Davis) to 
' Miss LlUie T. Bitting, Aug. 22, 1039, MS. Department of State, file 121,41/102. 

During the years 1904-10 the United States accredited a “Minister Resi- 
dent and Consul General” to the Dominican Republic, and during the years 
1866-1930 a representative with the same title was accredited to Liberia. 
The rank of the representatives of the United States in the two countries is 
now that of Envoy Extraordinary and Minister Plenipotentiary. 

In Dec. 1938 the Government of Nicaragua accredited a Minister Resident 
near the Government of the United States. MS. Department of State, file 
701.1711/311. 

The Secretary of State of San Marino informed the Department of 
State, on February 2, 1924, that one Ignazio Poliak had been appointed 
Envoy Extraordinary to the States of North America and that he 
would present himself to the Secretary of State to deliver the greetings 
of the Government and the people of San Marino. He was received 
by the Secretary on April 17, 1924. The Department expressed the 
opinion that he was entitled to the immunities generally accorded 
under international practice to diplomatic officers. 
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The Third Assistant Secretary of State (Wright) to Nathan M. Goodman, 
May 8, 1924, MS. Department of State, file 701.60all/2. 

In a memorandum of Dbcember 5, 1925 addressed to the Under 
Secretary of State, the Solicitor for the Department of State expressed 
the opinion that the designation of envoy extraordinary and minister 
plenipotentiary “was intended to apply under international practice 
to persons accredited by the head of one State to that of another, as 
the former’s representative at the seat of Government in the latter 
country”. He also said : 

. . . The limited practice which it appears has developed of 
conferring upon diplomatic officers in lower grades than that of 
Minister, the rank of Minister, without making them Ministers 
in fact, may therefore be regarded as a departure from the well 
settled and generally recognized meaning of the term. 

MS. Department of State, file 121.51/3. See the decision of the Depart- 
ment in 1927 not to accord the personal rank of minister to counselors of 
embassy, discussed post §381. 

In August 1931 the Department of State decided that in the future 
it would carry on its Diplomatic List as “envoy extraordinary and 
minister plenipotentiary” only those persons who presented letters of 
credence in that capacity and that those persons with the personal 
rank of “ mini ster” in their own services who had not presented letters 
of credence should be carried as “minister plenipotentiary” as an act 
of courtesy. 

Memorandum of the Division of International Conferences and Protocol, 
Aug. 6, 1931, MS. Department of State, file 701.4111/752. 

On Aug. 4, 1924 the British Ambassador transmitted to the Department 
of State a sealed letter by which, he said, the Counselor of the British 
Embassy at Washington, Mr. Chilton, was accredited in the capacity of 
Envoy Extraordinary and Minister Plenipotentiary to the United States. 
The Department replied : 

“. . . it would seem to appear that the letter is not one accrediting Mr. 
Chilton as Envoy Extraordinary and Minister Plenipotentiary to the United 
States, which would require the presentation of the letter by Mr. Chilton, 
and the President’s reception of him in formal audience, but is rather in 
the nature of a courteous notification by His Majesty to the President that 
Mr. Chilton has been given the rank of Envoy Extraordinary and Minister 
Plenipotentiary iu the British diplomatic service.” 

Mr. Chilton did not present the letter in person and was not received in 
formal audience by the President. He was given his personal rank by the 
Department of State as an act of courtesy and addressed in official corre- 
spondence as “Envoy Extraordinary and Minister Plenipotentiary, Charge 
d'Affalres ad Interim of Great Britain”. He was not, however, accorded 
precedence over charges d’affaires when he was not In charge, or over British 
Dominion or other ministers when in charge. Secretary Hughes to Sir Esme 
Howard, Aug. 22, 1924, MS. Department of State, file 701.4111/500 ; memo- 
randum of the Division of Western European Affairs, Aug. 5, 1931, Hid. /752. 
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On March 28, 1938 the Grerman Ambassador requested that the sec- 
tion “Austria” be deleted from the Diplomatic List published by the 
Department of State and asked that the name of Mr. Prochnik, former 
Austrian Minister to the United States, be included in the list of the 
members of the stafP of the German Embassy as “Minister Plenipoten- 
tiary”. The Department replied that it was contrary to the practice 
of the Government of the United States to list a member of a foreign 
Embassy as “Minister Plenipotentiary” without the designation of 
his functional rank in that service and that, except for those individual 
ministers who were accredited to the Government of the United States 
directly and specifically in the capacity of “Envoy Extraordinary and 
Minister Plenipotentiary”, the rank of “Minister Plenipotentiary” 
was considered to be a personal one and had no relation to the func- 
tions of a member of the staff of a diplomatic mission. It was ex- 
plained that Mr. Prochnik’s name might be listed on the Diplomatic 
List as “Minister Plenipotentiary” in conjunction with the designation 
of his functional grade in the Embassy. The German Ambassador 
replied, agreeing that Mr. Prochnik should be listed as “Minister 
Plenipotentiary, Attache”. 

The Secretary of State to the German Ambassador, Apr. 2. 1938, MS. 
Department of State, file 701.6211/1025; the German Ambassador to the 
Secretary of State, Apr. 6. 1938, im. 701.6211/1028. 

At the present time there are in the Embassies of Argentina, 
Great Britain, Mexico, and the Netherlands in Washington, officials 
with the rank of minister, carried in the Diplomatic List as envoys 
extraordinary and ministers plenipotentiary, but not formally 
accredited. 


CHARGES d’affaires 

§371 

The term charge d'affaires is used to denote the officer in charge of a 
diplomatic mission to which an ambassador or minister has not been 
appointed or from which an ambassador or minister has been with- 
drawn. A charge d’affaires, as distinguished from an ambassador 
or minister, is usually accredited to the Secretary of State or Minister 
of Foreign Affairs and not to the head of the state. 

Charges d’affaires are diplomatic representatives of the third 
class, commissioned by the President and accredited by the Secre- 
tary of State to the minister for foreign affairs of the country to 
which they are sent. 

The Chief of the Division of Foreign Service Administration (Davis) to 
Miss Lillie T. Bitting, Aug. 22, 1939, MS. Department of State, file 121.41/102. 
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The Department of State informed the American Consul General at 
Tangier in 1909 that a consular officer could be accredited in a diplo- 
matic capacity as charge d’affaires only by the Secretaiy of State in a 
communication to the Minister of Foreign Affairs. In this instance, 
the Minister at Tangier having accredited the Consul General as 
Charge d’Affaires without instructions from the Department, the lat- 
ter stated that the Minister had no statutory authority to take such 
action. However, to avoid embarrassment, the Department authorized 
the Consul General to notify the Moroccan Minister of Foreign Af- 
fairs that he had been duly accredited as Charge and that his formal 
letter of credence would be presented as soon as received from the 
Department. 

The Acting Secretary of State (Adee) to the Consul General (Robertson), 
Oct. 13, 1909, MS. Department of State, file 8350/32. 

W. F. Dix, an American citizen, was given an exequatur as Hon- 
orary Consul General of Montenegro. Subsequently, the Attache in 
charge of the Montenegrin Legation handed the Secretary of State a 
note saying that under instructions from his Government he was 
leaving the United States and was confiding the charge of the Lega- 
tion to Mr. Dix. The Department informed Mr. Dix that his exequa- 
tur as Honorary Consul General had been revoked. Mr. Dix ex- 
plained that a shipment of wine addressed to him as Charge d’Affaires 
(Montenegrin Legation) and Consul General, was due to arrive in 
New York and asked that, since the shipment was started before the 
withdrawal of his letters, the Department accord him the courtesy of 
the port for the delivery of the goods to him. He was told that he 
was not entitled to the privilege of free entry. 

The Acting Secretary of State (Davis) to W. F. Dix, Jan. 25, 1921, MS. 
Department of State, file 702.7311/35a. 

In a memorandum preiKired in the Office of the Solicitor for the Depart- 
ment of State the opinion was expressed that, for Mr. Dix to have become 
Chargd d’Affaires of Montenegro, it would have been necessary for him 
to have presented to the Secretary of State letters of credence from the 
Montenegrin Government designating him as Cbargd d’Aflalres and to have 
been received as such by the Secretary. MS. Department of State, file 
702.7311/34. 
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... In the absence from the country to which he is accredited, 
or in the event of the death or disability of the chief of mission, the 
ranking Foreign Service officer assigned to the mission in a dmlo- 
matic capacity . . . shall act ex officio as charg4 d’affaires ad in- 
terim without credentials to that end unless specially instructed to 
the contrary by the Department of State. If there should be no 
Foreign Service officer at the mission, the Secretary of State may 
designate any competent person to act ad interim^ who will be spe- 
cifically accredited by letter to the Minister for Foreign Affairs. 

For. Ser. Beg. U.S. II-2, n. 1. Jan. 1941. 

The term charge des affaires is sometimes used to describe a person 
who has been placed in custody of the archives and other property of 
a mission in a country with which formal diplomatic relations are 
not maintained ; he has no claim to diplomatic immunity, and such 
relations as he may have with the authorities of the foreign govern- 
ment are purely of an informal character. 

"... A ‘Chargfi des Affaires’ . . . has no representative character 
before the Government within whose territory he is and has no rights of 
intercourse or communication with that Government. He may, however, 
. , . hand to the Minister for Foreign Affairs a communication addressed 
to him by the Minister for Foreign Affairs of his own country.” The 
Chief of the Treaty Division of the Department of State (Barnes) to 
Representative Underwood, July 14, 1930, MS. Department of State, file 
121.44/3. See also 1920 For. Bel., vol. I, p. 301, n. 47. But cf. I Oppen- 
heim’s International Law (5th ed., by Lauterpacht, 1937) 606. 


COUNSELORS AND SECRETARIES 

§372 

Counselors and secretaries have been thus described by the Depart- 
ment of State : 

. . . Counselors and secretaries are members of the body of 
permanent officers of the Foreign Service embracing all coun- 
selors of embassy or legation, diplomatic secretaries, consuls ^R- 
eral, consuls, and vice consuls olE career, and are known as For- 
eign Service officers. 

The Chief of the Divlalon of Foreign Service Administration (Davis) 
to Miss liilUe T. Bitting, Aug. 22, 1939, MS. Department of State, file 
121.41/102. 
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In April 1925 Boylston A. Beal was accorded the honorary rank of 
Counselor of Embassy in the American Embassy in London. . The 
Embassy was instructed to inform the British Foreign Office that he 
would rank immediately after the Counselor. In a memorandum by 
the Under Secretary of State, it was said that Mr. Beal acquired no 
new legal status and became in no sense a Foreign Service officer or a 
Counselor of Embassy within the meaning of the existing law and 
could perform none of the legal acts which the law empowered them 
to perform. 

Secretary Kellogg to the American Embassy in London, telegram 131, 
Apr. 24, 1925, MS. Department of State, file 123B361/12a ; memorandum of 
the Under Secretary of State (Grew), Apr. 24, 1925, iUd. /Vi. 


ATTACHES 

§373 

An attach^ of a legation in Washington carried on the Diplo- 
matic List should receive the privileges and immunities accorded to 
members of diplomatic missions in the United States. 

Secretary Lansing to James T. O’Neill, telegram of June 15, 1917, MS. 
Department of State, file 701.2311/85. 

Chapter IX, sections 1 and 2, of the Foreign Service Regulations 
of the United States provides (Jan. 1941) : 

Attaches, other than those designated by the Secretary of State 
from the classified Foreign Service, shall ^ assigned by the Secre- 
taries of their respective departments and, when such assignments 
have been approved by the Secretary of State, they shall be com- 
missioned by him and shall reside at the seats of the various 
missions as the public interests demand. A diplomatic representa- 
tive shall promptly inform the Foreign Office of the country to 
which he is accredited of the designation of an attach^ to his 
mission. 

• ••■«■• 

The duties of attaches are such as may be prescribed for them 
by the heads of their respective departments, from whom they 
receive their instructions and to whom they shall report, but such 
duties shall be performed under the general supervision of the chief 
of mission. 

In ceremonial matters, attaches are subject to the direction of 
the chief of mission, and are responsible to him for their personal 
conduct. 


Ex. Or. 8352, Feb. 25, 1910. 
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CHAPTER XIV — INTERCOURSE OF STATES 

In a circular instruction of February 14, 1906 to certain diplomatic 
officers requesting them to report on the usage in regard to the presen- 
tation of military and naval attaches to the heads of the states to which 
they were accredited and to the several departments of the governments 
with which tlieir duties required them to deal, the Secretary of State 
said: 

It is understood that these attaches are usually presented by 
their Ambassador or Minister to the head of the State in person, 
and are in like manner presented to the Minister of War or of the 
Navy as the case may be, besides being furnished w'ith all other 
possible facilities for meeting officially and knowing those high in 
authority in order to enable them to comply with the calls made 
upon them by their respective Departments for military and naval 
* information. 

This is the practice which obtains in Washington . . . 

The peculiar and delicate functions of military and naval 
attaches, combining membership of the official diplomatic repre- 
sentation of their own government with the added privilege of 
direct intercourse with other than the diplomatic branches of 
the foreign administration and even of official association, on 
some occasions with the Head of the State and with the highest 
officers of its military establishment, make it desirable that 
American officers serving in those capacities shall enjoy no less 
privileges than their colleagues of other nationalities. 

Secretary Root to the diplomatic officers of the United States at posts 
where a military or naval attach^ is stationed, Feb. 14, 1906, MS. Depart- 
ment of State, 18 Instructions, Arg^entine Republic, 80-81. 

... military attaches assigned to the foreign diplomatic 
missions at Washington transact their official business directly 
with the War Department. They act under the instructions of 
their own governments, and ... it is understood that their 
duties are such as may be assigned to them from time to time by 
their government in respect of obtaining available military 
information. 

The Assistant Secretary of State (Wright) to A. J. Stodolski, Apr. 16, 
1926, MS. Department of State, file 701.0011/76. 

In a note of September 16, 1907 to the American Ambassador in 
Berlin, the Germany Ministry of Foreign Affairs said: 

. . . Lieutenant-Commander Irving V. Gillis will always be 
received and made welcome by the Imperial officials in the terri- 
tory of Kiautschou and will enjoy there every possible courtesy. 
But the recognition of Lieutenant-Commander Gillis as Naval 
Attache for the territory of Kiautschou does not seem practicable 
under the principles of international law, because, as that offi- 
cer is attached to the Legation of the United States of America 
in Peking, he is officially accredited to the Chinese and not to 
the German Government. 
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Ambassador Tower to Secretary Boot, so. 1237, S^t. 18, 1907, MS. De- 
partment of State, file 1857/12. 

Commercial attaches do not come within the principles of law 
applicable to consuls. They are classed as diplomatic officers 
and are entitled to the privileges and immunities appertaining 
to officials of that class. 

The Director of the Consular Service (Carr) to Q. B. Boorbach, Nov. 
28, 1921, MS. Department of State, file 702.09/23. 

Provision was made in the Appropriation Act approved July 16, 
1914 for commercial attaches — 

to be appointed by the Secretary of Commerce . . . and to 
be accredited through the State Department, whose duties shall 
be to investigate and report upon such conditions in the manu- 
facturing industries and trade of foreign countries as may be 
of interest to the United States. 

38 Stat. 454, 500. 

In June 1916 the American Ambassador in Petrograd (Lenin- 
grad) wrote to the Department of State that he was disposed to 
turn over to the commercial attachd recently appointed to his Em- 
bassy the commercial matters which another member of the Embassy 
had been handling. The Department replied that it did not believe 
that it was intended nor did it wisli it to be thought that the duty 
imposed on a commercial attache under the act of July 16, 1914 
should interfere with the Embassy’s duty to keep itself and the 
Department informed of trade conditions in Kussia and to promote 
whenever proper the commercial relations between the two coun- 
tries. The Department said : 

The Department desires that the Commercial Attache shall 
receive the benefit of any information of value that may come 
into the possession of the Embassy regarding “conditions in 
the manufacturing industries and trade of” Kussia so that he 
may report upon them to the Secretary of Commerce, as is re- 
quired of him by the act in virtue of which he was appointed, 
and it has no doubt the Embassy will be glad to give him 
its assistance to acquire information of this character; but it 
is to be understood that the Commercial Attache has no diplo- 
matic attribute and no authority, other than may be delegated 
to him by you, with the consent of the Russian^ Government,' to 
make any representation to, or enter into any discussion or con- 
ference with, any official of the Russian Government regarding 
trade or other matters of any character arising in Russia. 

Acting Secretary Polk to Ambassador Francis, no. 107, July 31, 1916, 
MS. Department of State, file 121.56/163. 
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CHAPTER XIV — ^rNTEHCOTJRSE OF STATES 

An act of Congress approved March 3, 1927, establishing the Bu- 
reau of Foreign and Domestic Commerce in the Department of Com- 
merce, provided in section 5 : 

(a) Any officer of the foreign commerce service designated 
by tne Secretary of Commerce shall, through the Department 
of State, be regularly and officially attached to the diplomatic 
mission of the United States in the country in which he is to be 
stationed. If any such officer is to be stationed in. a country in 
which there is no diplomatic mission of the United States, ap- 
propriate recognition and standing, with full facilities for dis- 
charging his official duties, may be arranged by the Department 
of State. . . . 

(i) No officer of the foreign commerce service shall be con- 
sidered as having the character of a public minister. 

44 Stat. 1394, 1396; 15 U.S.C. §197d. 

In letters exchanged between the Departments of State and Com- 
merce on April 9 and 16, 1927, agreement was reached as to the 
number of commercial attaches and assistant commercial attaches 
for whom diplomatic status would be requested in certain specified 
cities. The Secretary of State expressed the opinion, in which the 
Secretary of Commerce concurred, that in seeking diplomatic status 
for assistant commercial attaches the principle should be followed 
that such status should be sought only when the officer concerned took 
the place of the principal officer, during the latter’s absence or disa- 
bility, or when the assistant was engaged with the principal officer 
in performing virtually identic functions, and that such status sliould 
never be accorded an official who resided at a point other than the 
capital of a foreign state where a diplomatic mission was maintained, 
or to an officer who, though residing at such a capital, was chiefly 
engaged in traveling from place to place. 

In a circular instruction of April 28, 1927 diplomatic officers were 
instructed to be guided by the plan outlined in the exchange of 
letters between the two Departments. They were authorized, in 
cases when the contemplated absence of a commercial attache or as- 
sistant commercial attache appeared to be of sufficient duration to 
warrant such action, to request, upon the designation of the ranking 
officer of the Department of Commerce serving at their posts, a tem- 
porary diplomatic status for the official so designated, who was to 
be described as “acting commercial attache” or “acting assistant com- 
mercial attache”, as the case might be. Thus, it was said, there would 
not at any time be actively on duty with American missions a greater 
number of commercial attaches or assistant commercial attaches than 
was provided for in the above-mentioned letters. 
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The Under Secretary of State (Grew) to diplomatic officers, Apr. 28, 
1927, diplomatic serial 694, enclosing a copy of a letter from the Secretary 
of State (Kellogg) to the Secretary of Commerce (Hoover), Apr. 9, 1927, 
and a copy of a letter from Mr. Hoover to Mr. Kellogg, Apr. 16, 1927, MS. 
Department of State, file 121.60/724. 

The Department of State informed the Soviet Embassy, in 1933, 
that the Government of the United States had no objection to the 
appointment of a commercial attache or commercial counselor to the 
Soviet Embassy in Washington who would perform the functions 
usually devolving upon a commercial attache or counselor, i.e. “the 
collection of economic and commercial information, the study of 
market conditions, the promotion and facilitation of trade relations, 
and other analogous activities”. The understanding was expressed, 
however, that such an officer should not engage in trade or commercial 
transactions of any kind and that he should not enter into business 
dealings or sign contracts with American firms, participate in buying 
or selling operations, etc. 

Memorandum from the Department of State to the Soviet Hmbassy, 
Dec. 20, 1933, MS. Department of State, file 701.6111/744. 

Pursuant to instructions from the Department of State, the Embassy 
in Paris made representations to the French Foreign Office to obtain 
exemption from personal taxation of American trade commissioners in 
France and the American customs representative. The French For- 
eign Office informed the Embassy on December 30, 1928 that the desired 
exemption would be granted and that the gentlemen concerned would 
be considered as being part of the personnel of the American diplo- 
matic mission in France. The Department of State instructed the 
Ambassador as follows: 

While for technical reasons it may have been necessary in order 
to exempt these gentlemen from personal taxation to consider 
them as oeing part of the personnel of your Embassy it is not 
believed that it wiU be advisable in any other way to consider them 
as being invested with a diplomatic character. In other words 
the Department does not deem it desirable that the persons in 
question should be considered as enjoying general diplomatic 
immunities other than the exemption from taxation. 

Assistant Secretary Castle to Ambassador Herrick, no. 3065, Feb. 15, 1929, 
MS. Department of State, file 102.8102 Taxation/14 (France). 

In 1922 the Department of State instructed the Minister to Czechoslo- 
vakia that the name of the American trade commissioner in that country 
should not appear on the diplomatic list as a member of the Legation and 
that free entry should be requested only for his official supplies sent to him 
by the Department of Commerce. Assistant Secretary Bliss to Minister 
Einstein, no. 50, June 14, 1922, MS. Department of State, file 701.0660f/-. 
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An act of Congress approved June 5, 1930 provided for a foreign 
agricultural service of the United States, the officers of which were to 
be known as “agricultural attaches, assistant agricultural attaches”, or 
by such other titles as might be deemed appropriate by the Secretary of 
Agriculture. The act further provided : 

. . . Any officer in said service, when designated by the Secre- 
tary of Agriculture, shall, through the Department of State, be 
regularly and officially attached to the diplomatic mission of the 
United States in the country in which he is to be stationed, or to 
the consulate of the United States, as the Secretary of Agriculture 
shall designate. If any such officer is to be stationed in a country 
where there is no diplomatic mission or consulate of the United 
States, appropriate recognition and standing, with full facilities 
for discharging his official duties, shall be arranged by the Depart- 
ment of State. The Secretary of State may reject the name of any 
such officer if, in his judgment, the attachment of such officer to 
the diplomatic mission or consulate at the post designated would 
be prejudicial to the public policy of the United States. 

46 Stat. 497, 498 ; 7 U.S.C. §542(a ) . 

The Department of State Informed the Secretary of Agriculture, on Nov. 
17, 1930, that It had been advised that the Yugoslav Government, the German 
Government, the British Government, and the Government of South Africa 
approved the appointment of agideultural attaches and assistant agricultural 
attaches and would be glad to extend to these officers the customary privi- 
leges enjoyed by members of diplomatic missions. The Under Secretary of 
State (Cotton) to the Secretary of Agriculture, Nov. 17, 1930, MS. Depart- 
ment of State, file 121.58/8. 

The Department of State informed diplomatic and consular officers 
on June 28, 1939 that, in accordance with a joint rcsohition (53 Stat. 
813), the consolidation of the Foreign Services of the Departments 
of Commerce and of Agriculture into that of the Department of 
State would become effective July 1, 1939 and that the Departments 
of Commerce and Agriculture were certifying to the Department of 
State the lists of officers and American clerks who were transferred 
to the Department of State. It was explained that — 

Subject to future determination it may be stated now that it is 
intended that the designation of commercial and agricultural at- 
tache shall be retained. Similarly at certain posts officers may be 
designated, as circumstances require, as assistant commercial or 
assistant agricultural attache. All other titles in the Foreign 
Commerce Service and in the Foreign Agricultural Service will, 
when the definitive organization is set up, disappear. It is in- 
tended that at certain posts a Foreign Service Officer of the con- 
solidated Service of the Department of State shall be designated 
as commercial or agricultural attache and at some posts as assist- 
ant commercial or assi^ant agricultural attache. Until further 
and definitive instructions are received, the former officers of 
Commerce and of Agriculture who hold a title other than attache 
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or assistant attache will continue to use such designation. It is 
contemplated that those former officers of the Foreign Services 
of Commerce and of Agriculture who will not be designated as 
commercial or agricultural attache, or as assistant commercial 
or assistant agricultural attache, will be given the designation of 
consul or vice consul. 

The Assistant Secretary of State (Messersmith) to diplomatic and con- 
sular officers, June 28, 1939, diplomatic serial 3084, MS. Department of 
State, file 120.1/413a ; Jleorganizatlon Plan No. II, 53 Stat. 1431. 

Chapter I, section 11, of the Foreign Service Begulations of the United 
States (Jan. 1941) provides for the designation by the Secretary of State 
. of Foreign Service officers to serve as agricultural attaches and assistant 
agricultural attaches. Section 12 of the same chapter provides for similar 
designation of commercial attaches and assistant commercial attaches. Ex. 
Or. 8396, Apr. 18, 1940. 

Prior to 1919 the Treasury Department maintained in the principal 
countries of Europe representatives known as “Special Commission- 
ers”. In 1919 they were designated “Treasuiy Attaches” and attached 
to the embassies or legations in the countries in which they were sta- 
tioned. They acted under orders of the Secretary of the Treasury. 
On July 1, 1923 their title was changed to that of “Customs Attaches”. 
Their title was again changed on October 1, 1923 to “Customs Kepre- 
sentatives”, and special passports were issued to them in lieu of their 
diplomatic passports. 

Memorandum from the Director of the Special Agency Service of the 
United States Customs (Van Doren) to the Under Secretary of the Treasury, 
Dec. 7, 1923, MS. Department of State, file 102.1702/105; the Under Secre- 
tary of State (Polk) to the Secretary of the Treasury, July 8, 1919, ibid. 
102.102/277; the Assistant Secretary of the Treasury (Moss) to the Secre- 
tary of State (Hughes), July 6, 1923, ibid. /347 ; the Acting Secretary of 
State (Phillips) to the Embassy at Paris, et al., telegram 354, Sept. 12, 1923, 
ibid. 102.1702/100. 

An act of Congress approved January 13, 1925 provided inter oHia 
that officials of the Treasury should be regularly and officially attached 
to American diplomatic missions abroad in the capacity of “Customs 
Attaches”. 43 Stat. 748. Requests for recognition of such attaches were 
almost universally refused by the foreign governments concerned. The 
Department of State accordingly instructed diplomatic and consular 
officers that it was “obviously inadvisable for further efforts to be made 
by this Government to bring about recognition of a diplomatic status 
for ‘Customs Attaches’ ”. Instructions had been issued, it was said, to 
all such attaches to adopt the former title of “Customs Representatives” 
on letterheads, correspondence, and business cards. It was further 
stated that the status of “Customs Attaches” from the point of view of 
American law had not been changed and that, in those countries where 
they had been recognized as members of the diplomatic mission, they 
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would continue to be so regarded pending a modification of the act 
approved January 13, 1925. 

The Acting Secretary of State (Grew) to certain diplomatic and consular 
officers, Dec. 24, 1925, MS. Department of State, file 121.57/14. For cor- 
respondence relating to the unsuecessful efforts to have customs attaches 
accorded diplomatic status, see 1925 For. Rel., vol. I, pp. 211 et seq. 

An act of Congress approved June 17, 1930 provided that thereafter 
customs attaches should be known as “Treasury attaches”. 

46 Stat. 590, 762. In regard to these attaches (provided for in the acts of 
1925 and 1930) the Department of State in 1935 said : 

. . the Government of the French Republic was the only government 
with which arrangements could be made by this Government for the recog- 
nition of such attachd as a member of a diplomatic mission of the United 
States. Consequently, while such officers are known as treasury attaches in 
the Treasury Department, they are recognized abroad as “treasury repre- 
sentatives”, with the exception referred to, and, although such representa- 
tives do not enjoy diplomatic immunity in the same degree as do attaches to 
diplomatic missions, they are recognized as officers of the Government of 
the United States and therefore enjoy certain privileges and immunities on 
the basis of reciprocity — such, for example, as immunity from the payment 
of income tax on their official compensation.” The Assistant Secretary of 
State (Carr) to Louis B. Freehtling, Doc. 10, 1935, MS. Department of State, 
file 121.67/36. 

During the construction of the Panama Canal the Isthmian Canal 
Commission sent agents to Europe for the purpose of recruiting 
laborers. Through the Secretary of War, the Canal Commission 
requested the Department of State to designate one of the agents as 
an attache of tlie Embassy in Paris. Mr. Le Eoy Park was so 
designated but the French Foreign Office declined to accord him 
diplomatic status, giving the following reason : 

You will perhaps kindly allow me to call to your attention the 
difficulties that the attribution of a diplomatic character to Mr. 
Le Roy Park could bring into existence and the immunities 
which would be incompatible with his functions of 'recruiter of 
laborers, the recruitment of laborers for foreign countries having 
been submitted to very ijgorous regulations the least infraction 
of which exposes its authors to prosecution before the courts. 

The Department withdrew the designation. 

The Secretary of War (Taft) to the Secretary of State (Root), May 18, 
1907; the Charge d’ Affaires at Paris (Vignaud) to Mr. Root, no. 68, Aug. 
^ ■ 16, 1907, MS. Department of State, file 1107/7-9, /17. 

Executive Order 5642, of Jime 8, 1931, defines language officers as 
follows : 

Language officers are Foreign Service officers appointed from 
the unclas.sified grade and assigned to certain countries for the 
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purj)ose of studying and perfecting themselves in prescribed 
foreign languages. 

Chapter I, section 13, of the Foreign Service Regulations of ttie United 
States provides (Jan. 1941) : 

“Foreign Service officers may be assigned by the Secretary of State as 
language officers to study the language or languages of, and to engage in 
other prescribed studies in relation to, a particular geographic area, sub- 
ject to such rules and regulations as the Secretary of State may prescribe 
governing such studies. Foreign Service officers may likewise be desig- 
nated as language secretaries to supervise the studies of language officers. 

“(Ex. Or. 8396, Apr. 18, 1940.)” 


COMMISSIONERS 

§374 

On November 30, 1918, prior to the resumption of diplomatic rela- 
tions between the United States and Turkey, the Turkish Secretary 
of the American Embassy at Constantinople, Mr. Heck, was in- 
structed to return to that city with the rank of Commissioner. The 
Department explained that it wished merely to have an official repre- 
sentative stationed at Constantinople (Istanbul) from whom it could 
receive information and that, since the Swedish Legation continued to 
handle the diplomatic affairs of the Government of the United States, 
it was not necessary for him to have official relations with the Turkish 
Government. He was instructed that, while he should do everything 
for American citizens compatible with his instructions, his chief mis- 
sion was to keep the Department and the American Embassy at Paris 
fully informed of conditions in Turkey and that he should bear in 
mind that his mission was not identical with the Allied High Com- 
missioners sent to Constantinople by the governments at war with 
Turkey. 

On May 3, 1919 Mr. Kavndal, American Consul at Constantinople 
without exequatur, was instructed to assume the title of Commissioner 
and to perform the duties theretofore performed by Mr. Heck. He 
was told to bear in mind that the rupture of diplomatic relations 
between the Governments of Turkey and the United States still con- 
tinued; that he was not a diplomatic officer accredited to Turkey; 
and that he should avoid any act which might convey the idea that 
his presence, or that of other American officials in Turkey, meant a 
resumption of diplomatic relations. 

In August 1919 the President appointed Rear Admiral Bristol High 
Commissioner at Constantinople, to be immediately under the direc- 
tion of the Department of State in all matters political. The Amer- 
ican Commissioner was instructed to report to him and to consider 
himself as under his general supervision and direction. 


Status 
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The Secretary of State (Lansing) to the Minister In Switzerland (Stovall), 
telegram 3435 (for Mr. Heck), Nov. 30, 1918, MS. Department of State, 
file 123H35/52a; Acting Secretary Polk to Commissioner Heck, telegram 
2, Jan. 21, 1919, Hid. /60a; Mr. Polk to Commissioner Ravndal, telegram 
90, May 3, 1919, ibid. 123R19/138 ; Mr. Lansing to the Commission to Nego- 
tiate Peace, telegram 2809, A!ug. 12, 1919, ibid. 123B773/lb ; 1919 For, Eel., 
vol. II, pp. 810-^13. 

On November 4, 1919, while the Spanish Ambassador was in charge 
of American interests in Germany, the Department of State in- 
structed the Embassy in Madrid to inform the Spanish Foreign Of- 
fice that E. L. Dresel would proceed to Berlin as American Com- 
missioner. The Department desired, it said,' merely to have an 
official representative in Berlin from whom it could receive informa- 
tion of interest and importance, and, since Mr. Dresel was not a 
diplomatic official accredited to Germany and would not have official 
relations with the German Government for the time being, the diplo- 
matic affairs of the Government of the United States would continue 
to be handled by the Spanish Embassy. 

Secretary Lansing to the Embassy in Madrid, telegram 2289, Nov. 4, 
1919, MS. Department of State, file 124.62/71a. 

Commissioners were also sent In 1919 to Austria, Hungary, Finland, 
and the Baltic Provinces of Russia. 

For Mr. Dresel's Instructions, see Mr. Lansing to the Commission to Nego- 
tiate Peace, telegram 3676, Nov. 5, 1919, ibid. 124.62/66; 1919 For. Rel., 
vol. II, p. 244. 

In an instruction to the Commissioner in Austria in 1921, the De- 
partment of State set forth the provisions of section 1750 of the 
Bevised Statutes authorizing secretaries of Legation and consular 
officers to administer oaths, etc., and to perform notarial acts “at 
the post, port, place, or within the limits of his Legation, Consulate 
(or commercial agency)”. The Department quoted from the act 
of Congress of April 6, 1906 requiring consular officers to administer 
oaths, etc., and to perform notarial acts “within the limits of his 
consulate” whenever application is made (34 Stat. 99, 101), and said: 

. . .If there is no diplomatic mission or consular office of the 
United States in a particular country, it would seem to follow 
that American diplomatic or consular officers present therein, 
but not accredited, would be without authority to perform no- 
tarial acts. This Government has not resumed diplomatic rela- 
tions with Austria, with which country the United States is 
still technically in a state of war. The office of the American 
Commissioner in Vienna, as at present established, is not an 
Embassy^ Legation or Consulate within the meaning of the 
above quoted statutes. The American Co mm i s sioner has not 
been formally accredited to or received by the Austrian Gov- 
ernment but is informally in Austria in the interest of the 
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Government of the United States. It would seem, therefore, 
that both he and those assigned to his office, whether members 
of the American diplomatic or consular service, are without 
federal legislative authority to perform notarial acts. 

It is, of course, possible that certain State statutes may give 
authority to American diplomatic or consular oflBicers generally 
to authenticate documents without limitation as to place, and a 
broad construction of such statutes would seem to include duly 
commissioned members of the American diplomatic or consular 
services attached or assigned to American Commissions in enemy 
countries. Such diplomatic and consular officers are, apparently, 
in the same position in these cases as are Spanish diplomatic or 
consular officers in charge of American interests in enemy coim- 
tries, i. e., they have no authority under federal statutes to per- 
form notarial acts but might derive such authority from the laws 
of a particular state. 

The Second Assistant Secretary of State (Adee) to the Commissioner in 
Austria (Frazier), no. 281, Feb. 16, 1921, MS. Department of State, file 
125.0064/1. 

Similar instructions had been sent previously to the Commissioners In 
Hungary and Germany : Mr. Adee to Commissioner Grant-Smith, no. 307, 
Nov. 26, 1920, and Mr. Adee to Commissioner Dresel, no. 1248, Feb. 12, 1921, 
ibid. 

On May 9, 1922 the Department of State instructed Maxwell Blake 
to proceed to the seat of the Albanian administration and to call upon 
the authorities and inform them that he had been sent to Albania in 
order to report to the Department and that his detail there did not 
imply recognition. He was told that his relations with the Albanian 
officials would be entirely informal and unofficial and that he ^ould 
refrain from requesting formal recognition for himself or members 
of his staff. His headquarters, it was said, were to be known as the 
American Commission and his accounts were to be rendered as Consul 
General detailed as Commissioner. 

Secretary Hughes to Consul General Blake, May 9, 1922, MS. Depart- 
ment of State, file 123B58/176. 

The Czechoslovak National Council, through its President, informed 
the Department of State, on November 5, 1918, that it had appointed 
Charles Pergler its Commissioner in the United States and that it 
accredited him to the Government of the United States as the political 
and diplomatic representative of the Council with plenary power. 
The Department replied that it would be pleased so to accept him. 

Secretary Lansing to President Masaryk, Nov. 14, 1918, MS. Department 
of State, file 701.60Pll/2b. 
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SPECIAL ENVOYS 
§375 

In addition to diplomatic representatives appointed for general 
purposes, governments frequently designate envoys for particular 
purposes, such, as the conduct of special negotiations and attendance 
at coronations, inaugurations, or other state ceremonies to which 
special importance is attached. In some instances the ranking diplo- 
matic oflScer accredited to the country in which the ceremony is to 
take place is given a special designation for the occasion, and in other 
instances another person is designated. The designations, like the 
occasions giving rise to them, are always of a temporary character. 

On the general subject, see Wnston, Executhe Aijents vn American Foreign 
Relations (1929), and Prouss, “Diplomatic Privileges and Immunities of 
Agents Invested with Functions of an International Interest”, 25 AJ.I.L. 
(1931) 694 

In 1917 President Wilson sent a special diplomatic mission to Bus- 
sia composed, in part, of Elihu Boot, Ambassador Extraordinary of 
the United States of America on Special Mission; John B. Mott, 
Qiarles B. Crane, Cyrus H, McCormick, Samuel B. Bertron, James 
Duncan, Charles Edward Bussell, Envoys Extraordinary of the 
United States of America on Special Mission ; Major General Hugh 
L. Scott, Chief of Stall, Military Bepresentative of the President of 
the United States of America, on Special Diplomatic Mission, with 
rank of Minister; Bear Admiral James H. Glennon, Naval Bepre- 
sentative of the President of the United States of America, on Special 
Mission, with rank of Minister. 

Secretary Lansing to the Embassy at Petrograd, telegram 1407, May 16, 
1917, MS. Department of State, file 763 72/4711a. 

Norman H. Davis was appointed by the President, in March 
1933, as Chairman of the Delegation of the United States to the 
General Disarmament Conference at Geneva, Switzerland, and was 
given the rank of Ambassador while serving in that capacity. 

Secretary Hull to Norman H Davis, Mar 14, 1933, MS Department of 
State, file 500A15A4 Personnel/957 

Myron Taylor, the American representative on the special inter- 
governmental committee to facilitate the emigration from Austria 
and Germany of political refugees, was given the rank of Ambas- 
sador Extraordinary and Plenipotentiary. 

Secretary Hull to the American representatives in certain countries, tele- 
gram of May 7, 1938, MS. Department of State, file 840.48 Refugees/219A. 
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In 1927 the Department of State listed the following instances of 
American officers sent abroad on special missions with diplomatic rank : 

“Brig. General John E. Bussell; 

“Appointed by President Harding, High Commissioner with the rank 
of Ambassador Extraordinary, to represent the President in Haiti, Feb- 
ruary 11, 1922. 

“Sumner Welles; 

“Appointed by President Harding, Commissioner with the rank of Envoy 
Extraordinary and Minister Plenipotentiary, to represent the President of 
the United States in the Dominican Republic, July 1, 1922. 

“Basil Miles; 

“Appointed Special Representative of the United States with rank of 
Minister Plenipotentiary to assist the American Ambassador at Petrograd 
in representation of Interests of foreign governments, January 10, 1917. 
"Joseph C. Grew; 

“Appointed by President Wilson, Secretary General of the Commission 
of the United States of America to Negotiate Peace, with the rank of 
Envoy Extraordinary and Minister Plenipotentiary, November 30, 1918." 

Memorandum of the Under Secretary of State (Grew), Feb. 8, 1927, MS. 
Department of State, file 121.51/5. 

Special envoys with diplomatic rank have been accredited in 
various ways. In some instances they have been the bearers of auto- 
graphed letters of credence addressed to the heads of foreign states, 
as for example : John Hays Hammond, who attended the coronation 
of George V in 1911 as special representative of the President (MS. 
Department of State, file 814,001G29/-) ; the American Ambassador 
to Japan, who attended the enthronement ceremonies of the Japanese 
Emperor in 1928 as the special representative of the President with 
the rank of Ambassador Extraordinary and Plenipotentiary {ibid, 
894.001H61/31a) ; Dr. W. E. B. DuBois, who attended the inaugura- 
tion of the President of Liberia in 1924 as special repre.sentative of 
the President with the rank of Envoy Extraordinary and Minister 
Plenipotentiary {ibid. 882.001/19) ; H. M. Jacoby, who attended the 
coronation of the Ethiopian Emperor in 1930 as special representative 
of the President with the rank of Ambassador Extraordinary and 
Plenipotentiary {ibid. 884.001 Selassie 1/147). In some instances it 
has been necessary to telegraph the letters of credence of special en- 
voys, as in the following cases: the American Minister to Bolivia, 
who attended the inauguration ceremonies of the Bolivian President 
in 1917 as special representative of the President with the rank of 
Ambassador {^id. 824.00/35) ; the American Minister to Yugoslavia, 
who attended the wedding of the King of Yugoslavia in 1922 as 
the special representative of the President with the rank of Ambas- 
sador {^id. 860H.001AL2/14) ; the American Ambassador to Argen- 
tina, who attended the national centennial of Uruguay in 1930 as 
tiie special representative of the President with the rank of Ambas- 
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sador Extraordinary and Plenipotentiary {ibid. 833.415/40) ; and the 
American Ambassador to Belgium, who attended the wedding of the 
Belgian Crown Prince in 1926 as special representative of the Presi- 
dent with the rank of AmbSissador Extraordinary {ihid. 855.0011/17). 
In some instances the Department of State has merely telegraphed 
to the Foreign Minister of the counti-y to which the special envoy 
was accredited in regard to his designation, as was done in the case 
of the American Minister to Chile, who attended the second in- 
augural ceremonies of the President of Chile in 1929 as special repre- 
sentative of the President, with the rank of Ambassador {ibid. 
823.001L52/36), and in the case of the Artierican Ambassador to 
Spain, who attended the inaugural ceremonies of the Spanish Presi- 
dent in 1936 as special representative of the President with the rank 
of Ambassador {ibid. 852.001/7). 

In transmitting to Dr. Frank P. Corrigan in 1937 a commission 
issued by the President in which he was designated “Special Repre- 
sentative w’ith the rank of Envoy Extraordinary and Minister Pleni- 
potentiary to meet with representatives of the Governments of 
Venezuela and Costa Rica for the tender of good offices to the 
Governments of Honduras and Nicaragua with the object of facilitat- 
ing a pacific solution of the controversy which has arisen between them 
over the definition of their common boundary”, the Department of 
State explained that it was the usual practice for presidential com- 
missions to be retained by the person to whom issued but that he 
was authorized to request the American Legation in San Jose to pre- 
pare an authenticated copy of the commission which he might in his 
discretion deposit with the Commission then meeting in San Jose for 
the exercise of good offices in the dispute. 

Acting Secretary Welles to Minister Corrigan, Nov. 11, 1937, MS. Depart- 
ment of State, file 715.1715/930. 

During the war, the Governments associated with the United 
States sent special missions to this country. Although their mem- 
bers were not regularly connected with the Diplomatic Services 
of their respective countries, this Department, in a desire to assist 
these missions in their work, included in the Diplomatic List the 
names of a number of persons on special mission. Although these 
persons have been gradually recalled by their Governments, this 
arrangement has given rise to a number of Diplomatic Missions 
including honorary officers in their personnel. This has become 
embarrassing, because of an increasing number of requests for 
honorary diplomats to be included on the Diplomatic List, and 
the Department has now been obliged, much to its regret, to request 
that no officers be carried on the List “ad honorem”. 

The Assistant Secretary of State (Bliss) to the Minister of Bolivia 
(Ballivian), Jan. 8, 1923, MS. Department of State, file 701.0011/5lb. 
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AGENTS 

§376 

For a period of years prior to 1922 the United States was repre- 
sented in Egypt by an “Agent and Consul General”. It was also 
represented in Bulgaria by an “Agent” followed by a “Diplomatic 
Agent” during the years 1901-10. The rank of the representatives 
of the United States in these two countries is now that of Envoy 
Extraordinary and Minister Plenipotentiary. The title of the 
American representative in Morocco during the years 1917-25 was 
“Agent and Consul General”. 

An agent, in the practice of the United States, is a di^omatic 
representative accredited to the minister for foreign affairs of 
a dependent state. There is only one such oflScer now in the 
service, namely the “[DiplomaticJ Agent and Consul General” 
to Morocco, the consular office being superadded. 

The Chief of the DiTision of Foreign Service Administration (Davis) to 
Miss Lillie T. Bitting, Aug. 22, 1939, MS. Department of State, file 121.41/102. 
Regarding letters of credence for agents in Egypt, see iiid. 123Ar.63/lA and 
123G.193/3a. 


REPRESENTATIVES OF UNRECOGNIZED AND 
FALLEN GOVERNMENTS 

§377 

In a memorandum of April 6, 1920, transmitted to the Attorney Unrecognized 
General, regarding the diplomatic status of Ludwig C. A. K. Martens, Kovemments 
who purported to represent the Bussian Socialist Federal Soviet Be- 
public, the Department of State said : 

It appears that although the right of legation is accorded full 
Sovereign States and may be, in a limited sense, accorded Semi- 
Sovereign States, ... a deposed Sovereign or a community 
recognized as a belligerent can act only through political agents, 
who are not entitled to diplomatic privileges. 

The Department cited I Oppenheim’s International Law (2d ed., 

1912), pp. 442, 443; I Pitt Cobbett, Oases and Opinions on Inter- 
national Law (3d ed., 1909) 300; and II Phillimore, Commentaries on 
International Law ( 3d ed., 1882) , secs. 126 [ , 133, and concluded : 

It would seem since it is within the jurisdiction of the political 
department of this Government to recognize or refuse to recognize 
the existence of a foreign State, which recognition, when it is 
accorded or refused, is binding upon the other co-ordinate branches 
of this Government and cannot be controverted by argument or 
collateral proof, that Mr. Martens is not an accredited official of 
a foreign Government and is not entitled by right to those diplo- 
matic privileges recognized by International Law. 
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The Under Secretary of State (Polk) to the Attorney General, Apr. 8, 1920, 
MS. Department of State, file 701.6111/648. 

During the pendency ol proceedings looking to the deportation of 
Mr. Martens, in 1920, the Attorney General wrote to the Secretary of 
State that Mr. Martens claimed immunity on the basis of the closing 
proviso of section 3 of the Immigration Act of February 5, 1917, pro- 
viding that nothing in the act should be construed “to apply to ac- 
credited ofiScials of foreign governments”. He requested the opinion 
of the Secretary as to the meaning of the words quoted and their 
applicability to the status of Mr. Martens. The Under Secretary of 
State replied that — 

the term “accredited ofScials of foreign governments” was meant 
to refer to those officials of foreign governments who have come to 
the United States as representatives of their governments, as, for 
example, diplomatic officers. 

Before there can be an accredited officer of a foreign govern- 
ment, however, it must be admitted that the government which 
the person purports to represent actually exists, and that the officer 
is in fact accredited by such existing government. The question of 
whether the so-called Russian Socialist Federal Soviet Republic 
should be considered by the United States as an existing govern- 
ment is entirely within the discretion of this Government. The 
underlying principles in such a case were enunciated by Chief 
Justice Marshall in the case of Rose v. Hymely (4 Cranch 
239) ... 

This Government has not recognized the Bolshevist regime at 
Moscow as an existing government, and has on more than one 
occasion publicly announced that Mr. Martens had not been 
received or recognized as “the representative of the Government 
of Russia or of any other government”. 

I am, therefore, of the opinion that the above quoted provision 
of the Immigration Act of February 5, 1917, has no application 
to the case of Mr. Martens. As of interest in this relation I may 
refer to the case of HoUanier v. Baiz, Consul General, 41 Fed. 
735, and to the opinion of the Supreme Court of the United States 
(135 U.S. page 403), sustaining the ruling of the District Court 
in the case just mentioned. 

The Under Secretary of State (Davis) to the Attorney General, Nov. 30, 
1920, MS. Department of State, file 701.6111/E305. 

On July 22, 1924 Senor Fausto Davila, who called at the Depart- 
ment of State, said that he had been appointed representative in 
Washington of the provisional government of Honduras and that 
he would like to exhibit papers designating him as such at a later 
date. He was informed that it was impossible to receive him officially 
as formal recognition had not been extended to the provisional gov- 
ernment of Honduras but that the Department would be glad to 
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receive him informally and discuss unofficially with him matters of 
interest to the Government of the United States and the provisional 
government of Honduras. He called again on July 25 and left 
papers which were found to consist of a note addressed by the Minister 
of Foreign Affairs of the provisional government to the Secretary 
of State, saying that Senor Davila had been appointed Envoy Extraor- 
dinary and Minister Plenipotentiary of Honduras near the Govern- 
ment of the United States, and that an office copy of the autographed 
letter of the President accrediting him in this character to the Presi- 
dent of the United States was enclosed. The papers were immediately 
returned to him with a statement that, as the United States had not 
formally recognized the provisional government of Honduras, it 
would not be possible to receive him as Envoy Extraordinary and 
Minister Plenipotentiaiy or to receive the note and copy of the letter 
of credence. It was again explained that the Department would at 
all times be glad to receive him informally. 

The Acting Secretary of State (Grew) to the American Minister in Hon- 
duras (Morales), no. 645, July 30, 1924, MS. Department of State, file 
701.1511/169a. 

. . . From about December 26, 1920 to January 28, 1924, the 
Government of Greece was not recognized by the United States 
Government, but Greece had a diplomatic representative at this 
capital, with whom necessary business between the two govern- 
ments was transacted informally. 

The Under Secretary of State (Phillips) to Thomas D. Luce, Mar. 26, 1924, 
MS. Department of State, file 701.6811/169. 

The Department of State, in February 1924, received a telegram 
from Dr. Ucles announcing his appointment as Secretary for Foreign 
Eolations of a regime in Honduras not then recognized by the United 
States. The Department authorized the American Legation in Hon- 
duras to say to Dr. Ucles that, though the official reception of an agent 
of an unrecognized regime by the Secretary of State would not be 
possible, he would be willing to see him on the definite understanding 
that the interview would be purely informal. 

Secretary Hughes to the American I,egation at Tegucigalpa, telegram 
26, Feb. 18, 1924, MS. Department of State, file 816.00/2893. 

A penalty is provided in section 601, title 22, of the United States 
Code for anyone other than a diplomatic or consular officer or attach^ 
who acts in the United States as an agent of a foreign government 
without prior notification to the Secretary of State. 

On December 18, 1937 Juan F. de Cardenas, referring to this pro- 
vision, notified the Secretary of State that he was acting in the United 
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States as agent for Generalissimo Franco and his authorities. In 
acknowledging the letter it was stated that of course the acknowledg- 
ment did not give him an ofiBcial status in the United States, since the 
Government of the United States had not recognized the regime of 
Generalissimo Franco. 

Secretary Hull to Juan F. de CArdenas, Dec. 27, 1937, MS. Department 
of State, file 701.5211/555. 

The Consul at Seville, Spain, was instructed by the Department of 
State, during the course of the Spanish insurrection, with regard to 
a proposal that an exchange of agents be arranged with the Franco 
regime, that he should orally inform the appropriate authorities that 
the Government of the United States had taken no step which might 
be construed as recognition of that regime and that it was not the 
practice of the United States to exchange agents with a regime which 
had not been recognized. 

Secretary Hull to the Consul at Seville, telegram 18, May 9, 1938, MS. 
Department of State, file 852.01/354. 

When the duties of Mr. Bakhmetefl, the Ambassador of the Pro- 
visional Government of Russia in the United States, terminated on 
June 30, 1922, the custody of the property of the Russian Government 
in the United States, including the Russian Embassy building, was 
considered vested in Serge Ughet, the financial attach4 of the Embassy. 
In notifying the Commissioners of the District of Columbia to this 
effect the Department said that Mr. Ughet’s diplomatic status with the 
Government of the United States had not been altered by thft termina- 
tion of the Ambassador’s duties and that he continued to enjoy the 
usual diplomatic privileges and immunities. 

Assistant Secretary Wright to Commissioner Oyster, -Jan. 8, 1924, MS. 
Department of State, file 701.6111/667. 

In two actions brought by the Russian Government against the 
Lehigh Valley Railroad Company, the District Court of the United 
States for the Southern District of New York declared that the Am- 
bassador of the “provisional Russian government” had the capacity 
to commence the cases before the court in 1918 even though that Gov- 
ernment might then have fallen, since he was then and continued to 
be until June 30, 1922 “the accredited ambassador of that government 
[to this], which recognized the government he represented”. 

Russian Oovemment v. Lehigh Valley R. Co., 293 Fed. 135, 136 (1923). 

The Secretary of the Navy inquired of the Department of State, 
in January 1920, whether the Russian Embassy or the acting com- 
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mercial attache thereof was competent to receive and receipt for money 
belonging to the Eussian Government. The Department replied that, 
while recognizing Boris Bakhmeteff as the Eussian Ambassador to the 
United States, it was not in a position to inform him as to Mr. Bakh- 
meteff’s authority or as to the authority of the acting commercial 
attache to do this. It was suggested that the Secretary of the Navy 
communicate with the Secretary of the Treasury. The former wrote 
again to the Department, in February 1920, that the Secretary of the 
Treasury stated that he did not object to payment’s being made to the 
financial attache of the Eussian Embassy provided this met with the 
approval of the Department of State. The latter said that it did not 
object as long as it was clearly understood that it assumed no re- 
sponsibility for the attache’s authority to receive and receipt for 
money belonging to the Eussian Government. 

The Second Assistant Secretary of State (Adee) to the Secretary of the 
Navy (Daniels), .Tan. 28 and Mar. 9, 1920, MS. Department of State, file 
701.6111/438, /445. 

In August 1932 the Secretary of State of Minnesota wrote to the 
Department of State enclosing an order for hearing on petition for 
administration of the estate of a certain native of Bussia, which he 
wished transmitted to the appropriate diplomatic representatives of 
Eussia in the United States. The Department replied that it had not 
recognized the existing regime in Eussia, that there were no diplomatic - 
or consular officers or other representatives thereof in the United 
States, and that that regime was not represented in this country by 
officers of any other government. The Department stated that it 
continued to recognize Serge Ughet as Eussian financial attache, in 
which capacity he was appointed by the Provisional Government of 
Eussia in 1917, but that, since Mr. Ughet did not represent the existing 
regime in Eussia, it was doubtful whether that regime would give any 
effect or credence to any action which he might take with respect to 
the interest of heirs in Eussia of persons dying in the United States. 

The Assistant Secretary of State (Rogers) to the Secretary of State of 
Minnesota, Sept. 1, 1932, MS. Department of State, file 311.613 Micbaelwlcz, 
Stephen/2. 


MEMBERS OF INTERNATIONAL BODIES 


§378 


As to courtesies, rights, and privileges of members of international 
commissions the Department of State in 1933 said : 


With reference to your second inquiry concerning courtesies, 
rights and privileges granted to members of international com- 
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missions (such as the Danube Commission, the Elbe and Oder 
Commission, etc.), you are advised that the provisions of Sections 
252-255 of Title 22, TJ.S. Code, ... do not apply to persons 
assigned to special missions or commissions such as those men- 
tioned by you. It is believed that the general principles of inter- 
national law with respect to diplomatic immunity do not extend 
to persons with such status unless the members of such commis- 
sions are attached to the regular diplomatic mission in Washing- 
ton of their respective countries and thereby they become entitled 
to diplomatic privileges in the regular way. They are, however, 
considered to be entitled to special protection and courtesies as 
distinguished citizens of their Governments. 

The Under Secretary of State (Phillips) to the Turkish Ambassador 
(Muhtar), Oct. 16, 1933, MS. Department of State, file 701.09/374. 

Article 37 of the multilateral convention instituting the defluitive statute 
of the Danube, signed at Paris, July 23, 1921, provides that the property 
of the International Commission established thereunder “and the person of 
the Commissioners are entitled to the privileges and immunities which are 
accorded in peace and war to accredited diplomatic agents”. 26 League of 
• Nations Treaty Series (1924) 173, 193. 

Article 8 of the multilateral convention instituting the statute of naviga- 
tion of the Elbe, signed at Dresden Feb. 22, 1922, provides that the delegates 
to the International Commission of the Elbe, the Secretary General, and his 
assistant “will enjoy the usual diplomatic privileges”. Ibid. 219, 226. 

The Department of State informed the Secretary of the Treasury, 
on February 27, 1929, that General Euprecht, the Uruguayan Delegate 
on the Commission of Investigation and Arbitration (Inquiry and 
Conciliation) in connection with the Paraguay-Bolivia boundary con- 
troversy, enjoyed a diplomatic status. 

The Assistant Secretary of State (White) to the Secretary of the Treasury, 
Feb. 27, 1929, MS. Department of State, file S11.114 Diplomatic (33). 

Your third inquiry relates to courtesies, rights and privileges 
extended to members of bodies constituted as a result of the vari- 
ous peace treaties signed since 1918 (for instance, the Mixed 
Commission for the Exchange of Greek and Turkish Populations) . 
You are advised that when such bodies are constituted pursuant 
to a treaty to which the United States is a party, the members 
thereof are granted exemption from the payment of customs duties 
on their effects accompanying them and are provided with special 
protection and courtesies on account of their official position. 
Diplomatic passports are issued by the United States to American 
citizens who are nominated or appointed by the United States to 
tribunals set up under international agreements to which the 
United States is a party. 

The Under Secretary of State (Phillips) to the Turkish Ambassador 
(Muhtar), Oct. 16, 1933, MS. Department of State, file 701.00/374. 

On May 6, 1920 the American Ambassador to France informed the 
Department of State that the French Government had consented to 
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grant certain diplomatic immunities to members of the Beparation 
Commission and that the negotiations leading up to this had been 
conducted on the theory that the different countries would grant 
reciprocal privileges to the personnel of the Commission in their re- 
spective countries. The Department instructed the Ambassador that 
the Government of the United States did not object in principle to 
granting reciprocal privileges but that diplomatic privileges and im- 
munities were granted by statute to ministers of foreign states or 
princes received as such by the President and that the statute would 
hardly cover representatives of the Reparation Commission. Addi- 
tional legislation to secure such privileges for them, it was said, would 
therefore be necessary and, while it was not possible to propose such 
legislation at that time, the matter would be favorably considered later. 

Secretary Colby to the Embassy in Paris, telegram 921, May 10, 1920, 

MS. Department of State, file 701.0611/79. 

In article 240 of the Treaty of Versailles the German Government agreed 
' to accord to members of the Reparation Commission “and its authorized 
agents the same rights and immunities as arc enjoyed in Germany by duly 
accredited diplomatic agents of friendly Powers”. 3 Treaties, etc. (Red- 
mond, 1923) 3331, 3422. 

Article XLVI of the convention for the pacific settlement of inter- inter- 
national disputes signed at The Hague on October 18, 1907 provides : 

The members of the Tribunal [The Permanent Court of 
Arbitration], in the exercise of their duties and out of their own 
country, enjoy diplomatic privileges and immunities. 

2 Treaties, etc. (Malloy, 1910) 2220, 2236. 

Article 19 of the Statute of the Permanent Court of International 
Justice provides: 

The members of the Court, when engaged on the business of 
the Court, shall enjoy diplomatic privileges and immunities. 

Per. Ct. Int. Jus,, ser. D, no. 1, Statute and Rules of Court and Other 
Constitutional Documents, Rules or Regulations (3d ed.. Mar. 1936), p. 

16. 

For the exchange of notes of May 22, 1028 between the President of 
the Permanent Court of International Justice and the Minister of Foreign 
Affairs of the Netherlands in regard to the diplomatic privileges and im- 
munities of the judges of the court and officials of the registry at The 
Hague and the “General Principles” and “Regulations for Their Applica- 
tion" agreed upon, see ibid. 69. 

The German Embassy, in 1925, asked that full diplomatic courtesies 
be extended by the Government of the United States to the German 
members of the Mixed Claims Commission of the United States and 
Germany. The Department of State informed the Treasury De- 
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partment that, while it did not consider that these gentlemen had full 
diplomatic status, it believed that they were entitled to receive special 
courtesies and privileges by reason of the nature of tlieir mission 
and expressed the hope that they would be permitted to import ar- 
ticles of merchandise without payment of duty. The Treasury De- 
partment replied that it would be glad to authorize the free entry 
of articles imported by the German members of the Mixed Claims 
Commission during the period of their stay, in view of the state- 
ment that they were on a mission of a diplomatic character. 

The Assistant Secretary of State (Wright) to the Secretary of the 
Treasury, May 7. 1925, MS. Department of State, file 462.11W892/474 ; 
the Acting Assistant Secretary of the Treasury (Birgfeld) to the Sec- 
retary of State (Kellogg), May 14, 1925, and Secretary Kellogg to the 
German Ambassador (Von Maltzan), May 22, 1925, iUd. /485. 

Article 7 of the Covenant of the League of Nations provides that: 

Representatives of the Members of the League and officials of 
the League when e^aged on the business of the League shall 
enjoy diplomatic privileges and immunities. 

3 Treaties, etc. (Redmond, 1923 ) 3336, 3338. 

In further reference to the status of the staff of the League of Nations 
and the International Labor Office, see the note in the Annual Digest, 1929-30, 
p. 314, and the modus vivendi of 1926 agreed upon by the Secretary General 
of the League of Nations, the Director of the International Labor Office, 
and the Swiss Federal Political Department, League of Nations, Official 
Journal (1926) 1422, and I Hudson, International Legislation (1931) 224. 

For cases regarding the immunity from judicial process of representa- 
tives accredited to or sent by the League of Nations and officials of the 

League and the International Labor Office, see : V. c. D. 

(Court of First Instance of Geneva, 1926), 54 Journal du droit international 
(1927) 1175, Annual Digest, 1925-26, Case No. 247; O. M. c. A. O. (Court 
of Civil Justice of Geneva acting as supervisory authority for the Debt 
Collection and Banki-uptcy Offices, 1929), Annual Digest, 1929-30, Case No. 
204; W. K. c. Office des Poursuites (Court of Civil Justice of Geneva 
acting as supervisory authority for the Debt Collection and Bankruptcy 
Offices, 1929), Hid. 205; Assurance OdnSrale des Eauai et Accidents c. F. B. 
(Court of Civil Justice of Geneva acting as supervisory authority for 
the Debt Collection and Bankruptcy Offices, 1929), Hid. 206; Parlett c. 
Parlett (Court of First Instance of Geneva, 1927), Hid. 207; Oonfdddration 
suisse c. Ivan de Justh (Switzerland, Federal Assizes, 1st Dist., 1927), 40 
Revue pdnale suisse (1927) 179, 22 Revue de droit international privd 
(1927) 650. 

In response to your first inquiry concerning rights^ courtesies 
and privileges granted to agents of the League of Nations, I may 
state that under customary international law, diplomatic privi- 
leges and immunities are only conferred upon a well-defined class 
or persons, namely, those who are sent by one state to another 
on diplomatic missions. Officials of the League of Nations are 
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not as such considered by this Government to be entitled while 
in the United States to such privileges and immunities under 
generally accepted principles of international law, but only under 
special provisions of the Covenant of the League which have no 
force in countries not members of the Lea^e. 

It is believed that the authorities of Qiis Government would 
not be warranted under our law which is declaratory of inter- 
national law, in according to agents of the League of Nations 
diplomatic immunities in the United States since such agents are 
not comprehended in the definition of diplomatic officers con- 
tained in our statutes. Section 40 of Title 22 of the Code of Laws 
of the United States reads as follows: 

“ ‘Diplomatic Officer’ shall be deemed to include ambassadors, 
envoys extraordinary, ministers plenipotentiary, and ministers 
resident and none others.” 


Your attention is invited to the fact that the immunity from 
suit provided in Section 252 [of title 22 of the United States 
Code] is granted to “any ambassador or public minister of any 
foreign prince or State, authorized and received as such hy the 
Presment, or any domestic or domestic servant of any such 
minister”. 

Customs courtesies and free entry privileges are granted to 
League officials en route through the United States and measures 
for their protection are afforded if requested. 

The Uader Secretary of State (Phillips) to the Turkish Ambassador 
(Muhtar), Oct. 16, 1933, MS. Department of State, file 701.09/374. 

On the general subject of the status of officials of international organiza- 
tions, see Basdevant, Let fonctionnaires intemationmx (Paris, 1631). 

In 1941 the Under Secretary of State wrote to the Assistant Director 
of the Pan American Union that it had been found impossible to ac- 
cord him diplomatic status in the United States. 

The Under Secretary of State (Welles) to Dr. de Alba, Apr. 8, 1941, MS. 
Department of State, file 710.001/941. 


UNION OF CONSULAR AND DIPLOMATIC FUNCTIONS 

§379 

The act of Congress approved May 24, 1924, as amended by the act 
approved February 23, 1931, provides: 

. . . Foreign Service officers may be commissioned as diplo- 
matic or consular officers or both : Provided, That all such ap- 
pointments shall be made by and with the advice and consent of 
the Senate : And frovided further. That all official acts of such 
officers while serving under diplomatic or consular commissions 
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in the Foreign Service shall be performed under their respective 
commissions as secretaries or as consular officers. 

43 Stat. 140; 46 Stat. 1207, 1208; 22 U.S.O. |4. See post, eh. XV, §723. 

For administrative purposes most officers of the Foreign 
Service of the United States hold commissions both as Secretaries 
in the Diplomatic Service and as Consuls General, Consuls, or 
Vice Consuls. This enables this Government administratively 
to assign them to any position in the Service without other com- 
missions except post commissions in the case of consular officers 
and makes the body of permanent officers of the Service very 
flexible. 

In certain capitals, where it has been found practicable, the 
Missions and the consular offices have been combined into single 
offices for the purpose of increasing their efficiency. In these 
cases, the officers below the rank of Chief of Mission assigned to 
the combined offices serve in a dual capacity, are conimissioned 
in both capacities, and exequaturs or recognition are requested 
for them in their consular capacity. The diplomatic status of 
the officers is established in accordance with the usual practice 
by notifying the Government to which they are accredited. The 
offices function under the direction of the Chiefs of Mission and 
the officers perform such duties, either diplomatic or consular, 
as may be assigned to them by the Chiefs of Mission. 

In the case of foreign representatives who serve in a similar 
dual capacity in Washin^on, this Government, upon being 
notified of their appointment, accepts them in their diplomatic 
capacity and issues exequaturs or recognition to them in their 
consular capacity. No objection is raised to their functioning 
in their dual capacity. Diplomatic status is accorded, however, 
only to such officers serving in a dual capacity who actually 
reside in Washington. 

The Assistant Secretary of State (Carr) to the Egyptian Minister 
(Youssef), June 11, 1936, MS. Department of State, file 120.31/298. 

Mr. Keith, who held an exequatur as American Consul at Bern, 
Switzerland, was temporarily appointed Second Secretary of Lega- 
tion in that country in 1937. Wlien notice of this was given to the 
Swiss Foreign Office it indicated its willingness to recognize bim 
in the diplomatic capacity but indicated that in this event he would 
not be extended an exequatur for his consular functions. The De- 
partment of State, in an instruction to the Minister, expressed its 
understanding that under Swiss law Mr. Keith could continue to 
exercise his consular functions without an exequatur and stated that 
from the point of view of the Government of the United States an 
exequatur would not be necessary for the performance of notarial 
acts. The Minister subsequently notified the Foreign Office that it 
was intended to designate Mr. Keith permanently as Second Secre- 
tary of Legation and that it was desired that he continue to perform 
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consular functions. The Foreign Office replied that it would con- 
sider his exequatur as void but that it raised no objection to his 
continuing to exercise such functions. 

Minister Wilson to Secretary Hull, no. 4844, Mar. 4, 1937, MS. D^ait- 
ment of State, file 123K262/211 ; the Assistant Secretary of State (Carr) 
to Mr. Wilson, no. 3988, Apr. 16, 1937, ibid. /218: Mr. Wilson to Mr. Hull, 
no. 4977, May 27, 1937, ibid. /216. 

The Peruvian Charge d’Affaires ad interim having notified the 
Department of State in 1910 of the appointment of a Peruvian Con- 
sul General at New York as the commercial attache of the Peruvian 
Legation, the Department observed that it would occasion incon- 
venience to have the important office of Consul General supplemented 
by an office of minor diplomatic designation. The incumbent of the 
office in such case, it was said, would possess a dual status, his diplo- 
matic immunities outweighing those attached to his consular capac- 
ity, and the Department would therefore hesitate to advise the 
President to invest him by formal act of recognition with the diplo- 
matic status and immunities pertaining under the law of nations 
to a public minister. Such immunities, it was stated, would attach, 
under the laws of the United States, to his position if he were ad- 
mitted to membership in the Legation staff under the title of com- 
mercial attache The Charge informed the Department subsequently 
that the Consul General’s name had been withdrawn from the diplo- 
matic list submitted to the Department. 

The Third Assistant Secretary of State (Hale) to the Peruvian Chnrgd 
d’Affaires (De Treyre y Santander), no. 83, Feb. 3, 1910, MS. Department 
of State, file 5883/20. 

Requests have recently been received from various Missions for 
recognition as attach^ of those Missions of consular officers 
already bearing exequaturs from this Government. After due 
consideration of the matter, the Department has come to the 
conclusion that it is inadvisable to accede to requests that foreign 
Consular officers, functioning as such in the United States else- 
where than in tide capital, should regularly perform diplomatic 
duties as well. It has consequently felt constrained so to indi- 
cate to the Missions "whose Governments have evinced a desire to 
appoint as Commercial Attaches Consular officers functioning as 
such in any city of the United States other than Waslvn^on, 
D. C. 

Conversely, and quite obviously, having taken this position 
the Department would be unable to accede to a request that a 
diplomatic officer in this country td whom the consular office 
had been super-added, should perform consular functions out- 
side the capital, and at the same time maintain his diplomatic 
status. 
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The Under Secretary of State (Phillips) to the Honduran Minister 
(Cfirdova), Dec. 19, 1923, MS. Department of State, file 701.1511/157a. To 
the same effect, see Mr. Phillips to the Chilean Chargd d’ Affaires ad interim 
(Gana-Serruys), Dec. 19, 1923, Hid. 701 2511/296a ; Mr. Phillips to the 
Guatemalan Minister (Sanchez Latonr), Dec. 19, 1923, Hid. 701.1411/137. 
See also memorandum of a conversation between the Assistant Secretary of 
State (Carr) and the Swiss Minister (Peter) , Dec. 20, 1934, Hid. 702.5411/145 
- (refusal to recognize Consul General in New York as commercial attachd) ; 
the Assistant Secretary of State (Welles) to the Peruvian Ambassador 
(De BYeyre y Santander), June 5, 1935, Hid. 702.2311/286 (refusal to recog- 
nize Consul General in New York as commercial counselor of Embassy) ; 
Secretary Hull to the American Legation in Costa Bica, telegram 21, May 
29, 1936, Hid. 701.1811/209 (refusal to recognize the same person as Consul 
General in New York and as Secretary of Legation) . 

See also §389, post, on “Residence at Capital”. 

In acknowledging a note from the Cuban Embassy stating that a consul 
had been designated by the Cuban Government to render his services at the 
Cuban Embassy, the Department of State said that it understood that bis 
name would be carried on the Department of State’s "List of Employees in 
the Embassies and Legations in Washington not printed in the Diplomatic 
List”. The Assistant Secretary of State (Welles) to the Cuban Ambassador 
(Praga), Mar. 18, 1937, MS. Department of State, file 701.3711/619. 

The British Ambassador informed the Secretary of State in 1937 that the 
commercial secretary of the British Embassy was about to depart on leave 
of absence and that his duties would be temporarily assumed by the British 
Consul at Baltimore. The Department stated that, in view of the temporary 
nature of the latter’s assignment, a diplomatic identification card would not 
be issued to him and that his name would be carried on the Diplomatic List 
only during the absence of the commercial secretary. The Secretary of 
State to the British Ambassador, Dec. 4, 1937, MS. Department of State, 
file 701.4111/968. 

In 1935 the Polish Charge d’ Affaires ad interim notified the Secre- 
tary of State of the appointment of Mr. Gruszka, Polish Consul General 
at New York, as commercial counselor of the Polish Embassy. The 
Secretary pointed out that it was contrary to the long-established policy 
of the Department of State “to recognize a foreign citizen as a duly- 
accredited diplomatic officer in Washington and at the same time as a 
consular officer in another city”. The Secretary, therefore, before 
extending recognition to Mr. Gruszka in the capacity of commercial 
counselor, inquired whether it was intended to relieve him of his duties 
as Consul General and to request the termination of his recognition 
in thart capacity. The Charge replied that his Government did not 
intend to relieve Mr. Gruszka of his duties as Consul General but 
desired that, irrespective of the question of formal recognition other 
than in a consular capacity, he continue to conduct the commercial 
affairs of Poland in the United States. The Charg4 expressed the 
hope that the American Government would extend to him in the 
performance of those duties such courtesies and facilities as were 
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possible under the circumstances. The Secretary answered that the 
nffip.ia.lH of the Government of the United States would be pleased, 
under arrangements made by the Embassy cither formally or infor- 
mally, to afford Mr. Gruszka all appropriate courtesies and facilities 
in connection with the performance of such functions. 

The Secretary of State to the Polish Charge d’ Affaires ad Interim, Aug. 30 
and Nov. 23, 1935, MS. Department of State, file 701.60C11/292, /299. 

Upon certain occasions, however, as in an emergency, the Depart- 
ment has for a temporary period allowed persons to serve in a dual 
capacity. On other occasions, such as in the absence of a Minister, 
when there is no member of the Legation staff whom the Minister 
can designate as Charge d’Aflfaires ad interim during his absence, 
the Constd General in another city has been temporarily placed in 
charge of the Mission. 

The Assistant Secretary of State (Messersmith) to the Chargd d’Affaires 
ad interim in the Union of South Africa (Russell), no. 320, Sept. 28, 1937, 
MS. Department of State, file 701.0011/267. 

The Argentine Embassy informed the Department of State, on Aug. 13, 
1932, of the deatli of the Consul General of the Argentine Republic in the 
city of New York and said that the Counselor of the Embassy would be In 
charge of the Consulate General pending the appointment of a successor 
to the deceased. The Department stated that, while it seemed reasonable 
to permit a foreign diplomatic ofBcer to be placed in charge of a consular 
office temporarily in the case of emergency, it was contrary to its practice 
to recognize a foreign representative in a diplomatic capacity in AYashington 
and at the same time in a consular capacity in another city for an indefinite 
period. The Assistant Secretary of State (White) to the Argentine Ambas- 
sador (Espil), June 30, 1933, MS. Department of State, file 701.3511/461A. 

After the recall In 1927 of the Estonian Envoy Extraordinary and 
Minister Plenipotentiary to the United States, the Department of State 
carried the name of the principal Estonian consular officer in the city of 
New York on the monthly Diplomatic List as Estonian Consul General or 
Acting Consul General in New York city “in charge of Legation”. When 
the Estonian Legation was discontinued in Washington, the Estonian Consul 
General in New York notified the Department that his Government bad as a 
matter of convenience placed him in charge of the Legation. The Depart- 
ment took cognizance of this action and, as a matter of courtesy, entered the 
name of the Consul General In that capacity in the Diplomatic List. It 
agreed to this arrangement as a purely temxiorary expedient on the assump- 
tion that it would be ended shortly thereafter by the reestablishment of an 
Estonian Legation in Washington. The Consul General, while permitted 
to address communications to the Department on diplomatic matters, was 
uniformly addressed by the latter with respect to such matters as “Consul 
General in charge of Legation”. He was considered to have no Immunities 
beyond those attaching to Estonian consular officers on duty in the United 
States and was invited as a courtesy to certain official diplomatic 
functions. 

The Department of State Instructed the Cbargd d'Aflalres ad interim 
in Tallinn on June 26, 1933 that, since the continuance of this arrangement 
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for nearly six years seemed to indicate that the Estonian Government did 
not intend to reestablish its Legation in Washington in the near future and 
in view of the expressed desire of certain other governments to make similar 
arrangements for their representation in the United States, to which the 
Government of the United States was not prepared to accede, he should 
bring to the attention of the Estonian Minister of Foreign Affairs the desire 
of the Government of the United States to regularize the existing anomalous 
situation with regard to the status of the Estonian Acting Consul General 
in the city of New York. He was instructed to say that, if there were no 
likelihood of a Legation’s being soon reestablished in Washington, the 
Government of the United States, since it was not prepared to accord the 
status then enjoyed by the Estonian Acting Consul General to consular 
officers of other countries, would be constrained to remove the name of 
the principal Estonian consular officer in New York from the Diplomatic 
List, but that this would involve no change in his status except that his 
name would not be entered in the Diplomatic List and that he would not 
be addressed as “in charge of Legation”. With regard to diplomatic mat- 
ters, it was said, he would of course have as ready access to the appropriate 
officials of the Government of the United States as in the past, and this 
Government would be prepared to discuss with him any matters which he 
might desire to take up with it The Department further instructed the 
Chargd that, since it did not wish to take any action which might impair 
the personal position of the then Estonian Acting Consul General in the 
city of New York, it was prepared to retain his name on the Diplomatic 
List for such time as he remained the principal Estonian consular officer 
there. 

The Acting Secretary of State (Phillips) to the Chargd d’ Affaires ad 
interim in Estonia (Carlson), no. 27, June 26, 1933, MS. Department of State, 
file 701.60ill/36A. 

A similar instruction was sent on June 26, 1933 to the Chargd d’Affaires ad 
interim in Latvia in regard to the Latvian Consul General in New York, who 
was being carried on the Diplomatic List as “in charge of Legation” and 
whom the Department of State had refused to receive as Chargd d’Affaires 
on the ground that it did not recognize diplomatic representatives residing 
outside of Washington. Mr. Phillips to Chargd Cole, no. 206, June 26, 1933, 
im. 701.60Pll/34a. 

The Ambassador to Belgium, who was accredited also as Minister to 
Luxembourg, informed the Department of State in May 1933 that Luxem- 
bourg wished to appoint an Honorary Consul General at New York, to bo 
charged also with the custody of the Legation during the absence of the 
Chargd d’Affaires. The Department informed the Ambassador that its rules 
would not permit the acceptance of the suggestion of a dual position such as 
that proposed by the Luxembourg Government. The Ambassador was re- 
quested to inform the Luxembourg Government that, owing to the long 
absence of its Chargd d’Affaires from his post and the small likelihood of his 
returning to Washington in the near future, his name was being removed 
from the Diplomatic List He was instructed to explain that this action 
would have no bearing on the relations between the two countries, since the 
United States would continue to maintain its diplomatic representation 
near the Luxembourg Government. The Acting Secretary of State (Phil- 
lips) to the American Embassy in Brussels, telegram 34, June 8, 1933, MS. 
Department of State, file 702.50A11/8. 
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In the course of his opinion in Engelke v. Musmmn, Viscount Dune- 
din said ; 

. . . Mr. Engelke "will enjoy diplomatic privilege not because 
he is styled Consular Secretary but because he, as an accredited 
member of the Ambassador’s household, has privilege as such and 
does not forfeit it because he does some consular work. 

In his opinion in the same case Lord Phillimore said that — 

the positions of diplomat and consular employee are not mutually 
exclusive, and . . . indeed it has been in the past not uncommon 
to clothe a consul or consul-general with certain diplomatic func- 
tions and thereby to give him a diplomatic status. 

[1928] A.C. 433, 447, 449. 


DIPLOMATIC LIST 

§380 

The Department of State has said in regard to the publication 
of the Diplomatic List : 

Names of members of foreign legations and foreign embassies 
in the United States entitled to diplomatic immunities, down 
to and including the grade of attache, are published in the Dif- 
lomatic List, The names of other persons entitled to such im- 
munities are contained in the List of Employees in the Em- 
bassies and Legations in Washington not Printed in the Diplo- 
matic List. 

The Under Secretary of State (Grew) to the German Charge d’Affaires 
ad interim (DieckhofC), July 16, 1926, MS. Department of State, file 
701.05/126. 

Although there does not appear to be any statutory provision 
specifically directing that this Department publish a list of 
diplomatic ofiicers duly accredited to it [this Government] by 
foreign governments and accepted and recognized as such of- 
ficers by this Government, the publication of such a list is a 
usual practice of nations in the conduct of foreign affairs. The 
diplomatic list of the United States has been published monthly 
since September 1893. 

The Legal Adviser of the Department of State (Hackworth) to Samuel 
P. Frank, Dec. 16, 1931, MS. Department of State, file 026 Diplomatic 
Llst/4. 

“1. The names of aU duly accredited foreign diplomatic ofScers are 
included in the Department’s Diplomatic List. 

“It is customary for most foreign missions to submit monthly a list 
of those employees of embassies and legations not appearing in the Diplo- 
matic List. This list, with a copy of the Diplomatic List, is transmitted to 
the Marshal of the District of Columbia and both groups are entitled to 
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the Immunity prescribed in Sections 4063-4065 of the Revised Statutes 
of the United States. 

“II. The general privileges accorded under international law to diplo- 
matic representatives in Ihe United States are not limited to those whose 
names are contained in the “Diplomatic List”, hut are extended generally 
to all persons who are officially recognized by the Dexiartment of State 
as attached to a diplomatic mission.” 

The Chief of the Division of Near Eastern Affairs (Murray) to the 
Greek Minister (Simopoulos), Mar. 20, 1931, MS. Department of State, 
file 701/170. 

In -1937 the Dominican Legation requested the Department of State 
to issue identification cards to its subordinate employees. The De- 
partment replied: 

In contrast to the laws of certain foreign countries, the posses- 
sion of identification cards is not a statutory requirement in the 
United States. Accordingly, identification cards as such are non- 
existent in the United States and there is no express provision 
of law for the issuance of identification cards to persons residing 
in this country, whether they are nationals thereof or aliens 
residing therein, ofiicially or otherwise. 

In this connection it is pertinent to add that the Secretary of 
State, recognizing the occasional necessity for accredited diplo- 
matic agents of foreign governments being in a position to 
identify themselves easily and readily, has provided for the issu- 
ance without charge, to accredited diplomatic officers in Washing- 
ton, of cards which are generally referred to as diplomatic identi- 
fication cards. This gratuitous action, however, is taken only as 
a courtesy to such accredited diplomatic officers and not as a legal 
requirement. 

In the event the Minister is of the opinion that a document of 
identity would be of assistance to an employee of the Legation, a 
document over the signature of the Minister and the Legation 
seal stating the capacity in which the employee is serving the 
Legation would provide every need of identification with the 
authorities of the District of Columbia and would be honored 
by the police and other officers of the District. 

The Secretary of State to the Dominican Minister, Aug. 31, 1937, MS. 
Department of State, file 701.3911/359. 

“No provision has been made for the issuance of identification cards to 
persons whose names are not included on the Diplomatic List. This does 
not mean that such persons do not receive the privileges and immunities to 
which persons who are attached to the person of the Chief of Mission are 
legally entitled.” The Secretary of State to the Yugoslav Minister, June 16, 
1937, MS. Department of State, file 7ai.60Hll/181. 

In reply to a request by an attorney for a certificate of the Secretary 
of State showing the diplomatic status of the commercial attach4 to 
the Peruvian Embassy, the Department said that it was its practice 
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to furnish such certificates only upon the request of the diplomatic 
officer concerned or upon an order of a competent court. 

The Third Assistant Secretary of State (Bliss) to Thomas J. Molloy, July 
9, 1921, MS. Department of State, file 701.2311/163. 

An application to release the Rogday was made on behalf of the 
Kussian Government through its consular officer in San Francisco. 
It was accompanied by a certificate of the Secretary of State certify- 
ing that Mr. Bakhmeteff was the duly accredited diplomatic repre- 
sentative of Kussia to the United States at Washington and a certificate 
from the latter that the person presenting the suggestion was entitled 
to recognition as the acting Eussian Consul at San Francisco and 
authorized to represent the Eussian Government in the matter before 
the court. The District Court of the United States said that the ques- 
tion raised by the libelants as to whether the officers making the 
demand duly represented the existing Eussian Government presented 
no proper subject of inquiry for the court, “tliat being purely a political 
question, concluded here by the certificate of the Secretary of State”. 

The Rogday, 279 Fed. 130-131 (N.D. Calif., 1920). 

The Department has observed that in a number of Foreign 
Diplomatic Lists are carried the names of certain officers connected 
with American Diplomatic Missions vfho are not Diplomatic Offi- 
cers, nor Military, Naval or Commercial Attaches or Assistant 
Attaches. It is the Department’s desire to have as nearly as may 
be possible uniformity in this respect. You are instructed there- 
fore to include in the lists submitted by your respective Missions 
for publication in Foreign Office lists the following commissioned 
officers : 

Heads of Missions; Diplomatic Officers of career; Consular 
Officers when attached to Diplomatic Missions with the rank of 
Secretary; Japanese and Chinese Secretaries, and Japanese and 
Chinese Assistant Secretaries ; and Military, Naval and Commer- 
cial Attaches and Assistant Military, Naval and Commercial 
Attaches when notifications of the designation of such officers 
have been received through the Department of State. 

It is observed by the Department in this connection that Trade 
Commissioners of the Department of Commerce are frequently 
^pointed by that Department temporarily to serve as Acting 
Commercial Attaches. The name of such officer, when notifica- 
tion is received by a Mission through the Department of State 
of his designation to serve as “Acting Commercial Attach^”, 
should be included in the list. 

With respect to those Missions to which are attached Student 
Interpreters and Military and Naval Officers as Language 
Attadies, the names of such officers may also be included in the 
lists submitted to the Foreign Office for inclusion in the Diplo- 
matic Lists. 

In no case is the name of any officer, other than those set forth 
above, to be included in lists submitted by the Missions for pub- 
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lication in the Diplomatic Lists without first receiving permission 
from the Department of State. 

The Assistant Secretary of State (Wright) to diplomatic oflScers, Jan. 24, 
1924, diplomatic serial 240, MS. Department of State, file 121/a. 

In the case of Engelhe v. Musmarm an action had been brought for 
arrears of rent against a Glerman consular secretary in London who 
also performed duties in the German Embassy. Upon appeal from 
an order for cross-examination of the defendant the Attorney General 
intervened and stated : 

The Attorney-General submits that it is a necessa^ part of His 
Majesty’s prerogative in his conduct of foreign affairs and his 
relations with foreign States and their representatives to accord 
or to refuse recognition to any person as a member of a foreign 
ambassador’s staff exercising diplomatic functions. For this 
purpose a list of the members of his diplomatic staff is furnished 
from time to time to the Secretary of State by every foreign 
ambassador. This list is not accepted as of course on behalf of 
His Majesty, and after investigation it not infrequently happens 
that recognition is withheld from a person whose name appears 
upon the furnislied list, either because his diplomatic status is in 
doubt or because the number of persons for whom that status is 
claimed appears to the Secretary of State to be excessive. The 
list prepared by the Secretary oi State and forwarded by him to 
the sheriffs for the purposes of the statute of Anne, while it is 
based upon the list furnished in the first instance by the ambassa- 
dor, is not therefore necessarily identical with it. The sheriffs’ 
list, however, is not itself conclusive evidence in a court of law 
on the question of diplomatic status, since it is plain that changes 
may have occurred in the personnel of the ambassador’s staff since 
the list was prepared with the result that persons whose names 
appear in it may have ceased to be members of the staff and others 
whose diplomatic status is undoubted may not yet have been 
included in it. 

He took the position that a statement that recognition had been ac- 
corded to any particular person as a member of the diplomatic staff of 
the foreign ambassador, made on behalf of His Majesty either by the 
Secretary of State or the Attorney General in person, was conclusive 
of the diplomatic status of that person. 

The House of Lords held that the defendant was entitled to diplo- 
matic privilege. Lord Buckmaster said : 

Now the acceptance and recognition of persons who form the 
staff of an ambassador are matters which, having regard to the 
practice in the conduct of foreign affairs, are equally based on the 
comity of nations and necessarily also within the cognizance of 
the Crown acting through the Foreign Office. They are in a 
position to know what are the duties performed and the persons 
who perform them, and it is plain that, though they trust the 
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list put forward if it appears from their knowledge to be a list 
which might reasonably be accepted, yet the list itself is scruti- 
nized, inquiries are made and, if necessary, persons are removed 
for sufficient reasons. . . . The list is not conclusive, nor is it 
the list itself on which reliance is to be placed, but on the state- 
ment of the Crown, speaking through the Attorney-General, stat- 
ing that a particular person at the critical moment is qualified to 
be upon the list. When this statement has been made it is difficult 
to see how it can be questioned without the introduction of pro- 
ceedings which in the person of the ambassador himself, and 
equally of his wife and family and staff, it would obviously be 
undesirable to institute. 


Lord Phillimore said : 


When therefore the certificate from the Foreign Office was 
delivered by the Attorney-General, it was not, as suggested on be- 
half of the plaintiff, a piece of hearsay evidence, a mere narrative 
of what the Ambassador had told the Foreign Office. It was a 
statement of what the Secretary of State on behalf of His Majesty 
had done, not what he was doing ad hoc, or what he was believing 
and repeating, but what the Foreign Office had done. The certifi- 
cate is no attempt on the part of the executive to interfere with the 
i udiciary of the country. The status which gives the privilege has 
oeen already created by the Crown in virtue of its prerogative in 
order to administer its relations with a foreign country in accord- 
ance with international law. 

[1928] A.C. 433, 435, 443, 444, 451. 

See also the French case of Drtilek c. Bariier (Court of Appeal of Paris, 
7th chamber, 1925), (63 Journal du droit international [1926] 638; Annual 
Digest, 1925-26, Case No. 242), summarized post, §402. 


The Persian Legation inquired of the Department of State as to the 
status of its physician. The Department replied that in the past it had physicians 
sanctioned the inclusion in the list of employees of foreign embassies 
and legations of the names of native physicians whose duty it was to 
minister solely to the medical needs of the chief and staff of the mission. 

While a subject or citizen of a foreign country might obtain a license 
to practice medicine in the District of Columbia, it was said, the De- 
partment would not permit the inclusion in the list of employees of a 
foreign mission of the name of a general practitioner or one engaged 
in practice outside of the embassy or legation. 

The Chief of Protocol (Dunn) to the Persian Legation, Oct. 9, 1934, MS. 

Department of State, file 701.9111/427. 

In response to an inquiry by the Department of Health of the city of 
New York as to the status of Dr. Shevket Namik, who, it appeared, described 
himself as medical attach4 of the Trukish Fmbassy in Washington, though 
he was resident in New York, the Department of State said that he ha4 
arrived in the United States with the suite of the Turkish Ambassador to 
the United States, in the capacity of physician to the Fmbassy ; that Ms 
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status was not that of a diplomatic oflScer but merely of a member of the 
official household of the Ambassador and that, while, as such, he was en- 
titled to certain immunities, the continued enjoyment thereof was depend- 
ent upon residence near his Chief ; and lhat the Turkish Embassy had been 
so advised. The Department also said that the Embassy had been notified 
that his professional services should be limited to members of the Embassy 
staff. The Department subsequently informed the Department of Health 
that Dr. Namik had been instructed by the Turkish Ambassador to pro- 
ceed Immediately to Washington, where he was to take up his permanent 
residence. The Under Secretary of State (Castle) to S. Dana Hubbard, 
May 4 and May 11, 1931, MS. Department of State, file 701.6711/271, /275. 

The Department of State informed the President in 1918 that no such 
post as “physician to an embassy” existed in the American diplomatic 
service and that it was without authority to create one. It stated that 
there would be no objection to Dr. T. ’s styling himself “Physi- 

cian to the American Ambassador at Tokyo”, although such designation 
could not be officially recognized. The Department subsequently instructed 

the Ambassador in Tokyo that he might authorize Dr. T. to 

assume the honorary title of “Physician to the American Embassy at 
Tokyo”. The Acting Secretary of State (Polk) to the Ambassador in 
Japan (Morris), Aug. 6, 1918, MS. Department of State, file 124.94/6. 

Honorary It is contrary to the practice of the Department of State to include 
officm*^*^ in the Diplomatic List foreign diplomatic ofBcers having but an 
honorary status, although an exception was made in the case of 
Constantin Brun, Honorary Counselor of the Danish Legation, in 
recognition of his long years of service as Minister of Denmark in 
the United States. 

The Assistant Secretary of State (Carr) to the Venezuelan Minister 
(Arcaya), Dec. 1, 1933, MS. Department of State, file 701.3111/205. 


BEGINNING AND END OF MISSION 

APPOINTMENTS 

§381 

Power of The act of Congress approved March 2, 1909 repealed the pro- 
appointment yjgjQjj contained in the act approved March 1, 1893 that whenever 
the President should be advised that any foreign government was 
represented, or about to be represented, in the United States by an 
ambassador, envoy extraordinary, minister plenipotentiary, minister 
resident, special envoy, or charge d’affaires, he was authorized, in 
his discretion, to direct that the representative of the United States 
to such government should bear the same designation, but that this 
provision should in no wise affect the duties, powers, or salary of 
such representative. 27 Stat. 496, 497; 35 Stat. 672. 
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The act of 1909, just referred to, further provided that “hereafter 
no new ambassadorship shall be created unless the same shall be 
provided for by Act of Congress”. IbiA. 

In 1909, subsequent to the recognition of Bulgaria as an inde- 
pendent kingdom, it was proposed to commission and accredit to Newdlplo- 
Bulgaria as Envoy Extraordinary and Minister Plenipotentiary Mr. ™ 

Eddy, who at that time occupied the post of Minister to Bumania 
and Serbia and Diplomatic Agent to Bulgaria. The question having 
arisen whether it was necessary, in order to accomplish this proposed 
change, to have Congress pass an act creating the new post, or 
whether, since no increase in salary was involved as a result of the 
proposed change, it could be made by official nomination by the 
President without previous action of Congress, the Solicitor for the 
Department of State, on June 14, 1909, expressed the following 
opinion : 

It seems entirely clear that it is not necessary that Congress 
should create the post of E. E. & M. P. to Bulgaria prior to the 
designation of Mr. Eddy to the mission. The Constitutional pro- 
vision reads that “HE (the President) shall have power, by and 
with the advice and consent of the Senate, to make treaties, pro- 
vided two-thirds of the Senators present concur ; and he shall nom- 
inate, and with the advice and consent of the Senate, shall appoint 
Ambassadors, other public ministers and consuls”. 

After quoting from an opinion of Attorney General Cushing (7 Op. 

Att. Gen. 186) , the opinion continued : 

It would thus seem clear that it is not necessary that Congress 
should create the post E. E. & M. P. to Bulgaria, in order that it 
might come into existence. The President can create the post by 
appointing some one to fill it.* (*This would not seem to lie 
affected by the provisions of Public Act No. 292, March 2, 1909, 
which, if constitutional, applies in terms only to Ambassadors.) 

It would seem, however, that since Congress is in session, it 
would be necessary for the President to nominate Mr. Eddy and 
submit his nomination for confirmation to the Senate. 

The final paragraph of article 2, section 2 of the Constitution 
provides, “The President shall have power to fill up all vacancies 
that may happen during the recess of the Senate, by granting com- 
missions which shall expire at the end of their next session”. 

Inasmuch as this gives power to the President to fill by appoint- 
ment any vacancy “that may happen during the recess' oi the 
Senate,” and inasmuch as the Senate is now in session, an appoint- 
ment would seem not to fall within the powers given to the Presi- 
dent by the above quoted Constitutional provision. ThereforOj if 
Mr. Eddy is now nominated for the position, this nomination 
should be sent to the Senate for confirmation. 

However, since the post of E. E. & M. P. to Bulgaria does not 
at present exist, and since it would seem that such a post will not 
exist until the President takes some measures to create and fill it. 
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it would be possible for the President to postpone any action in 
the matter until after the adjournment of Congress. It would 
seem, further, that he could then nominate Mr. Eddy to the post, 
which act would create the post, and at the same time fill it. It 
would appear that such an act upon the part of the President 
would create a “vacancy” within the meaning of the Constitutional 
provision. Concerning this point, Mr. Cushing, in the opinion 
above referred to, said : 

“And thoughtfi.ll men have held that wherever no ‘ambassador’ 
or ‘public minister’ exists at the moment, and the exigency for one 
springs up, there is a ‘vacancy’ in the true spirit of the Constitu- 
tion”. (p. 212) 

It is believed, therefore, that Mr. Eddy may not be designated 
as E. E. & M. P. to Bulgaria during the present session of Congress, 
except by and with the consent of the Senate ; but that if his desig- 
nation be postponed until the Senate adjourns, then he may be so 
desimated on the ground that by such an act the President will 
be mling a “vacancy” within the meaning of the Constitutional 
provision above quoted. 

At the request of the Department the Diplomatic and Consular 
Appropriation Act for the year ending June 30, 1911 contained a provi- 
sion for an Envoy Extraordinary and Minister Plenipotentiary to 
Kumania, Serbia, and Bulgaria. 

The Charge d’Aflaires at Bucharest (Harvey) to the Secretary of State 
(Knox), no. 28, Nov. 15, 1909, and the opinion of the Solicitor for the Depart- 
ment of State, June 14, 1909, MS. Department of State, file 1128/5 ; Secretary 
Knox to the Honorable James Breck Perkins, Jan. 5, 1910, ibid. /8A; 36 
Stat 337. 

The Secretary of State, on February 8, 1927, in consultation with 
the Under Secretary, the Assistant Secretary, and the Solicitor, 
decided that, owing to the provision in the Constitution for the 
appointment of ambassadors and other public ministers by and 
with the advice and consent of the Senate, it would be illegal to 
accredit a counselor of embassy as an envoy extraordinary and min- 
ister plenipotentiary without the advice and consent of the Senate 
and that to give such a counselor of embassy the personal rank of 
minister might be interpreted as an attempt to circumvent the law. 
The Secretary felt that the cases of certain officers sent abroad on 
special missions could not be taken as precedents, because under those 
circumstances the President could give such an officer any rank he 
chose. 

Memorandum of the Under Secretary of State (Grew), Feb. 8, 1927, MS. 
Department of State, file 121.51/5. 

Designation In response to an inquiry in 1927 whether the existing practice of 
designating Foreign Service officers as counselors of embassies or 
legations by instructions signed by the Secretary of State or in his 
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behalf by an executive oflScer of the Department conformed with the 
provisions of section 16 of the act of May 24, 1924, authorizing the 
President to designate and assign any Foreign Service officer as 
counselor of embassy or legation, or whetlier such designations should 
be made directly by the President, the Solicitor for the Department 
of State expressed the opinion that the existing practice was “un- 
assailable from the point of view of law”. 

Memorandum of the Solicitor for the Department of State, Aug. 10, 1827, 
MS. Department of State, file 121.51/8 ; 43 Stat. 140, 143. 

There is no definite rule for determining whether the diplo- 
matic representative of one country at the capital of another 
country shall be given ambassadorial or ministerial rank. The 
determination of that question is necessarily a matter of policy 
involving consideration of a number of factors which may vary 
considerably in different countries and at different periods of 
time. Generally speaking, however, it may be said that the rank 
to be given the diplomatic representative accredited by one 
country to another is determined by mutual desires of the two 
governments concerned and is based largely on considerations of 
the political and economic relations existing between the two 
countries. Although the functions of the two types of diplo- 
matic officers are similar, it is sometimes found desirable to have 
a diplomatic officer of the highest rank stationed at a particular 
foreign post. 

The Assistant Secretary of State (Carr) to Boyce Eakin, Jan. 26, 1937, 
MS. Department of State, file 121.41/70. 

... it is customary when missions are raised to embassies for 
the two countries concerned to act simultaneously. 

The Chief of the Division of Western European Affairs (Castle) to Miss 
Bobbie Smartt, Nov. 19, 1926, MS. Department of State, file 701.0011/80. 

The Department of State instructed the Minister to China In 1935 to 
inform the Chinese Minister of Foreign Affairs orally that the raising to 
the status of Embassy of the American Legation in that country had been 
approved by the President and that, although It would be essential In order 
to complete the change for the Senate to confirm the President’s nominee 
as Ambassador and for Congress to appropriate money for the salary of 
an Ambassador instead of a Minister, it expected shortly to announce the 
administration's intent in this regard. The Minister was also instructed 
to say that the Government of the United States would be pleased if the 
Chinese Government should raise to the status of an Embassy its Legation 
in the United States. Secretary Hull to the Consul at Nanking (for the 
Minister), telegram 36, May 15, 1935, MS. Department of State, file 
124.93/289. 

The Special Agent of the United States near General Carranza informed 
the Department of State on Oct. 21, 1915 that General Carranza would 
probably appoint a diplomatic representative to the United States very 
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shortly, that his grade would be that of minister plenipotentiary, and that 
the former grade of ambassador would not be revived. The Department 
instructed the Special Agent to call General Carranza’s attention to the 
fact that he should consider the effect that the naming of a minister instead 
of an ambassador might have on the international prestige of Mexico and 
to say that the Government of the United States could not reduce the grade 
of its diplomatic representation in Mexico without an act of Congress. 
Secretary Lansing to Special Agent Belt, telegram of Oct. 27, 1915, MS. 
Department of State, file 701.1211/160. 

The Minister of Foreign Affairs of Ecuador in 1936 wrote to the American 
Minister in that country requesting the agrement of the Government of the 
United States to the appointment of the Envoy Extraordinary and Minister 
Plenipotentiary of Ecuador at Washington as Anibassador Extraordinary 
and Plenipotentiary for the period of the boundary proceedings between 
Ecuador and Peru. The Department of State informed the American 
Minister that the agriment had been granted in order that the representative 
of Ecuador might have the same rank as the representative of Peru during 
these discussions on the understanding that this elevation in rank would 
In no way obligate the Government of the United States to raise the rank 
of the American Minister at Quito to that of Ambassador and with the 
understanding that, upon the conclusion of the boundary negotiations be- 
tween Ecuador and Peru, the representative in question would resume his 
post as Minister of Ecuador. The Counselor of the Department of State 
(Moore) to the Minister to Ecuador (Gonzalez), no. 161. Aug. 10, 1936, 
MS. Department of State, file 701.2211,/251. 

While ambassadors and ministers are not required to undergo 
an examination, as are applicants for appointment to the career 
service, it is essential that they possess the capacity to perform 
the duties assigned them as the personal representatives of the 
President before the head of a foreign state. 

The Chief of the Division of Foreign Service Administration (Davis) to 
Miss Lillie T. Bitting, Aug. 22, 1939, MS. Department of State, file 121.41/102. 

... It is customary for American Ambassadors and Minis- 
ters, when a new President comes into office, to place their resig- 
nations in his hands, so that he shall be entirely free to make 
5uch nominations as he shall deem appropriate. However, it is 
notimusual for a new President to ask an appointee of a former 
administration to continue to serve, particularly in the cases of 
those officers who have been promoted from the career ranks of 
the American Foreign Service. 

The Assistant Secretary of State (Carr) to John D. Lynch, Feb. 16, 1935, 
MS. Department of State, file 121.41/56. 
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CREDENTIALS AND RECEPTION 
LETTERS OF CREDENCE 
§382 

The scope and nature of letters of credence have been thus described : ' 

Letters of credence are usually limited to a request by the ac- 
crediting government that matters presented in its name by its 
representative shall be given full faith and credit by the govern- 
ment to which he is accredited. 

The Second Assistant Secretary of State (Adee) to Warren N. Ahera^ 
Oct 9, 1920, MS. Department of State, file 701.6111/490. 

. . . the only difference between a letter of credence for an 
Ambassador and one for a Minister is in that part of the letter 
which shows the rank of the officer accredited, that is, “Ambassa- 
dor Extraordinary and Plenipotentiary” or “Envoy Extraor- 
dinary and Minister Plenipotentiary”, as the case may be. 

The Ceremonial Officer of the Department of State (Cooke) to the 
Secretary to the Japanese Ambassador (Takase), Apr. 4, 1936, MS. Depart- 
ment of State, file 121.41/64. 

On Oct. 9, 1920 the Department of State, replying to an Inquiry as to 
the contents of the letters of credence of Mr. Bakhmeteff, the Russian 
Ambassador to the United States, stated that, since letters of credence of 
an ambassador are addressed by the head of the accrediting state to the 
head of the state to which the diplomatic representative is accredited, 
it would not feel privileged to make public the contents of the letters 
presented by Mr. Bakhmeteff without his approval. The Second Assistant 
Secretary of State (Adee) to Warren N. Ahers, Oct. 9, 1920, MS. Depart- 
ment of State, file 701.6111/490. 

It is not customary for the President of the United States to reply 
to letters of credence of newly appointed foreign ambassadors and 
ministers. 

The Special Assistant to the Secretary of State (Dunn) to the Assist- 
ant Secretary to the President (McIntyre), June 18, 1934, MS. Department 
Of State, file 701.5511/345. 

It is true in the case of monarchies where the sovereignty of 
the State appears in the person of the Sovereign, [that] his 
death or abdication terminates the missions sent or received by 
him and requires the issuance of new credentials to envoys re- 
maining at their posts. But such is not the case with republics, 
where the sovereignty appears in the people and not in an indi- 
vidual ; so that there is no change of sovereignty by a change in 
the person of the Executive, and consequently no necessity for 
new letters of credence. Thus, it has not been the practice of 
this government to issue new letters of credence to envoys re- 
maining at their posts on the change of an administration, nor 
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does the Department recall that this has been customary with 
other republics. 

For these reasons, there does not appear to exist any need of 
a second formal reception of you by the President, the recogni- 
tion heretofore accorded you being a sufficient acknowledgment 
of your official status. However, if you so desire, I shall be glad 
to receive and transmit to their high destination the letters issued 
to you by President Lopez, without, however, establishing a prece- 
dent that would require the issuance of new letters of credence 
in similar circumstances to a Minister of the United States at 
Tegucigalpa. 

The Secretary of State (Colby) to the Honduran Minister (Gutierrez), 
May 25, 1920, MS. Department of State, file 701.1511/121. 

On October 26, 1937 the Minister to Honduras informed the Depart- 
ment of State that the Minister of Foreign Affairs of that country, 
Senor Don Julio Lozano, former Honduran Minister at Washington, 
whose letter of credence as such had not been withdrawn, was about 
to resign his portfolio and that the President of Honduras wished 
to reappoint him as Minister at Washington. The Department in- 
structed the Minister in Honduras to inform Senor Lozano that he 
was still considered by the Government of the United States to be 
the Honduran Minister to this country, that it would therefore not 
be necessary for him to present new letters of credence, and that the 
only formality necessary would be for him to inform the Secretary 
of State when he resumed his duties as Minister of Honduras. 

Secretary Hull to the Legation in Honduras, telegram 40, Oct. 27, 1937, 
MS. Department of State, file 701.1511/293. 

Subsequent to the exchange, on November 8, 1921, of ratifications 
of the treaty establishing friendly relations between Austria and 
the United States, the American Commissioner in Vienna was 
instructed that diplomatic relations between the United States and 
Austria might be resumed. He was requested to ask provisional 
recognition as Charge d’Affaires pending the arrival of his letters 
of credence and to request the Austrian Foreign Office to recognize 
the diplomatic secretaries of his staff and a military attache. 

Secretary Hughes tc the American Mission in Vienna, telegram 365, Nov. 
19, 1921, MS. Department of State, file 123F861/132a. 

In informing the Legation in Bolivia on Oct. 12, 1932 that the appointment 
of Dr. Finot as Bolivian Minister at Washington would be agreeable to 
the President of the United States, the Secretary of State said that, while 
Dr. Finot could not be recognized officially pending the presentation of his 
letters of credence, the Department of State would, upon being informed 
of bis actual appointment in the capacity named, be willing to deal with 
him Informally until his audience with the President. Secretary Stimson to 
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the Legation in Bolivia, telegram 38, Oct. 12, 1932, MS. Department of State, 
file 701.2411/197A. 

The Chilean Minister of Foreign Affairs telegraphed the Depart- 
ment of State in August 1931 requesting that Senor Cruchaga be con- 
sidered accredited by that telegram in the capacity of Ambassador 
Extraordinary and Plenipotentiary of Chile to the United States and 
saying that the credentials were being forwarded by mail. The De- 
partment instructed the Embassy at Santiago to transmit a note to 
the Minister of Foreign Affairs saying that the President, pending 
the receipt of the actual letters, would be pleased to receive from Senor 
Cruchaga’s hands a telegraphic copy of the text of his letters of cre- 
dence and of the letters of recall of his predecessor. The Ambassador, 
it was explained, could not be considered as accredited until he had 
presented credentials to the President and the procedure suggested 
above was the one best calculated to meet the wishes of the Chilean 
Government for prompt action. 

The Acting Secretary of State (Castle) to the Embassy in Chile, telegram 
38, Aug. 31, 1931, MS. Department of State, file 701.2511/436. 

In 1933 the Portuguese Minister of Foreign Affairs telegraphed the 
Secretary of State that the bag containing the credentials to be pre- 
sented by the Portuguese Minister, Dr. Joao de Bianchi, had gone 
astray. He requested that the President consider Dr. Joao de Bianchi 
as accredited Portuguese Minister, new credentials being on the way. 
The Secretary replied that Dr. Joao de Bianchi had been given the 
status of Appointed Minister of Portugal, pending the arrival of his 
new letters of credence when an appointment would be arranged with 
the President for his formal audience and that the Department would 
be pleased to transact with him as Appointed Minister all business 
which might arise between the two Governments. 

Secretary Hull to the Legation at Lisbon, telegram 11, Sept. 23, 1933, 
MS. Department of State, file 701.5311/127A. 

The Danish Minister of Foreign Affairs informed the Secretary of 
State in September 1939 that the King of Denmark had agreed to 
receive in audience Mr. Atherton, Minister-designate to Denmark, 
prior to the presentation of his letters of credence, thus enabling him 
to enter immediately upon his duties as Minister. 

Mr. Munch to Secretary Hull, telegram of Sept. 6, 1939, MS. Department 
of State, file 123At4/288. 

The Department of State on August 23, 1907 informed Senor 
Ugarte, the Minister 6f the Provisional Government of Honduras, 
that, pending the return of the President to Washington and the 
presentation of his credentials, it would be pleased to transact any 
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necessary business with him pertaining to his mission, the President 
having directed the recognition of the Government which he 
represented. 

Acting Secretary Adee to Minister Ugarte, no. 1, Aug. 23, 1907, MS. 
Department of State, file 7357/2; 1907 For. Rel., pt. II, p. 605. 

To similar effect, see the Acting Secretary of State (Polk) to the Appointed 
Minister of Salvador, May 17, 1919, MS. Department of State, file 
701.1611/89. 

On October 3, 1919 Viscount Grey of Fallodon sent to the Depart- 
ment of State the office copy of his letters of credence as Ambassador 
Extraordinary and Minister Plenipotentiary of Great Britain on 
Special Mission. The Secretary of State informed him on October 
10 that in view of the President’s indisposition and his inability to 
receive him at that time he would be glad to accord him provisional 
recognition as Ambassador Extraordinary and Minister Plenipoten- 
tiary on Special Mission as of date of the presentation of the office 
copy of his credentials, formal recognition to be granted when the 
President received him in audience. 

Secretary Lansing to Viscount Grey of Fallodon, Oct. 10, 1919, MS. De- 
partment of State, file 701.4111/289. See also Secretary Lansing to the 
Appointed Belgian Ambassador (Baron de Cartier de Marchienne), Oct. 
10, 1919, ihid. 701.6511/124; the Acting Secretary of State (Phillips) to the 
Appointed Minister of Poland (Prince Casimir Lubomlrski), Nov. 1, 1919, 
ibid. 701.60CU/18b. 

PRESENTATION OF LETTERS OF CREDENCE 

§383 

The formalities usually observed in connection with the presenta- 
tion of letters of credence are described as follows : 

. . . Upon the arrival at the seat of mission, the newly ap- 
pointed diplomatic representative shall request, through the 
actual incumbent of the mission, an informal conference with the 
Minister for Foreign Affairs, or such other officer of the govern- 
ment to which he is accredited as may be found authorized to act 
in the premises, in order to arrange for his official reception. He 
shall at the same time, in his own name, address a formal note 
to the Minister for Foreign Affairs, communicating the fact of 
his appointment and requesting the designation of a time and 
place for presenting his letter of credence and the letter of recall 
of his predecessor. 

When the representative is accredited by the President to the 
Chief of State, he shall, on requesting audience for the purpose 
of presenting the original sealed letter of credence in person, 
communicate to the Minister for Foreign Affairs the open office 
copy thereof accompanying his original instructions. 
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If the diplomatic representative be of the rank of charg6 
d’affaires, bearing a letter of credence addressed to the Minister 
for Foreign Affairs, he shall, on addressing to the Minister the 
formal note, convey to him the office copy of his letter of credence 
and ^all await the Minister’s pleasure for presentation of the 
original. 

. . . On the occasion of presenting letters of credence it is 
usual at most capitals for the incoming diplomatic representative 
to make a brief address. A representative of the United States 
delivering such address shall write and speak it in English. A 
copy of the address should be furnished the Minister for Foreign 
Affairs in advance. Copies of the address and of the reply must 
be sent to the Department. 

. . . The newly appointed diplomatic representative should be 
accompanied by all Foreign Service officers assigned to the mis- 
sion in a diplomatic capacity and by all attaches of the mission 
when presenting his letter of credence. 

For. Ser. Reg. U.S. II-4, and iin. 1 and 2, Jan. 1941 ; Ex. Or. 8210, July 
17, 1939. 

"Presentation of Letters of Credence iy an Ambassador 

‘‘The newly-arrived Ambassador having called upon the Secretary of State 
and left a copy of his Letters of Credence with the Secretary, as well as a 
copy of the Letters of Recall of his predecessor and a copy of the remarks 
he will make upon the occasion of presenting his Letters of Credence to the 
President, an appointment for his reception by the President is made by 
the Chief of Protocol of the Department of State through the Executive 
Office. The appointed Ambassador is in due time notified of the day and 
hour upon which the President will receive him, and, at that time, he is 
called for at the Embassy by the Chief of Protocol accompanied by either 
the senior Military or Naval White House Aide (in full-dress uniform) in 
the President’s automobile. The Department of State provides such other 
cars as may be necessary to accommodate the staff. . . . the Ambassador, 
in full uniform or formal day dress, awaits them with all the members of 
his staff (also in full uniform or formal day dress). . . . 

“Upon the arrival of the party at the White House four White House 
Aides are awaiting the Ambassador in the entrance hall, and will precede 
the party into the Green Room. 

“When the President is ready and standing in the center of the Blue 
Room, with the Military and Naval Aides to his right and left, a Junior 
White House Aide announces to the Chief of Protocol that the President 
will be pleased to receive the Ambassador. The Ambassador, with the 
Chief of Protocol walking at his left, then enters the Blue Room by way of 
the corridor preceded by four White House Aides who take position uncov- 
ered in the Blue Room on either side of the entrance, the senior to the right 
of the President. Upon entering the Blue Room the Ambassador makes a 
short bow to the President. The Chief of Protocol at the same time pre- 
sents him to the President, using his full title. 

“The Ambassador then advances to where the President stands and 
shakes hands with him. He then presents his letters of Credence and a 
copy of the remarks which he has prepared. In return he is handed a 
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copy of the President’s remarks in reply. It should be noted that the 
remarks are not read. An informal conversation follows, after which the 
Ambassador asks permission to present bis staff to the President. . . . 
“Formal leave is then taken by the Ambassador. . , , 

“. . . the Ambassador and his staff return to the Embassy in the same 
manner in which they were escorted to the White House. 


“Exactly the same procedure as in the case of Ambassadors is followed in 
the presentation of Ministers to the President, with the exception that a 
Minister is preceded by two White House Aides instead of four." 

The Chief of the Division of Protocol (Summerlin) to the Belgian Am- 
bassador (Count Robert van der Straten-Ponthoz) , May 2, 1938 (with en- 
closure), MS. Department of State, file 811.451/38. 

The official duties of a diplomatic representative begin on the 
day of his formal reception by the Chief of State, or in the case 
of the charge d’affaires by the Minister for Foreign Affairs. If 
the formal audience of reception is delayed, the Minister for 
Foreign Affairs may arrange for the transaction of diplomatic 
business with the new representative pending such reception. 

For. Ser. Reg. U.S. 11-5, Jan. 1941; Ex. Or. 8210, July 17, 1939. 


LETTERS OF RECALL 

§384 

The following ohseiwations as to the procedure to be followed upon 
the reception by the President of retiring plenipotentiary representa- 
tives, addressed by the Under Secretary of State to the Secretary to 
the President, were approved by the President in 1927 : 

All plenipotentiary representatives — ^both Ambassadors and 
Ministers — present their Letters of Credence to the President at 
a formal audience at the White House, but it is the exception 
rather than the rule for a retiring Ambassador or Minister to 
present in person his Letter of Recall, such being usually presented 
by his successor at the time of the presentation of his Letter of 
Cadence. 

It has been the practice of the President, during this Adminis- 
tration at least, to receive Ambassadors, upon the relinquishment, 
of their plenipotentiary capacity, in equally formal audience at 
the White House, whether they present at that time their Letters 
of Recall or merely take formal leave of the President. Irre- 
spective of the practice followed in previous Administrations, it 
is my impression and recollection that at least one Minister who 
presented in person hisi Letter of Recall was received by the 
President at the Executive Office, and that an Assistant Secretary 
of State was present during the interview : all Ministers desiring 
to take final leave of the President without presentation of Letters 
of Recall have also been received at the Executive Office. 
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In view of the fact that the presentation of a Letter of Kecall 
by a departing plenipotentiary representative may be considered 
as a ceremonial almost equal in importance with the presentation 
of a Letter of Credence, I therefore suggest, for the consideration 
of the President, that the following procedure be adopted, which, 
it is hoped, will occasion the President no additional incon- 
venience, and which will more nearly accord with the general 
practice of nations upon such ceremonial occasions : 

1. That, as heretofore, presentation of all Letters of Credence 
take place at formal audience at the White House. 

2. That presentation, in person, by Ambassadors Extraordinary 
and Plenipotentiary, and by Envoys Extraordinary and Ministers 
Plenipotentiary of their Letters of Kecall, take place at formal 
audience at the White House. 

3. That Ambassadors, when taking formal and final leave of 
the President, without presentation of Letters of Kecall, be re- 
ceived in formal audience at the White House. 

4. That Envoys Extraordinary and Ministers Plenipotentiary 
when taking final and formal leave of the President, without pre- 
sentation of their Letters of Kecall, be received at the Executive 
Office, and that an appropriate officer of the Department of State 
meet the Minister at the Executu’e Office and be present during the 
interview. 

5. That the formalities to be observed at such ceremonies as 
shall take place at the White House shall be identical with those 
observed upon the occasion of the presentation of Letters of 
Credence by such officers — with the exception that in no case shall 
the retiring Chief of Mission be accompanied by any members of 
his staff. 

The Under Secretary of State (Wright) to the Secretary to the President 
(Sanders), Jan, 21, 1927, MS. Department of State, file 701.5711/260. 

... no distinction is made in the treatment of retiring am- 
bassadors making their last call on the President whether or not 
they present their letters of recall. 

An ambassador’s farewell call upon the President is generally 
an informal one and does not partake of the ceremony attending 
the formal audience of a newly arrived ambassador when he pre- 
sents his credentials, and usually the letters of recall of his pred- 
ecessor. 

The Under Secretary of State (Phillips) to the Ambassador in Turkey 
(Skinner) , no. 160, Feb. 18, 1935, MS. Department of State, file 701.9467/22. 

In 1934 it was decided in the Department of State simply to file 
the letters of recall of a retiring ambassador or minister with the 
letters of credence of the new ambassador or minister without making 
any reply to the former. 

Memorandnm of the Division of International Conferences and Protocol, 
Mar. 24, 1934, MS. Department of State, file 701.4SA11/83. 
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AGCEPTABIUTY OF AMBASSADOR OR MINISTER 

§385 

Since the establishment and maintenance of diplomatic relations 
between two states must of necessity be mutually agreeable to them and 
since this may, and often does, depend upon the personal character- 
istics of the chief of mission, his known or reputed attitude toward the 
receiving state, and whether he would be persona grata to that state, 
it is the invariable practice of the sending state to inquire before mak- 
ing an appointment of an ambassador or minister whether the person 
about to be appointed would be acceptable to the receiving state. This 
is generally referred to in diplomatic parlance as obtaining an agre- 
ment for the appointee. Likewise, a diplomatic officer who has been 
received may become persona wm grata^ resulting in a request by the 
receiving state for his recall, or, in aggravated cases, in the handing 
to him by the receiving state of his passport. 

Upon the appointment of an ambassador or minister by the 
President, inquiry is made through the Department of State of 
the head of the government to which he is to be accredited whether 
the appointment is agreeable to that government. Upon the re- 
ceipt of a reply in the affirmative, the name of the ambassador or 
minister is sent by the President to the Senate for confirmation 
of his appointment in conformity with the provisions of Para- 

f raph 2, Section 2, Article II of the Constitution of the United 
tates. 

The Chief of the Division of Foreign Service Administration (Hengstler) 
to Lexter Holyfleld, Jan. 25, 1934, MS. Department of State, file 121.41/43. 

It is contrary to the custom of nations in their international 
relations for one government to intimate in any way to another 
that the appointment of a particular person as ambassador or 
minister from the latter would be agreeable to it. 

The Acting Secretary of State (Wilson) to Henry Clews, May 3, 1912, 
MS. Department of State, file 701.6511/126. 

On February 3, 1917 the Appointed Austro-Hungarian Ambassa- 
dor to the United States, Count Tarnowski, expressed the desire to 
present his credentials to the President. He was informed by the 
Department of State shortly thereafter that in view of the receipt, on 
January 31, of the Austrian note on submarine warfare — a note 
almost identical with a note of the same date from the German 
Government, which had caused the Government of the United States 
to sever diplomatic relations with the German Empire — ^it was im- 
possible for the Government of the United States to receive an 
Ambassador from Austria-Hungary unless the latter Government 
receded from the position taken in the note. The Austro-Hungarian 
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Government in a note of March 2 upheld the principle of its declara- 
tion of January 31. The Department of State informed the Ambas- 
sador in Vienna on March 18, and again on March 28, that in the 
face of this positive declaration the Government of the United States 
could not receive Count Tarnowski but that he had been informally 
received at the Department whenever he wished and that all possible 
consideration had been shown him. 

Secretary Lansing to Ambassador Penfleld, telegrams 1567, 1606, and ■ 

1624, Feb. 23, Mar. 18, and 28, 1917, MS. Department of State, files 
701.6311/267a, /269,. 124.63/19a ; 1917 For. Eel., Supp. 1, pp. 143, 178, 188. 

On December 1, 1915 the Secretary of State orally informed the 
German Ambassador that Captain Boy-Ed, German naval attach^, 
and Captain von Papen, German military attache, were both un- 
acceptable to the Government of the United States, which desired 
them withdrawn from the country. Confirming this conversation 
he wrote to the Ambassador on December 4 that, various facts and Bequest fiir 
circumstances having come to the knowledge of the Government of 
the United States as to the connection of these men with the illegal attaches, 
and questionable acts of certain persons within the United States, 1616 
the President had reached the conviction that their continued presence 
as attaches of the German Embassy would no longer serve the purpose 
of their mission and would be unacceptable to the Government of 
the United States. He repeated the request that the German Govern- 
ment withdraw them immediately from their official connection with 
the Imperial German Embassy. Publicity was given to the request 
on the same day. The Am bassador wrote informally to the Secre- 
tary on December 5 saying that the German Government considered 
that it was entitled to expect that the request for recall would not be 
made public until the Imperial German Government had been given 
an opportunity to be heard from and that it regretted that the 
Government of the United States had neglected this courtesy, which 
it asserted to be customary between friendly nations. He said also 
that before his Government answered the request of the Government 
of the United States it wished to be informed as to the facts which 
had induced the Government of the United States to ask for the re- 
call of the two attaches. The Secretary replied informally: 

As I have informed you, the request for the recall of the 
two attaches of your Embassy was made only after careful 
consideration of numerous facts and circumstances which con- 
vinced this Government that the two officers could no longer be 
considered ’personae gratae to this Government and that, therefore, 
their continuance in the United States with diplomatic immuni- 
ties would be unacceptable. Having reached this conviction only 
after mature deliberation, this Government believed that the 
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announcement to the Imperial Government of the fact that Cap- 
tains Boy-Ed and vonPapen were unacceptable and that their 
recall was desired would result in their immediate withdrawal 
without demur or question. Holding that belief as to the course 
which the Imperial Government would -pursue and which is in 
accord with the custom of nations when requests of this nature 
are made, this Government perceived no reason for keeping se- 
cret its action. It regrets that the Imperial Government con- 
siders that in giving publicity to its action this Government 
showed any discourte^ to your Government, but as it holds 
that its course involved no impropriety it could not be expected 
to express any regret for having taken that course. 

It is a matter of surprise to this Government that the Imperial 
Government should not act immediately upon the request for 
recall as this Government has stated that the two attaches are 
personae non gratae. I am sure you will realize that whatever 
may be the reasons for the request this Government and not the 
Imperial Government is the one to judge of their sufficiency to 
support a conclusion as to the acceptability to this Government 
of members of a German diplomatic mission. Whether the 
primary grounds for this Government’s request are based on 
legal jproof, on presumption, or on mere suspicion of conduct dis- 
pleasing to it ^pears to me immaterial in view of the fact that 
Captains Boy-Ed and vonPapen are no longer acceptable. 

As I stated briefly in my letter to Your Excellency on the 4th 
instant reciting the oral statement which I made to you on 
December 1st, the relation of the two attaches to persons engaged 
in illegal or questionable practices was known. I will mention 
vonWedell, Ruroede, Rentlen, Stegler, Buenz, Archibald, and 
Marcus Braun as the names of some of the persons who have 
offended. I might refer to other men and furnish facts as to 
their activities but as these are also at the present time the subject 
of official investigation, to do so might prevent the apprehension 
of those who have violated or are violating the laws of this 
country. 

Though, as I have already stated in this letter, I consider that 
this Government is required to do no more than to express its 
wish that Captains Boy-Ed and vonPapen should be recalled 
because they have become personae non gratae, I have made the 
foregoing sta,tement in order that your Government, if it so 
desires, may investigate the conduct of its attaches. Moreover, 
to be more explicit as to the facts might interfere with certain 
investigations now being conducted by this Government, might 
close valuable channels of information, and might thus defeat the 
ends of justice, while it might draw forth grounds of suspicions 
which would tend to jeopardize rather than improve the friendly 
relations of both countries. I need not inform Your Excellency 
that it is the sincere wish of this Government to avoid differences 
of this nature when it can do so consistently with its dignity and 
its duty. 

On December 10 the Ambassador notified the Secretary that TTia 
Majesty the Emperor and King had been pleased to recall the two 



BEGINNING AND END OP MISSION 


449 


attaches. The Secretary infoi-med the Ambassador on the following 
day that he had requested the powers at war with the German Empire 
to grant safe-conducts for these men and their two servants. He said 
that, upon being notified that their successors }iad been designated and 
after the Government of the United States had decided upon their 
acceptability, he would request the same powers to provide safe-con- 
ducts for their passage to the United States. He wrote further to the 
Ambassador on December 15 that he had been informed by the British 
and French Ambassadors that safe-conducts would be furnished to the 
former attaches for their return to Germany, it being understood that 
they were to take the southern route to Holland. It was also under- 
stood, he concluded, that they would “of course, perform no nnneutral 
act, such as carrying dispatches to the German Government”. On 
December 18 he transmitted to the Ambassador two authenticated seta 
of copies of notes from the British and French Ambassadors which he 
said he had been assured would be regarded by officers of the Allied 
cruisers as safe-conducts, provided the two men followed the southern 
route to Holland. He enclosed a passport for each of the former 
attaches. 

Memorandum of iuterview of the Secretary of State with the German 
Ambassador, Dec. 1, 1915, MS. Department of State, file 701.6211/825% ; 

Secretary Lansing to Count von Bernstorff, no. 1680, Dec. 4, 1915, ibid. /360a ; 

Count von Bernstorff to Mr. Lansing, Dec. 5, 1915, and Mr. Lansing to Count 
von Bernstorff, Dec. 6, 1915, ibid. /332 ; Mr. Lansing to Count von Bernstorfl^ 

Dec. 11, 15, and 18, 1915, ibid. /360c, /361c, /329 ; 1915 For. Rel. Supp. 947-953. 

On September 8, 1915 the Ambassador in Austria-Hungary was 
instructed to present a note to the Foreign Office saying that the 
Austro-Hungarian Ambassador in Washington, Dr. Dumba, had ad- 
mitted proposing to his Government plans to instigate strikes in 
American munitions-manufacturing plants and that this information 
had been obtained through a copy of a letter of the Ambassador to Request for 
his Government, the bearer of which was an American citizen travel- Austech* 
ing under an American passport whom the Ambassador had admitted Hnugariaa 
employing to bear official despatches from him to his Government, ^^“^ssador, 
The Ambassador was instructed to inform the Foreign Office that 
Dr. Dumba was no longer acceptable to the Government of the United 
States as the Austro-Hungarian Ambassador in Washington by “rea- 
son of the admitted purpose and intent of Mr. Dumba to conspire to 
cripple legitimate industries of the people of the United States and 
to interrupt their legitimate trade, and by reason of the flagrant viola- 
tion of diplomatic propriety in employing an American citizen pro- 
tected by an American passport as a secret bearer of official despatches 
through the lines of the enemy of Austria-Hungary”. The Ambassa- 
dor was also instructed to say that the Government of the United 
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States had no alternative but to request the recall of Dr. Dumba on 
account of his improper conduct. The astonishment of the Austro- 
Hungarian Government at the publication of the note requesting the 
recall of its Ambassador, which appeared in the British, French, and 
German press simultaneously with its receipt by the Ministry of 
Foreign Affairs in Vienna, was expressed to the American Ambassa- 
dor by the Minister of Foreign Affairs on September 19, 1915. Sur- 
prise was also expressed at the contents of a telegram of September 
17 from the Department of State, communicated to the Austro-Hun- 
garian Foreign Office, to the effect that the Department would 
he prepared to request safe-conduct for Dr. Dumba from the British 
and French Governments upon receipt of information that he had been 
definitely recalled. The Minister stated that his Government could, 
as a matter of course, have no thought of continuing an Ambassador 
at Washington who had become ■persona non grata but that he could 
not peremptorily be recalled before some report in the premises had 
been received from him. If it were not possible to receive that report 
from him through the Department of State, Dr. Dumba would be 
directed to proceed to Vienna, he said, to make a verbal explanation, 
in which case there could of course be no question of his return to 
Washington. 

The Department instructed the Ambassador, on September 22, to 
, explain to the Minister of Foreign Affairs that there were only two 
courses open to the Government of the United States in this case, 
either to hand Dr. Dumba his passports or to request his recall, and 
that it chose the latter course as the more considerate. The fact was, 
it was said, that Dr. Dumba was persona non grata but that his im- 
. mediate recall did not imply condemnation of him by the Austro- 
Hungarian Government but only his unacceptability to the Govern- 
ment of the United States. The Department said that it was at a 
loss to understand why a report from him should be awaited and 
repeated the request that he be recalled immediately. 

On the same day Dr. Dumba informed the Department that leave 
of absence had been granted him officially by his Government and 
requested a safe-conduct for himself and his wife on a steamship 
sailing within a week. The Department replied that it was still 
awaiting a definite reply from Vienna to its instruction of September 
8 requesting his recall. On September 24 the American Ambassador 
reported that the Austro-Hungarian Minister of Foreign Affairs was 
sending through the good offices of the American Embassy a telegram 
to be delivered to Dr. Dumba directing him to proceed to Vienna. 
The Minister of Foreign Affairs requested, he said, that a safe-conduct 
for him and his family be obtained from the British and French 
Governments and stated that, as a matter of course. Dr. Dumba’s 
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recall from Washington was final. On September 27 the Depart- 
ment of State informed Dr. Dumba that it had been notified by the 
British Embassy in respect to a certificate of safe-conduct for 
Madame Dumba that the British Government did not regard women 
as combatants and would act in conformity with usages of inter- 
national law. On the same day Dr. Dumba informed the Depart- 
ment that he was prepared to leave Washington in accordance with 
instructions received from his Government. The Department re- 
plied that, having been informed through the American Ambassador 
in Vienna that he had been recalled from Washington and in view of 
his statement, it had requested of the British and French Embassies 
safe-conducts for him and his valet. On October 1 the Department 
forwarded to the Austro-Hungarian Embassy two notes from the 
British and French Embassies, respectively, saying that the necessary 
instructions had been issued to the British and French naval vessels 
not to prevent the passage of Dr. Dumba to Europe on the steamship 
Nieuw Amsterdam, it being understood that he would abstain from 
any unneutral act during the voyage. 

The Department learned on October 2 that on September 30 the 
Austro-Hungarian Minister -of Foreign Affairs had written to the 
American Ambassador acknowledging his note stating that Dr. Dumba 
was no longer acceptable to the Government of the United States as 
Ambassador of Austria-Hungary and saying lhat he was in no doubt 
as to the conclusions to be drawn from that note with regard to the 
further retention of Dr. Dumba in Washington. He expressed the 
opinion that diplomatic correspondence, especially between an Am- 
bassador and his Government, no matter in what manner transmitted, 
should not be made the subject of an official criticism from a govern- 
ment for which this correspondence was not intended and to whose 
attention it could come only by accident. On November 8, 1915 the 
Minister of Foreign Affairs requested the American Ambassador in 
Vienna to inform the Government of the United States that Dr. Dumba 
had been recalled from his post at Washington. 

Secretary Lansing to Ambassador Penfleld, telegram 887, Sept. 8, 1915, 
MS. Department of State, file 701.6311/145a ; Mr. Penfleld to Mr. Lansing, 
telegram fl08, Sept. 19, 1915, and the Acting Secretary of State (Polk) to 
Mr. Penfleld, telegram 908, Sept. 22, 1916, Mi, /1B3 ; Mr. Polk to Mr. Pen- 
fleld, telegram 910, Sept. 22, 1915, Mi. /156; Mr. Penfleld to Mr. Lansing, 
telegram 913, Sept. 24, 1915, ibid. /ICO; Mr. Polk to Mr. Penfleld, telegra- 
917, Sept. 28, 1915, ibid. /173b; the Department of State to the Austn • 
Hungarian Embassy, Oct. 1, 1915, ibid. /173; Mr. Penfleld to Mr. Lansing, 
telegram 920, Sept. 30, 1915, ibid. /177; the Austro-Hungarian Minister of 
Foreign Affairs (Burian) to Mr. Penfleld, Nov. 8, 1915 (enclosure in des- 
patch 932 from the American Embassy at Vienna, Nov. 10, 1916) , ibid. /106. 
1915 For. Rel. Supp. 933-947. 
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The Secretary of State wrote to the Italian Ambassador on April 
2, 1941 that various facts and circumstances had come to the attention 
of the Government of the United States connecting the naval at- 
tache of the Royal Italian Embassy “with the commission by certain 
persons of acts in violation of tlie laws of the United States” and that 
the President had directed him to notify the Ambassador that the 
attache was persona non grata and to request that he be withdrawn 
immediately from the United States. 

The Secretary of State (Hull) to the Italian Ambassador (Dei princlpl 
Colonna), Apr. 2, 1941, HS. Department of State, file 701.6511/1012; Depart- 
ment of State, IV Bulletin, no. 93, p. 420 (Apr. 3, 1941). 


NATIONALITY AS OBSTACLE TO RECEPTION 

§386 

The Government of the United States “could not . . . agree to 
the appointment of an American citizen as a foreign Ambassador or 
Minister accredited to this Government”. 

The Chief of the Division of Protocol (Summerlin) to J. E. Eorshak, 
May 20, 1938, MS. Department of State, file 701.0011/278. 

In this letter the Department enclosed a copy of a circular note sent to 
all foreign embassies and legations in Washington on January 27, 1906, In 
which it was said that in the future publications of the Diplomatic List 
only such ofilcers and attaches of foreign missions in the United States as 
were not citizens of the United States would be included. The Government 
of the United States did not object, it was said, to the employment by 
embassies and legations of American citizens as counselors, but the inclu- 
sion of the names of such pei'lons in the Diplomatic List would seem to 
warrant the presumption that such person might be called upon to partici- 
pate in the diplomatic representation of the country to whose service he 
might appear to be attached— a presumption to which the Department 
considered it inadvisable to give any support MS. Department of State, 
7 Notes to the Argentine Republic, 160-161. 

In 1907 the Government of Venezuela recognized one of its citizens, 
Senor Planas Suarez, as Envoy Extraordinary and Minister Plenipo- 
tentiary of the Republic of Nicaragua. The American Minister in 
Venezuela asked the Department of State for an expression of its 
opinion of his status, saying that Senor Suarez had placed himself 
apart from the other members of the Diplomatic Corps by waiving 
all his diplomatic immunities and privileges under international law. 
The Department replied that — 

the right of any government to decline to receive one of its ovm 
citizens as the representative of another government is generally! 
recognized and has been asserted on several occasions by the 
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Government of the United States. (See Moore’s Digest, vol. 4, 
pp. 549-553.) While insisting upon the right in some instances, 
It has been waived without prejudice in others. 

The subject of the status of Senor Planas Suarez does not ap- 
pear to call for any formal expression of opinion in the absence 
of any case arising affecting his relations to the other members of 
the diplomatic corps in any matter affecting diplomatic priv- 
ileges. 

Acting Secretary Adee to Minister Russell, no. 92, June 28, 1907, MS. 
Department of State, file 6G63/1 ; 1007 For. Rel., pt. II, pp. 1092, 1003 . 

The Siamese Minister wrote a personal note to the Secretary of State 
in December 1910 saying that he wished to confer upon a certain Ameri- 
can citizen the title of Honorary Secretary of the Siamese Legation at 
Washington and inquiring whether tlie Department of State would 
have any objection. The Department stated that it would have no 
objection to the conferring of the title but that the person’s name could 
not be included in the Diplomatic List as a member of the Legation, 
that he could not be granted any of the privileges or immunities 
accorded to members of the Diplomatic Corps nor be absolved from 
any of his obligations as an American citizen. 

Secretary Knox to Minister Varadhara, Dec. 28, 1910, MS. Department of 
State, file 701.9211/2L 

On learning that a certain gentleman might be appointed as Lithu- 
anian Minister at Washington, the Department of State, in 1928, in- 
structed the Legation in Eiga that before taking up the question of 
his agrement with the President the Department wished to be in- 
formed regarding his nationality, since he had become a naturalized 
American citizen in 1912 and had been issued an American passport 
in 1919. It was explained that the established policy of the Govern- 
ment of the United States was not to receive American citizens as 
diplomatic representatives of foreign governments and that, while it 
seemed likely that the man in question had been subject to the pre^- 
sumption of loss of citizenship under the act of March 2, 1907, it 
seemed desirable for him to have his American citizenship completely 
terminated by the taking of an oath of allegiance to Lithuania or by 
obtaining naturalization in that country. 

Secretary Kellogg to the American Legation, telegram 30, May 19, 1928, 
MS. Department of State, file 701.60mll/47. 
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§387 

In a note of December 1, 1909 announcing the reasons for the sever- 
ance of diplomatic relations by the Government of the United States 
with the government of President Zelaya in Nicaragua, the Charge 
d’Affaires of that government was informed by the Secretary of State 
that his office was at an end. Tlie Secretary enclosed the Charge’s 
passport in case he wished to leave the United States. He added : 

. . . although your diplomatic quality is terminated, I shall 
be happy to receive you, as I shall be happy to receive the repre- 
sentative of the revolution, each as the unofficial channel of com- 
munication between the Government of the United States and the 
de facto authorities to whom I look for the protection of Amer- 
ican interests pending the establishment in Nicaragua of a Govern- 
ment with which the United States can maintain diplomatic 
relations. 

, Secretary Knox to ChargS Rodriguez, Dec. 1, 1909, MS. Department of 
State, file 6369/34eA; 1909 For. Rel. 455, 457. 

In a note of February 3, 1917 to the German Ambassador the Sec- 
retary of State said that he had been directed by the President to 
announce to him that “all diplomatic relations between .the United 
States and the German Empire” were severed in view of the position 
taken by the German Government in respect to submarine warfare, 
and that the American Ambassador at Berlin would be immediately 
withdrawn. In accordance with this announcement, he said, he had 
been directed by the President to deliver to the AmbassEfdor his pass- 
ports. 

Secretary Lansing to C!ount Ton Bernstorff, no. 2307, Feb. 3, 1917, MS. 
Department of State, file 763.72/3179 ; 1917 For. Rel., Supp. 1, pp. 106, lOS. 

On April 9, 1917 the Austro-Hungarian Charge d’Affaires ad 
interim notified the Secretary of State, under instructions from his 
Government, that in consequence of the resolution of Congress de- 
claring the existence of a state of war between the United States 
and Germany the relations between the United States and Austria- 
Hungary had come to an end. The Appointed Ambassador, Count 
Tamowski) he said, had been instructed to return to Austria-Hun- 
gary with the personnel of the Embassy and Consulates and to turn 
over the protection of Austrian and Hungarian subjects in the United 
States to the Swedish Legation in Washington. Upon receiving this 
note the Secretary on the same day handed the Charge d’Affaires 
passports for him and his suite and for the Appointed Ambassador. 
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On April 10 the Department instructed the Embassies in London 
and Paris to obtain safe-conducts for the Austro-Hungarian diplo- 
matic and consular officers as v?ell as for the German diplomatic and 
consular officers returning from China via the United States. Both 
the British and French Foreign Offices gave assurances that such 
safe-conducts would be granted. 

Charge Zwiediiiek to Secretary Lansing, Apr. 9, 1917, and Mr. Lansing 
. to Mr. Zwiedinek, Apr. 9, 1917, MS. Department of State, file 701.6311/276 ; 
Mr. Lansing to the Ambassador in Great Britain (Page), telegram 4667, 
Apr. 10, 1917, itid. /279a; Mr. Page to Mr. Lansing, telegram 6036, Apr. 
19, 1917, il)id. /280: the Ambassador in France (Sharp) to Mr. Lansing, 
telegram 2031, Apr. 20, 1917, ibid. /281. See also 1917 For. Bel., Supp. 1, 
pp. 594, 595, 597. As to safe-eondacts, see post, §388. 

The Russian Ambassador, Bakhmeteff, on April 28, 1922 wrote to 
the Secretary of State saying that he had remained at his post in 
Washington since July 1917, when he was received as Ambassador, 
in order to protect Russian national interests and to facilitate the 
liquidation and final settlement of a large volume of commercial 
business for which the Government of Russia stood obligated. He 
stated that the work of liquidation had been brought “to a practical 
close” and that he questioned whether his continuance as Ambassador 
of Russia would longer serve the best interests of his country and 
the convenience of the Government of the United States. He declared 
his readiness, if this Government so desired, to retire and terminate 
his official functions. He suggested that Serge Ughet, financial 
attach^ of the Russian Embassy, be recognized as custodian of the 
Russian property for which he, Baklimeteff, was responsible and as 
the agent through whom pending business could be transacted and 
terminated. The Secretary concurred in his suggestions, stating that 
he would continue to be recognized as Ambassador until June 30 
following. 

Ambassador Bakhmeteff to Secretary Hughes, Apr. 28, 1922, MS. Depart- 
ment of State, file 701.6111/591 ; Mr. Hughes to Mr. Bakhmeteff, Apr. 29, 
1922, ibid. /590; 1922 For. Bel., vol. II, pp. 875-877. 

In informing the Board of Commissioners of the District of 
Columbia that after July 1, 1922 the Russian Embassy building 
would be closed, the Department of State said : 

The Embassy building and grounds being the property of the 
Russian Government, the diplomatic status of the building re- 
mains unchanged. 

The Third Assistant Secretary of State (Bliss) to the Board of Com- 
missioners of the District of Columbia, June 29, 1922, MS. Department of 
State, file 7O1.6111/609a. 
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On October 21, 1933 Mr. Ughet wrote to the Department of .State 
expressing the belief that conditions would arise in the near future 
of such character that no further useful purpose would be served 
by his continuing to exercise the duties with which he was charged 
under the exchange of notes between the Russian Ambassador and 
the Secretary of State of April 28 and 29, 1922 {ante), and request- 
ing that his existing status be discontinued at the earliest conven- 
ience of the Department. The latter replied on November 16, 1933 
informing him that, in view of the recognition of the Union of 
Soviet Socialist Republics by the Government of the United States, 
that Government ceased on that day to recognize him as Russian 
financial attache. « 

Acting Secretary Phillips to Mr. Ughet, Nov. 16, 1933, MS. Department 
of State, file 701.6111/729A. 

On March 17, 1938 the Austrian Minister informed the Depart- 
ment of State that as a result of developments in Austria that coun- 
try had ceased to exist as an independent nation and had been incor- 
porated in the German Reich, that therefore the Austrian mission to 
the United States had been abolished, and that the affairs of the 
mission had been taken over by the German Embassy. The German 
Ambassador had informed the Department on March 16 that the 
former Austrian Legation building had become the property of the 
German Government and formed part of the German Embassy. 

Memorandum of telephone conversation between the Austrian Minister 
(Prochnik) and the Adviser on Political Relations (Dunn), Mar. 17, 1938, 
MS. Department of State, file 701.6311/391 ; Secretary Hull to the Embassy 
in Berlin, telegram 27, Mar. 19, 1938, ibid. /390B; Ambassador Dieckhofl 
to Mr. Hull, Mar. 16, 1938, ibid. /390. 

On June 24, 1939 the Albanian Minister in Washington called 
on the Secretary of State at the latter’s request. The Secretary 
informed him that the Minister of Foreign Affairs of Albania had 
officially notified the Government of the United States on June 5 
that the Albanian and Italian Governments had signed an agree- 
ment on June 3 whereby the diplomatic and consular officers of the 
two countries were unified and the Albanian Foreign Office abol- 
ished ; at the same time the American Legation in Tirana had been 
notified by the Albanian Minister of Foreign Affairs that the 
Albanian Government was incompetent to accord in the future the 
usual privileges and immunities to foreign representatives in 
Albania. The Secretary stated that he regretted to inform the 
Minister that the Government of the United States, having felt 
obliged to order its Minister home, was no longer in a position to 
extend privileges and immunities to the Albanian Minister. 
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Momoranclum of conversation between the Secretary of State (Hull) 
and the Albanian Minister (Koiiitza), June 24, 1939, MS. Department of 
State, file 701.7511/44. 

After the breaking off of diplomatic relations between the United 
States and Turkey in April 1917, the Department of State in- 
structed the Legation in Stockholm to request the Swedish Foreign 
Office to inform the Turkish Government on behalf of the Turkish 
Qiargo d’Affaires in Washington that the Charge wished to be in- 
formed to whom he should hand over tlie Turkish interests in the 
United States and that he wished to remain in the United States 
temporarily on account of tlie ill-health of his wife and himself. 
The Department said that the Government of the United States did 
not object to their remaining in tlie United States. 

Secretary Lansing to the American Legation at Stockholm, telegram 
165, Apr. 24, 1917, MS. Department of State, file 701.6711/132a. 

On January 10, 1906 the American Minister to Venezuela informed 
the Venezuelan Minister of Foreign Affairs that the French Govern- 
ment had decided to discontinue diplomatic relations with the Gov- 
ernment of Venezuela and to withdraw its representatives from 
Caracas ; he stated that he had been instructed to take charge of the 
property in and the archives of the French Legation and to assume 
friendly care of the interests of French citizens in Venezuela tempo- 
rarily. 

On January 14 the French Charge d’Affaires, Mr. Taigny, went on 
board a French vessel in the port of La Guaira and was detained on 
board by the Venezuelan authorities and obliged to leave on that 
vessel before he had received his passports. The Diplomatic Corps 
in Caracas addressed a note of protest to the Minister of Foreign 
Affairs, who replied that the Charge had no diplomatic character 
after the American Minister’s note of January 10. The Diplomatic 
Corps responded, stating that the exchange of notes • between the 
American Minister and the Venezuelan Minister of Foreign Affairs 
did not cause the French Charge to lose his diplomatic character. 

The Department of State subsequently informed the American 
Minister that the Government of the United States concurred in the 
position which it was assumed was taken by the powers that “under 
international law, diplomatic immunities and the right to be protected 
attach to a diplomatic agent, even though his powers to represent 
and negotiate for his government may have been suspended or termi- 
nated by recall or otherwise, so long as he may be within the juris- 
diction of the state to which he has been accredited, a reasonable 
time for his withdrawal therefrom being accorded”. 
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Minister Russell to Secretary Root, no. 48, Jan. 21, 1906, MS. Depart- 
ment of State, file 60 Despatches, Venezuela ; Mr. Root to Mr. Russell, no. 
35, Apr. 2, 1906, ibid. 5 Instructions, Venezuela, 395-396 ; 1906 For. Rel., pt. 
II, pp. 1448, 1456. 

In a note to the Brazilian Ambassador in the United States in 1908, 
when the Brazilian Minister to Venezuela had charge of American inter- 
ests in that country, the Department of State said : 

“Concerning the question of diplomatic immunities, the Department of 
State holds that both international law and international courtesy assure 
to diplomatic agents, in the countries to which they are accredited, the right 
to be protected, although their powers to represent and negotiate for their 
Governments have been suspended or terminated by recall, or otherwise, 
and that the diplomatic immunity inherent in the persons of diplomatic 
agents extends for a reasonable time after the cessation of diplomatic 
functions in order that they may complete their arrangements to leave 
the country.” Acting Secretary Adee to Ambassador Nabuco, no. 63, July 
23, 1908, MS. Department of State, file 4832/34 ; 1008 For. Rel. 828. 

On June 13, 1908 the Department of State informed the American 
Charge d’Affaires in Venezuela of the decision of tlie Government of 
the United States to sever diplomatic relations with the Venezuelan 
Government. He was instructed to apply for his passports and for 
a safe-conduct until his departure from the appropriate port and to 
close the Legation in Caracas, leaving the building with its archives 
and property in charge of a Legation clerk, under the direction and 
protection of the Brazilian Charge d’Affaires. He was also instructed 
to make arrangements for continuing the rental of the premises there- 
tofore occupied as a Legation and to proceed to Puerto Cabello, where 
a United States naval vessel would be prepared to receive him. The 
contents of the instruction having been communicated to the Vene- 
zuelan Foreign Office, the Foreign Minister replied that, since it was 
the Government of the United States which had placed an end to the 
Charge’s diplomatic functions in Venezuela and since the Venezuelan 
Government had no cause for complaint respecting him personally, 
it would preserve him in the enjoyment of his diplomatic immunities 
and prerogatives until his embarkation at Puerto Cabello. The Min- 
ister explained that since the actual situation in respect to the United 
States was not that of war, in which case it would be proper to issue 
a safe-conduct to the diplomatic agent crossing the territory, the 
Venezuelan Government did not consider it necessary or fitting to issue 
him a safe-conduct for his journey to Puerto Cabello. 

Secretary Boot to Charge Sleeper, telegram of June 13, 1908, MS. Depart- 
ment of State, file 4832/9A ; the Minister of Foreign Affairs of Venezuela 
(Paul) to Mr. Sleeper, June 20, 1908 (enclosure to despatch 335, June 22, 
1908), ibid. /21-29; 1908 For. Rel. 820, 823. 

In a statement issued to the press on March 24, 1917 by the Depart- 
ment of State with reference to an instruction, sent on the previous 
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day by direction of the President, to the Minister at Brussels to 
withdraw from Belgium with all diplomatic and consular officers and 
to take up his official residence at Le Havre, it was said : 

When diplomatic relations with Germany were broken off the 
normal procedure would have been to withdraw the Minister at 
Brussels and the American members of the relief commission. 
Both this Government and the commission [the Commission for 
Belief in Belgium], however^ felt a heavy moral responsibility for 
the millions of innocent civilians behind the German lines, and 
it was decided that the work of the commission must be kept going 
despite all difficulties until continued American participation 
became impossible. . . . 

Immediately after the break in relations the German authorities 
in Brussels withdrew from Mr. Whitlock the diplomatic privi- 
leges and immunities which he had imtil that time enjoyed. His 
courier service to The Hague was stopped; he was denied the 
privilege of communicating with the Department of State in 
cipher, and later even in plain language. 

1917 For. Bel., Supp. 1, pp. 656-657. 

In 1936 the Iranian Government withdrew its representatives in the 
United States and closed its Legation in Washington. The Iranian 
Charg4 d’Affaires explained that this withdrawal would in no way 
affect the status of the American Legation in Teheran and that the 
Iranian Government would continue to conduct business with that 
Legation. 

Secretary Hull to the American Legation in Teheran, telegram 16, Mar. 31, 
1936, MS. Department of State, file 701.9111/510. 


RIGHTS AND DUTIES OF DIPLOMATIC REPRESENTATIVES 

TRANSIT 

§388 

Attorney General Moody advised the Secretary of Commerce and 
Labor in 1906 that a head tax of two dollars imposed, under section 1 
of the act of Congress of March 3, 1903 (32 Stat. 1213) , upon every 
passenger not a national of the United States or of Canada, Cuba, or 
Mexico coming into the United States, was in the nature of a charge 
imposed upon the transportation company for every passenger 
brought into the United States by it and not a tax upon the officials of 
foreign governments, and that it was applicable to alien officials com- 
ing into the United States on diplomatic missions. 

The Department of Commerce and Labor subsequently inquired of 
the Department of State regarding the exemption from the operation 
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of the head tax of a Kussian Charge d’Affaires ad interim in Mexico 
en route to Russia via the United States. The Department replied on 
March 16, 1906 : 

It would appear . . . abundantly clear that the immunities 
of diplomatic agents exist by virtue of the law of nations which is 
a part of the law of the land, and that such provisions [sections 
4062-4065 of the Revised Slatutes] are merely declarative and 
punitive in their nature. 

But it may be said that the immunity applies merely to diplo- 
matic agents accredited to and actually residing within the United 
States. To which it is replied that such a construction is narrow 
and literal. It would undoubtedly follow if the immunity in 
question depended upon the Statute in the nature of an exception, 
which must always be strictly construed and limited, but such 
construction is wholly inapplicable to a right existing anterior to 
and independent of the Statute in question. The law of nations 
must be construed broadly and in a spirit to safeguard any right 
existing by virtue of the law of nations. It is a sepai'ate system 
of jurisprudence although incorporated bodily in our fundamental 
law. It must therefore be construed with regard to the origin 
and nature of the right, irrespective of a provision that provides 
means for the punishment of its violation. 

Now the reason of the immunity has been shown to arise from 
the necessity of mutual intercourse and it follows that rights and 
privileges necessary and proper to the enjoyment of the right and 
privilege must coexist in the right and flow from its existence. 

If a diplomatic agent is privileged to enter and to leave an 
accrediting state, it follows that he must not be debarred the right 
of returning from his post by the act of a neighboring and friendly 
state. Otherwise the delay and inconvenience involved might 
seriously hamper the agent in discharging his duty to the home 
government and a return by a reasonable and proper route al- 
though it lie through a neutral territory is at times necessary, as 
in the case of such a country as Switzerland for example, and at 
all times convenient. 

If there is little law on the question that is due rather to a 
uniform practice than to any doubt as to the existence of the 
right or privilege in question. Comity is the basis of much of 
International Law and custom is the very life of the common law 
of nations. Convenience, especially if it be international, is a 
firm basis for comity and passage through neutral territory is 
certainly convenient. 


In support of the contention that foreign diplomatic officers 
are not exempt from the head tax, an opinion of the Attorney 
General, dated February 20, 1905, is submitted 
It is not the intention of this Department to impugn or to 
criticize this opinion; it is however, suggested that the opinion 
considers solely the letter of the Statute and does not take into 
consideration the fact that international law is as much the law of 
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the land as is a Statute. Kor is the Statute interpreted in relation 
to International Law, as is the rule of construction in such cases. 

• • ■ • • • • 

And it should be observed that the law of nations should not be 
repealed or modified by implication and it is submitted that a 
mere omission from a statute of a right or jirivilege does not repeal 
a right or privilege based upon International Law. Otherwise 
the privileges of ambassadors might be impugned as there is no 
saving clause in the section of the act in question. The provision 
of the act should be specific and inconsistent with the right or 
privilege conferred by International Law and if the law in ques- 
tion be construed with International Law it will be seen that an 
exception does and should exist in the case of diplomatic agents. 

Had the attention of the Attorney General been called to the fact 
that diplomatic immunity does not rest upon the wording of any 
statute, but is independent thereof, except as to punishment of a 
violation of such immunity, he would doubtless have held that the 
question of immunity was untouched by the Statute and not 
necessarily involved in it. 

25 Op. Att. Gen. 370 (1006) ; the Secretary of State (Boot) to the Secre- 
tary of Commerce and Labor (Metcalf), Mar. 16, 1006, MS. Department of 
State, 2S8 Domestic Letters 554, 559-560, 563-564. 

On Mar. 26, 1906 the Department of Commerce and Labor transmitted to 
the Department of State a circular which was about to be issued to the offi- 
cers of the Immigration Service, stating that the provisions of section 1 of 
the immigration law approved Mar. 3, 1903 in respect to the head tax did not 
apply to the diplomatic and consular officers of foreign governments enter- 
ing the United States across the land boundaries from foreign contiguous 
countries, whether they were accredited to the United States or to some other 
country. Mr. Metcalf to Mr. Eoot, Mar. 26, 1906, MS. Department of State, 

Miscellaneous Letters, Mar. 1906, pt. V. 

Respecting diplomatic ofiicers of foreign governments accred- 
ited near the Government of Panama you are informed that a 
review of the authorities on international law has failed to reveal 
a satisfactory definition of their status in the territory of the 
Canal Zone. It would seem, however that their status might be 
regarded as analogous to that of a diplomatic envoy traveling 
through the territory of a third state en route to his post. In the 
latter case, since the institution of legation is a necessary one for 
the intercourse of states and is firmly established by international 
law, there ought to be no doubt whatever that sucn a third .state 
must grant the right of innocent passage transitw innoxii) 
to the envoy, provided that it is not at war with the sending or 
receiving state. The United States asserts that, according to the 
law of nations a diplomatic ofiicer is entitled to a right of transit 
to his post by sea, or through the national domain, whether land 
or water, of a state other than that to which he is accredited. It is 
not contended, however, that this right embraces one of sojourn 
in such state, or that the sovereign thereof may not prescribe the 
TOute of transit. While evidence is wanting that states generally 
have as yet agreed to yield rights of jurisdiction over diplomatic 
oflBcers not accredited to them and passing through their terri- 
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tories, it is not unreasonable to claim for such individuals freedom 
from petty annoyance whether in the form of criminal prosecution 
for minor offenses or of civil suits of trivial importance. 

The Secretary of State (Huges) to the Minister to Panama (South), no. 
181, Apr. 29, 1924, MS. Department of State, file 702.0011f/10 ; 1925 For. Bel., 
vol. II, pp. 653, 654. 

Wliile the American Minister to Costa Eica, Nicaragua, and El 
Salvador was waiting at Corinto in 1907 to take a ship to Puntarenas 
an American vessel arrived, and the Nicaraguan Minister of War 
went on hoard and demanded to see the manifest, stating that he was 
informed that there were arms on board for Honduras. The captain 
replied that the manifest was in a sealed envelop in the ship’s safe 
and that he had no knowledge of its contents. As he could obtain 
no information the Minister of War left and the American Minister 
promptly transferred his baggage to the steamer and hoisted the 
“Legation flag”, advising the captain that he “should not permit a 
search of the steamer, which had left Panama when Honduras and 
Nicaragua were at peace”. No effort was made to search the steamer. 
With respect to the action of the Minister in going on board, hoisting 
the “Legation flag”, and making the ship his Legation fro tern, the 
Department of State observed : 

As no actual effort appears to have been made to search the 
steamer, it does not seem necessary at present to comment on 
the incident further than to remark that the ri^ht of Legation 
while recognized in some instances for the vehicle in which a 
minister and his belongings are transported, has not so far as 
the Department is aware, been claimed to cover the ship on which 
a minister may be a passenger and to operate to convert the 
vessel, cargo, passengers and crew of whatever nationality into 
the official belongings and personnel of a legation. Diplomatic 
immunity necessarily attaches to an envoy’s person, household 
and property, as well as to the archives and public property of 
the Government he represents, for the specific purpose of secur- 
ing inviolability for all that pertains to the conduct of the mis- 
sion. As a converse proposition, the separation of the mission 
proper from all commercial and municipal ventures is proper 
and necessary. Had any question arisen, the Department might 
have found embarrassment in upholding your position and mak- 
ing it clear (to state a hypothetical example) that a ship carry- 
ing an envoy as a passenger, would enjoy extraterritorial 
immunity any more than a public hotel in which an envoy might 
have a night’s lodging. 

Minister Merry to Secretary Boot, no. 1242, Feb. 23, 1907, and Mr. Boot 
to Mr. Merry, Mar. 23, 1907, MS. Department of State, file 5040. 

The Austro-Hungarian Government, on November 9, 1916, an- 
nounced the appointment of Count Tarnowski as its Ambassador at 
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Washington. The Department of State, on November 14, instructed 
the American Embassies in London and Paris that the appointed Am- 
bassador and his suite would embark for the United States on a vessd 
of the Holland-America Line at Rotterdam and that the Austro-Hun- 
garian Government requested that safe-conducts be procured from the 
British and French Governments. Both Governments at first refused 
on the ground that Austro-Hungarian Embassies in neutral countries 
had engaged in activities outside of their diplomatic functions. The 
Department instructed the Embassies in London and Paris to inform 
the Foreign Offices that it Avas surprised to learn of the refusal, that 
the Government of the United States had an undisputed right to 
maintain diplomatic relations through accredited representatives with 
any nation, and that it could not believe that the British and French 
Governments intended to interfere with the exercise of this sovereign 
right. It said that it expected those Governments to reconsider 
their action and to assure Count Tarnowski and his suite that they 
would be unmolested in their passage to this country. The British 
Foreign Office replied on December 15 that, since the Government of 
the United States had now applied in its own name for the safe-con- 
duct, it would be granted. The Frendi Government, on December 
18, indicated that it would take similar action. 

The Secretary of State (Lansing) to the Ambassador to Great Britain 
(Page), telegram 4044, Nov, 14, 1916, MS. Department of State, file 
701.6311/229; Mr. Page to Mr. Lansing, telegram 5218, Nov. 27, 1916, 
ibid. /233; the Ambassador to France (Sharp) to Mr. Lansing, telegram 
1712, Nov. 27, 1916, ibid. /234 ; Mr. Lansing to Mr. Page, telegram 4097, Nov. 
28, 1916, ibid. /233 ; Mr. Page to Mr. Lansing, telegram 5321, Dec. 15, 1916, 
ibid. /250 ; Mr. Sharp to Mr. Lansing, telegram 1749, Dec. 18, 1916, ibid. /251 ; 
1916 For. Bel. Supp. 802-806. 

After the severance of diplomatic relations between the United 
States and Germany in February 1917, arrangements were made for 
the departure from the United States of the German Ambassador and 
his wife, the Embassy staff, and all the German Consuls in the United 
States on a Scandinavian steamer. Permits were secured from the 
French and British Governments for the safe-conduct of the party 
from New York to Christiania. 

Secretary Lansiog to the Ambassador to Spain (Willard), telegram 213, 
Feb. 5, 1917, MS. Department of State, file 701.6211/406a ; the Ambassador to 
France (Sharp) to Mr. Lansing, telegram 1854, Feb. 7, 1917, ibid. /408; the 
Ambassador to Great Britain- (Page) to Mr. Lansing, telegram 5643, Feb. 8, 
1917, ibid. /410 ; 1917 For. Bel., Supp. 1, pp. 691, ■ 692, 593. 

The Swiss Minister in Washington in Apr. 1917 transmitted to the De- 
partment of State a communication from the Imperial German Foreign Office 
regarding the treatment to which the German Ambassador and his party 
were alleged to have been subjected by officials at Halifax, Nova Scotia. 
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The Department replied that after their departure from the territorial 
■waters of the United States the German Ambassador and his party “were 
travelling under safe-conducts granted by the British and French Govern- 
ments, and that consequently any complaint by the German Government 
arising from the treatment of those persons after such departure should 
be made to the British and French Go\ ernments and not to the Government 
of the United States”. Secretary Lansing to Minister Ritter, no. 460, Apr. 
30, 1917, MS. Department of State, file 701.6211/432 ; 1917 For. Rel., Supp. 

1, p. 694. 

After diplomatic relations had been broken off between the United States 
and Germany in Feb. 1917, the German Foreign OflSce informed the American 
Ambassador in Germany that he and his staff would not be permitted to 
leave Germany until definite information was received regarding arrange- 
ments made for the departure of the German Ambassador and his staff 
from the United States. The Government of the United States expiessed 
surprise at the attitude of the German Government and informed the de- 
parting American Ambassador through the American Ambassador in Spain 
that complete arrangements had been made for the departure of the 
German Ambassador and his wife, the Embassy staff, and ali German 
Consuls in the United States Ambassador Gerard to Seeietary Lansing, 
telegram 5002, Feb. 3, 1917, MS. Department of State, file 124 62/21 ; Mr. 
Lansing to Ambassador Willard, telegram 222, Feb. 6, 1917, ibid. 
701.6211/413a ; 1917 For. Rel , Supp. 1, p. 5S7 

Upon the departure of the former German Minister to Brazil from that 
country in Apr. 1917, Instructions were issued to the American naval forces 
not to molest him and his suite during their voyage Upon learning that 
the Minister would proceed to Germany \ia the United States on a Dutch 
vessel, the Department of State insmicted the American Ambassador in 
Argentina, where the Minister had proceeded from Brazil, to grant a safe- 
conduct to him and the persons accompanying him The Department also 
instructed the American Ambassador in Brazil to issue a safe-conduct to 
other members of the former German Minister's official party embarking at 
Rio de Janeiro, saying that the right of search was reserved by the Ameri- 
can authorities. Secretary Lansing to the Chargd d’Affaires in Brazil 
(Benson), telegram of Apr 14, 1917, MS. Department of State, file 701.6232/3 ; 
Mr. Lansing to the Ambassador to Argentina (Stimson), telegram of June 

2, 1917, ibid. /8; Mr. Lansing to the Ambassador to Brazil (Morgan), 
telegram of June 6, 1917, ibid. /lO ; 1917 For Rel., Supp 1, pp. 607, 608. 

In authorizing the American Legation at Guatemala, in May 1917, 
to issue a safe-conduct for passage through the United States to the 
former German Minister to Guatemala, the Department of State said 
that the Government of the United States reserved the right of search. 

Secretary Lansing to the Leg.ation in Guatemala, tclegiam of May 2, 
1917, MS. Department of State, file 800.111/571a. 

British officers at Halifax seized certain funds in the possession of 
Countess Matuschka while she was returning to Germany in 1917 in the 
party of Count von Bernstorff, the former German Ambassador to the United 
States. Inquiry was made of the Department of State as to whether the 
reservation as to the right of search made by the British Government in 
granting a safe-conduct to Count von Bernstorff and his party, gave it 
the right to seize the funds. The Department replied that it appeared that 
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tbe reservation of the right of search included the right to seize articles 
declared contraband of war. The Second Assistant Secretary of State (Adee) 
to the Detroit Trust Company, Jan. 30, 1919, MS. Department of State, 
me 701.6211/464. 

The Swiss Legation, in charge of German interests in the. United 
States, informed the Department of State in 1918 that Mr. Gipperich, 
attache of the German Legation at The Hague, had left three suitcases 
containing personal property at the Swiss Consulate in San Francisco 
when he was traveling through the United States on his way from 
China to Europe in April 1917. The Swiss Legation inquired whether 
the suitcases could be shipped to Mr. Gipperich at The Hague. The 
Department replied on January 31, 1919 that before a definite answer 
could be made to the Legation’s inquiry it would be necessary to obtain 
an inventory of the contents of the suitcases and that the Department Baggage 
of Justice would have one of its representatives call at the Swiss 
Consulate to make the inventory. The Legation wrote to the Depart- 
ment on February 6 that, since the Swiss Consul in San Francisco was 
not familiar with the contents of the suitcases, it did not feel author- 
ized to give instructions for their opening without first having ob- 
tained permission from the Swiss Government. Subsequently, the 
Legation informed the Department that it was advised by the Swiss 
Foreign Office that Mr. Gipperich did not object to an examination of 
the baggage by the Government of the United States. On May 26 the 
Department sent to the Legation a War Trade Board license giving 
permission to it to forward to Mr. Gipperich the three suitcases, which 
had been examined by a representative of the Department of Justice. 

The Swiss Charge d’Affairc.s ad interim (Jenny) to tbe Department of 
State, Oct. 16, 1918, and the .-Voting Secretary of State to the Swiss Minister 
(Sulzer), Jan. 31, 1919, MS. Department of State, flie 701.6256/4; the Swiss 
Minister (Jenny) to the Acting Secretary of State, Feb. 6 and Mar. 21, 1919, 
ibis.. /6 and /8; the Acting Secretary of State to Dr. Jenny, May 26, 1919, 
ibid. /12. 

In an aide-meTnoire of December 23, 1939 the British Foreign Office 
requested the American Embassy in Berlin, in charge of British inter- 
ests in Germany, to state to the German Government that the practice 
of the British Government was to refrain from removing from neutral 
ships or detaining the following categories of persons : 

(A) Heads of diplomatic missions accredited to neutral states, 
their families or domestic servants accompanying them. (B) 
Diplomatic or Commercial Counselors, Secretaries and Attaches. 

(C) Naval, Military and Air Attaches or Assistant Attaches. 

(D) Career Archivists (chanceliers). (E) Career consuls gen- 
eral, consuls and vice consuls. (F) And wives of officials speci- 
fied in (B) to (E). 
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The Counselor of the American Embassy in London (Johnson) to the 
Secretary of State (Hull), telegram of Dee. 24, 1939, MS. Department of 
State, file 702.4162/67. 

In an alde-tniinoire of Dec. 25, 1939 the British Fureigii Offlce stated that 
its existing practice would be maintained so long as the German authorities 
accorded reciprocal treatment to similar categories of British subjects. 
Mr. Johnson to Mr. Hull, telegram of Dec. 25, 1939, Hid. /68. 


RESIDENCE AT CAPITAL 

§389 

In April 1925 the German Foreign OfSce informed the American 
Embassy that Mr. Squire, trade commissioner of the United States 
•with headquarters at Hamburg, under the supervision of the com- 
mercial attache at Berlin, was defendant in a suit in Hamburg in 
which he claimed immunity. The Embassy was asked to persuade 
Mr. Squire to withdra-w this plea on the ground that the rights of 
immunity could only be extended to him if he performed his duties 
in the same place in which the Embassy was situated. The Depart- 
ment instructed the Embassy that, while it did not desire to urge that 
Mr. Squire, who was merely attached to the oflBce of the commercial 
attach^, was entitled to diplomatic immunities, it did not consider that 
such immunities, if they otherwise existed, should be denied solely on 
the ground that he did not reside in Berlin. The attention of the 
Foreign Office might be called, it was said, to the fact that the Diplo- 
matic List of the Department of State in 1922-24: included the name 
of a German financial attache, although he resided in the city of 
New York. 

Charge Robbins to Secretary Kellogg, no. H03, May 1, 1925, MS. Depart- 
ment of State, file 701.05/117; Mr. Kellogg to the Embassy in BerUn, tele- 
gram 121, June 19, 1925, ibid. /IIS. 

The Spanish Ambassador informed the Department of State, in 
March 1927, that his Government had appointed the Marques de Villa 
Alcazar to be honorary agronomy attache of the Embassy. The 
Department replied that, since the Marques intended to reside in San 
Francisco, it could not grant him diplomatic status as a member of the 
Embassy staff in view of its recently adopted decision to confine the 
granting of such status in the future to persons residing in Washington. 

Secretary Kellogg to the Spanish Ambassador, Befior Don Alejandro 
PadiUa y Bell, June 17, 1927, MS. Department of State, file 701.6211/250. 
See, to the same effect, the Acting Secretary of State (Phillips) to the 
Ecuadoran Minister (Zaldumbldd), July 12, 1933, ibid. 701.2211/199; the 
Assistant Secretary of State (Welles) to the Chargd d’Aflaires ad interim 
of Costa Rica (Gonzalez-ZeledOn), Jan. 3, 1934, ibid. 701.1811/184. 
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... In view of the importance of New York City as a financial 
and commercial center, the Department has raised no objection to 
the maintenance in New York City of offices for the commercial 
or financial attaches or counselors. With regard to the individual 
concerned, however, the Department has made it a strict rule not 
to include in the Diplomatic List the names of foreign diplomatic 
representatives giving a residential address outside of Washington 
or its immediate vicinity. If the names of the commercial or 
financial attaches referred to above are carried on the Diplomatic 
List, they must either give a Washington residential address or no 
address at all. It is pertinent to state, however, that the Depart- 
ment does not encourage the establislunent of such offices in New 
York City. 

The Assistant Secretary of State (Messersmith) to the ChargS d' Affaires 
ad interim in the Union of South Africa (Knssell), no. 320, Sept. 28, 1937, 
MS. Department of State, file 701.0011/267. See also the Assistant Secretary 
of State (Berle) to the Brazilian Chargd d’Affalres ad interim (De Sousa 
LeSo), Aug. 31, 1938, MS. Department of State, file 701.3211/638. 

See also S379, atite, on “Union of Consular and Diplomatic Functions”. 


INSTRUCTIONS 

§390 

In 1908 the Minister to Kumania signed certain conventions with 
that country which the Department of State informed him departed 
so greatly from the instruments which he was authorized to sign as to 
make them valueless. After reviewing its instructions to the Minister, 
the Department said that it was requested by the President to say to 
him that he was deserving of censure for a violation of instructions 
in the case of both conventions : in signing one of them without any 
authority whatsoever and in the face of wholly inconsistent instruc- 
tions from the Department, and in obtaining full powers to sign the 
other under certain representations and then using the powers to sign 
a wholly different document without any communication to the De- 
partment regarding the departure from the form which he was in- 
structed to follow and which he represented would be followed. 
Both instruments, it was said, were disapproved and neither would 
be submitted to the Senate. 

Secretary Root to the Minister to Rumania, no. 68, June 17, 1908, MS. 

Department of State, file 12171/6-S, 
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SUPPORT OF PRIVATE INTERESTS 

§391 

An American firm in Stockholm requested the Minister to Sweden 
to address letters to the appropriate Swedish authorities to assist it in 
obtaining the official designation as purveyor to the Swedish Court. 
The Department of State approved the action of the Minister in 
refusing to comply with the request. 

Assistant Secretary Castle to Minister Morehead, no. 27, Sept. 10, 1980, 
MS. Department of State, file 163 Texas Co , Ltd. 

The American Minister to Siam was instructed in 1909 that it would 
not be advisable, in view' of his diplomatic privileges and immunities, 
for him to act as an executor under a will, as he had been asked to do 
by a British court in the case of a deceased British subject. 

Acting Secretary Wilson to Minister King, telegram of Nov. 4, 1909, 
MS. Department of State, file 22160; 1009 For. Rel. 541. 

Section 7 of the act of Congress approved February 5, 1915 pro- 
vides: 

That no ambassador, minister, minister resident, diplomatic 
agent, or secretary in the Diplomatic Service of any grade or 
class shall, w'hile he holds his office, be interested in or transact 
any business as a merchant, factor, broker, or other trader, or as 
an agent for any such person to, from, or within the country or 
countries to which he or the chief of his mission, as the case may 
be, is accredited, either in his own name or in the name or 
through the agency of any other person, nor shall he, in such 
country or countries, practice as a lawyer for compensation or be 
interested in the fees or compensation of any lawyer so practicing. 

38 Stat 805, 807. 

The Military Intelligence Division of the War Department instructed 
all military attaches that It was the opinion of that Department “that 
military attaches and language officers, who have received designations 
from the Secretary of State as attachgs to American Diplomatic Missions 
abroad, are covered by the intent of the above quoted law and that their 
conduct should be governed accordingly”. The Secretary of War (Weeks) 
to the Secretary of State (Hughes), Aug. 12, 1924, MS. Department of State, 
file 121.54 Chlna/14. 

Chapter I, section 19, of the Foreign Service Regulations of the United 
States provides (Jan. 1941) : 

“Officers of the Foreign Service are forbidden to transact, engage in, or 
have any Interest in any business to, from, or within the limits of their 
respective Jurisdictions, either in their own names or in the names or through 
the agency of any other persons. 

“Officers of the Foreign Service are also forbidden to make any invest- 
ments of money within the limits of the foreign country to which the officers 
are accredited or assigned. This prohibition shall apply to the owning of 
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real estate, bonds, shares, stocks, and mortgages, but does not extend to the 
purchase of a house and land for personal use. (Feb. 6, 1915, and Apr. 5, 
1906 ; 38 Stat. 807, 34 Stat. 101 ; 22 U.S.C. §§38, 106.) 

“(Ex. Or. 8390, Apr. 18. ICHO.)” 

The Department of State instructed the Lefration in Persia in 1921 
that it was stronglj^ opposed to the engaging in business bj’^ Legation 
clerks and that a clerk in the Legation should therefore be instructed 
to desist from private financial transactions while connected with the 
Legation. 

Secretary Hughes to the I/Cgation at Teheran, telegram 16, May 25, 1921, 
MS. Department of State, file 124.913/32. 

Upon being informed that an American citizen had recently de- 
livered four trunks to the American Embassy in Madrid for safe- 
keeping, the Department of State, in September 1936, said that neither 
it nor the Embassy could assume responsibility for personal property 
left at the Embassy. 

Secretary Hull to Helen G. Chacon, telegram of Sept. 3, 1936, MS. Depart- 
ment of State, file 199.3/845. 

An American citizen in Mexico wrote to Charles B. Parker, acting in 
representation of American interests in that country, in 1916, and stated 
that Americans had been urged to leave Mexico and to turn over all their 
effects and affairs to the nearest consular agent with the assurance that 
the Government of the United States would see that their losses were sub- 
sequently made good. He expressed the hope that the United States would 
reimburse him for the lo.ss of certain jewelry. The Department of State 
informed Mr. Parker that the writer was apparently under a misappre- 
hension. It added ; 

“. . . When American diplomatic or consular officers accept the custody 
of property belonging to American citizens residing in foreign countries, 
they do so with the understanding that neither they nor the Department 
assume any responsibility in the matter." 

Mr. Parker was instructed to inform the writer in this sense. The Second 
Assistant Secretary of State (Adee) to Charles B. Parker, no. 1988, Oct. 6, 
1916, MS. Department of State, ffle 125.827/7. 


NOTARIAL POWERS 

§392 

The Foreign Service Regulations of the United States provide 
(Jan. 1941) : 

X-6. Notarial services. In the absence of statutory enactment 
on the subject, diplomatic officers, except ambassadors and min- 
isters, may, and consular officers shall, perform within the con- 
fines of their districts such notarial acts as a notary public is 
authorized to perform under the general law and according to 
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Secretaries 
of embassy 


the usage of nations, provided a request is made for such services 
or their performance is deemed necessary. 

When statutes governing the performance of such acts have 
been enacted by the Federal or State Governments, officers shall 
be guided by the terms of the applicable statute. 

(Ex. Or. No. 8292, Nov. 30, 1939.) 

• •••••• 

Note 2. Authority of officerg of Foreign Service to ’perform, 
notarial acts under Federal laws. Ambassadors and ministers 
have no authority under Federal law to perform notarial serv- 
ices, except in connection with the authentication of extradition 
papers. . . . 

Other diplomatic officers and all consular officers are author- 
ized to administer or to take from any person an oath, affirmation, 
affidavit, or deposition, and to perform any notarial act which 
any notary public is required or authorized by law to do within 
the United States. (22 U.S.C. ^98, 131.) 

Note 3. Legcd effect of notarial services performed hy officera 
of the Foreign Service. Notarial services authorized in note 2 
of this section shall, when certified under the hand and seal of 
office of the executing officer, be valid and of like force and 
effect as if performed by any duly authorized and competent 
person within the United States. Any documents, purporting 
to have afl^ed, impressed, or subscribed thereto or thereon, the 
seal and signature of the officer administering or taking the 
same in testimony thereof, shall be admitted in evidence without 
proof of any such seal or signature being genuine or of the 
official character of such person. (22 U.S.C. §131.) 

The validity given oy statute to such notarial acts extends 
only to matters exclusively within the province of the Federal 
Government. (33 Fed. 572.) 

Note 4. AutTtority of officers of the Foreign Service to perform 
notarial acts under State or Territorial laws. Ambassadors and 
ministers may perform notarial services for use within a State 
or Territory ordy in those instances where the State or Territory 
requires that the documents for use in its courts be certified by an 
ambassador or minister. The requesting authority should, in such 
cases, be informed that an ambassador or minister has no authority 
under Federal laws to perform notarial services. 

_ In the absence of a statutory enactment by a State or a Ter- 
ritory on the subject, other diplomatic and consular officers 
have authority to perform such services as are within the powers 
of a notary public according to general law and commercial 
usage. In such cases, the person requesting or requiring the serv- 
ice shall be informed, preferably in writing, of the absence of 
spwific authorization for the officer to perform the service in 
order that the officer may be relieved of responsibility in the 
event the notarial act is subsequently rejected or refused recog- 
nition under the State or Territorial law. 

Keplying to an inquiry as to the capacity of a secretary of embassy 
to acknowledge a power of attorney, the Department of State, after 
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referring to section 1750 of the Revised Statutes, providing for the 
administration of oaths, etc., and the performance of notarial acts by 
secretaries of legation and consular officers, expressed the opinion “that 
a secretary of embassy comes within the language of this section and 
has the notarial powers conferred by the section- upon a secretary of 
legation”. 

The Assistant Secretary of State (Wilson) to Messrs. A. Levi and Com- 
pany, Mar. 15, 1909, MS. Department of State, file 18160/-. Reference was 
made to United States v. Badeau, 33 Fed. 572 (S.D.N.Y., 1886). 

As to the lack of authority to perform notarial acts on the part of American 
diplomatic ofiBcers present in but not accredited to a foreign country, see 
ante §374. 

In 1921 the Department of State said that secretaries of embassies are 
authorized by the United States statutes to administer oaths and perform 
notarial acta and that it was presumed that they would be included In the 
clause “persons exercising public ministerial functions” in a Pennsylvania 
statute providing for acknowledgments before such persons. The Second 
Assistant Secretary of State (Adee) {o Messrs. McVicar, Hazlett, Gardner 
and Gannon, July 5, 1921, MS. Department of State, file 193.5/46. 

The Minister to Sweden was instructed in 1906 that the statutes of Certification 
the United States contained no authority for a minister to act as a of M?of 
notarial officer; tliat he should not do so except when authorized by foreign office 
statute ; and that any unauthorized act of such a character might be 
deemed to be illegal and void if the question of its validity were 
brought before a court. He was subsequently instructed, however, 
that, since the certification of an act performed by the Swedish Foreign 
Office did not involve a notarial act in the sense of the United States 
statute (Rev. Stat., sec. 1750), the Department of State had no ob- 
jection to his subscribing to a certificate of that kind. 

Acting Secretary Adee to Minister Graves, no. 387, Sept. 14, 1906, MS. 

Department of State, file 588; Acting Secretary Bacon to Mr. Graves, no. 

88, Dec. 7, 1907, ibid. /2-3. 

The American Minister to Portugal, in 1929, requested permission, 
in the absence of the Legation’s Secretary and Vice Consul, to certify 
the new oath of office of the Consul General in Lisbon, who had been 
promoted from Class III to Class II in the Foreign Service. The 
Department replied that ministers were not authorized to administer 
oaths, that the Consul General’s promotion was already effective, and 
that he might take the oath when the Secretary and Vice Consul 
returned. 

Secretary Stimson to the Legation at Lisbon, telegram of May 29, 1929, 

MS. Department of State, file 123L51/195. 

A law of 1907 of Panama provided for the allotment of certain certification 
“waste lands” to persons domiciled in that country but stipulated o^iaws 



472 


CHAPTER XIV — ^mTEECOTJESE OP STATES 


that foreigners who were natives of countries where Panamanians were 
not permitted to own city or country property were not eligible to 
receive such allotments. The Panamanian Commissioner of National 
Lands mled that he would not issue certificates of title to a foreigner 
until the applicant had filed a certificate from his diplomatic repre- 
sentative that, in the country of which he was a native, Panamanians 
•were permitted to own property. The Charge d’Aflaires ad interim in 
Panama was instructed by the Department of State, in 1909, that it was 
deemed best that he should make no such certifications as to specific 
laws or statutes of a State or of the United States. The Panamanian 
Secretary of State for Foreign Affairs subsequently indicated his 
willingness, in the case of the application of an American firm incor- 
porated in Massachusetts, to accept a certificate issued by the proper 
certifying officer of that State, presumably without having it authen- 
ticated by the Department or the Legation. In 1910 the Department 
reiterated the conclusion that “American Diplomatic officers are not 
officially competent to certify to the specific law of a State or of the 
United States.” 

Charge Weitzel to Secretary Knox, no. 547, Aug. 27, 1909, and Mr. Knox 
to Mr. 'Weitzel, no. 212, Nov. 1, 1909, MS. Department of State, file 21419; 
Mr. Weitzel to Mr. Knox, no. 594, Nov. 24, 1909, ihid. /6 ; Mr. Wilson to H. H. 
Lee. July 18, 1910, Hid. 819.5211A. 


NON-INTEBFERENCE IN POLITICS 

§393 

Chapter I, section 15, of the Foreign Service Regulations of the 
United States provides (Jan. 1941) : 

Officers of the Foreign Service shall not participate in any 
manner in political matters of the country to which’ they are 
accr^ited or assigned. They shall also refrain from expressing 
h^h or disagreeable opinions upon local political questions or 
other controversial subjects. 

Ex. Or. 8398, Apr. 18, 1840. 

The Secretary of State wrote informally to an Ambassador in 
Washington on September 28, 1914 that the President of the United 
States was much annoyed over an interview published in a local news- 
paper on September 23 which was purported to have been given by 
a Secretary of the Embassy, relating to the unfriendly public opinion 
in Japan for the United States. The Secretary said that, although 
the Secretary of the Embassy had publicly denied that the interview 
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was correct, he had admitted that he had made some statement to 
the reporter in regard to this subject. The Secretary added : 

However disposed the President is to recognize the liability 
of error in a newspaper report of an oral statement, he cannot 
but feel that a statement at any time by a diplomatic officer of 
a foreign government, as to the relations of the United States 
with another Power, is indiscreet and improper. A statement 
on such a subject at the present time, when the United States is 
seeking to preserve a strict neutrality, if it tends to influence 
American public opinion against one of the belligerents in the 
war which is being waged, is especially mischievous and arouses 
suspicion as to the motive which inspired it. 

He added that he regretted being compelled to call this matter to the 
Ambassador’s attention and had done so in an informal way so that 
he might take the first convenient opportunity to call at the Depart- 
ment and discuss the propriety of the Secretary’s conduct. The 
Ambassador replied on September 29 that he agreed with the Secre- 
tary of State as to the impropriety of the language of the alleged 
interview but that, since the Secretary of the Embassy had assured 
him that he had not made the statements therein contained, he had 
published a denial in all newspapers. He requested the Secretary of 
State to bring his reply to the attention of the President. 

MS. Department of State, file 701.62I1/2S0 % A, /281 %. 

The Department of State inquired of a foreign minister in Wash- 
ington in 1920 as to his procedure in calling upon a member of the 
Foreign Eelations Committee of the United States Senate for the 
apparent purpose of providing the Committee with certain informa- 
tion already requested of the Department in a resolution introduced 
in the Senate. The Minister gave a very frank statement of what 
had taken place at the interview and stated that his procedure was 
due to his unfamiliarity with the established custom of the Gov- 
ernment of the United States and that no similar occurrence would 
take place in the future. 

MS. Department of State, file 701.1411/104. ^ 

On July 20, 1908 the Venezuelan Minister of Foreign Affairs in- 
formed the Minister Resident of the Netherlands that the Supreme 
Magistrate of Venezuela had directed him to hand him his pass- 
ports, in view of a letter (apparently criticizing the political and 
commercial situation in Venezuela) addressed by him to a com- 
mercial union in Amsterdam and published in the Netherlands. 

John Brewer (custodian of Legation property) to the Secretary of State, 
July 25, 1908, MS. Department of State, file 14457/8-11 ; 1909 For. Kel. 630. 
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A resolution adopted at Habana in 1940 at the Second Meeting of 
the Ministers of Foreign Affairs of the American Eepublics recited 
that the convention on diplomatic officers, signed at Habana on 
February 20, 1928, established the following principles: 

a) Foreign diplomatic officers shall not participate in the 
domestic or foreign politics of the State in which they exercise 
their functions. 

&) They must exercise their functions without coming into 
conflict with the laws of the country to which they are ac- 
credited. 

c) They should not claim immunities which are not essen- 
tial to the fulfillment of their official duties. 

d) No State shall accredit its diplomatic officers to other 
States without previous agreement with the latter. 

e) States may decline to receive a diplomatic officer from an- 
other, or, having already accepted him, may request his recall 
without being obliged to state the reasons for such a decision. 

It was accordingly resolved : 

To urge the Governments of the American Eepublics to pre- 
vent, within the provisions of international law, political activ- 
ities of foreign diplomatic or consular agents, within the ter- 
ritory to which they are accredited, which may endanger the 
peace and the democratic tradition of America. 

Department of State, HI Bulletin, no, 61, p. 130 (Aug. 24, 1940) ; ibid., 
no. 62, p. 178 (Aug. 31, 1940). 


SPEECHES 

§394 

In a circular instruction to diplomatic and consular officers of July 
24, 1937 the Secretary of State referred to section XV-2 of the In- 
structions to Diplomatic Officers of the United States and to section 
435 and the note to section 438 of the Consular Eegulations, and 
requested that copies of all addresses delivered by diplomatic or con- 
sular officers of the United States be transmitted immediately after 
delivery’ to the Department of State. He further requested that, 
whenever an Ambassador or Minister of the United States felt it 
desirable to deliver an address relating in any part to the foreign 
policy of the Government of the United States or to the foreign 
policies of other governments, such portions of the intended address 
be transmitted to the Department before delivery. 

Secretary Hull to diplomatic and consular officers, July 24, 1937, diplo- 
matic serial 2817, MS. Department of State, file 120.39/169A. 


m 
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Chapter I, section 14, of the Foreign. Service Iteguiations of the United 
States provides (Jan. 1&41) : 

“Officers of the Foreign Service shall not allude in public speeches to 
disputes between govorninenls, to active political issues in the United 
States or elsewhere, or to any matters pending in any Foreign Service 
establishment. 

“(Ex. Or. 8300, Apr. 18, 1940.)’’ 


In commenting on the remarks made by tlie American Minister to 
Bolivia at his official recejition by the President of that country, the 
Department of State observed that he had made reference to certain 
features of South American international relations which still re- 
mained in the realm of conflict, the tendency of which allusions 
might readily be construed as implying a criticism of national politics 
and history. The Minister was instructed to abstain in the future, 
unless specially authorized, “from all public discussion of matters 
of international policj^ and relations the characterization of which 
by you may give rise to such construction and comment as may 
operate to defeat the ends of a purpose, however laudable”. 

Acting Secretary Wilson to Minister Knowles, no. 6, Jan. 28, 1911, MS. 

Department of State, tile 123.K76/119. 

In a statement released to the press on March 21, 1940 it was said 
that the Secretary of State had examined the text of an address made 
at Toronto on March 19, 1940 by the Minister to Canada and had 
found that it “contravened standing instructions to American diplo- 
matic officers, as public discussion of controversial policies of other 
governments, particularly with governments engaged in war, without 
the prior knowledge and permission of this Government, is not in 
accord with such instructions”. Such public statements by the diplo- 
matic representatives of the United States, it was said, were likely to 
disturb the relations between this and other governments. 

Department of State, II Bulletin, no. 39, p. 324 (Mar. 21, 1940). 


PRESENTS 

§395 

Article I, section 9, paragraph 8, of the Constitution of the United 
States provides ; 

No Title of Nobility shall be granted by the United States: 
And no Person holding any Office of Profit or Trust under them, 
shall, without the Consent of the Congress, accept of any present. 
Emolument, Office, or Title, of any kind whatever, from any 
■ King, Prince, or foreign State. 
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It is provided in section 115, title 5, of the United States Code as 
follows : 

Any present, decoration, or other thing, which shall be con- 
ferred or presented by any foreign government to any officer of 
the United States, civil, naval, or military, shall be tendered 
through the Department of State, and not to the individual in 
person, but sjich present, decoration, or other thing shall not be 
delivered by the Department of State unless so authorized by 
act of Congress. (Jan. 31, 1881, c. 32, §3, 21 Stat. 604.) 

Section 126, title 22, of the United States Code provides that no 
diplomatic or consular officer shall “ask or accept, for himself or any 
other person, any present, emolument, pecuniary favor, office, or title 
of any kind from any such [foreign] government”. June 17, 1874, c. 
294, 18 Stat. 77. 

By Executive Order 7577 of March 19, 1937 it is provided that 
“American and diplomatic and consular officers are hereby prohibited 
from accepting in any circumstances any present, decoration, medal, 
order, testimonial, or other thing that may be tendered to them by 
eny foreign king, prince, or foreign state.” 2 F.E. 572. See also 
For. Ser. Eeg. US. 1-23, Jan. 1941; Ex. Or. 8396, Apr. 18, 1940. 

"... In order to carry out the intent of the Executive Order [Mar. 19, 
1937], the Department must refuse to accept for deposit decorations and 
presents conferred upon American diplomatic and consular officers by for- 
eign governments. The wording of the Order is explicit and inflexible and 
will allow of no exceptions in the case of this or that country or in the case 
of this or that officer. 

“The difficulties experienced by officers in the field in refusing to accept 
such awards are appreciated, but it is hoped that the clear and unmistakable 
provisions of the Executive Order cited above will make it possible for 
them, without undue embarrassment, to explain why they are not in a posi- 
tion to accept any decoration or present, even for deposit in the Department 
of State. It may be observed that, should there be reason to anticipate the 
offer of a decoration or present, informal notice, given in the proper quarter, 
of the prohibition against accepting a direct tender thereof would avoid the 
apparent ungraciousness of declining a courtesy. 

“If a decoration or present is tendered unexpectedly at a public ceremony 
or in a similar situation where a flat refusal to receive it would result in 
great embarrassment to all concerned, it should be returned informally to 
the donor at the earliest possible moment The donee may express regret 
that it would not be in accordance with the policy of his Government for him 
to accept this friendly testimonial of esteem. 

“In the event that any direct inquiry is made by an official of a foreign 
government indicating an intention to confer a decoration or present, the 
policy of this Government as set forth above should be carefully explained to 
him. It should be made clear that under the provisions of the Executive 
Order of March 19, 1937, not only are American diplomatic and consular 
officers prohibited from accepting decorations or presents tendered them in 
the field, but the Department of State, under the provisions of the same 
Order, must also decline to accept decorations or presents for deposit on 



EIGHTS AND DUTIES OF DIPLOMATIC REPRESENTATIVES 


477 


boli.ilf of such officers, when tendered by a foreign Embassy or Legation in 
Washington. 

“It. Is further desired that the prohibition against the acceptance by 
American diplomatic and consular officers of decorations or presents tendered 
by foreign governments, as set forth in the Executive Order of March 19, 

1937, shall likewise apply to all American clerks and employees in the 
embassies, legations and consulates.” 

Secretary Hull to diplomatic and consular officers, Mar. 16, 1938, diplomatic 
serial 2916, MS. Department of State, file 093.002/252A. 

The circular instruction of Mar. 16, 1938 was not intended to apply to mili- 
tary attaches. Secretary Hull to the Legation at Athens, telegram 26, Feb. 

20, 1939, MS. Department of State, file 093.002/261. 

“Oflicers of the Foreign Service shall not act as transmitting agents 
for gifts or communications from citizens, subjects, or organizations in 
foreign countries to the President of the United States or to Federal, 

State, or municipal officials; or for gifts or communications from citizens 
or organizations in the United States to the heads of foreign states or 
other officials in foreign countries." For. Ser. Reg. U.S. 1-24, Jan. 1941; 

Es. Or. 8396, Apr. 18, 1910. 

In March 1910 Senator Elihu Root of the Committee on Foreign 
Relations of the Senate reported that there were then pending in 
that committee two hundred requests for the consent of Congress, 
under article I, section 9, paragraph 8, of the Constitution, to the 
acceptance of gifts and decorations tendered by foreign governments 
to officers of the United States. After pointing out that it seemed 
that requests of this character should be passed upon in accordance 
with some declared principle of action, so that one officer should 
not have his request refused and another receive authority as the 
result of accidental circumstances attending the presentation of tlie 
request, it was stated in the report that : 

The existence of the prohibition in the Constitution indicates 
that the presumption is against the acceptance of the present, 
emolument, office, or title. A habit of general and indiscriminate 
consent by Congress upon such applications would tend prac- 
tically to nullify the constitutional provision, which is based 
upon an apprehension, not without foundation, that our officers 
may be affected in the performance of their duties by the desire 
to receive such recognition from other governments. A strong 
support for the view that the practice should not be allowed to 
become general is to be found in the fact that the Government 
of the United States does not confer decorations or titles or, 
unless in very exceptional cases, make presents to the officers of 
other Mvernments. It is not suitable that we should permit 
our officers to receive courtesies which we do not reciprocate by 
extending similar courtesies to the officers of other governments. 

We are of the opinion that the following rules should be observed : 

1. That no decoration should be received unless possibly when it Rules 
is conferred for some exceptional, extraordinary, and highly submitted 
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meritorious act, justifying beyond dispute a special mark of dis- 
tinction. 

2. That no presents should be received except such articles as 
are appropriate for souvenirs and marks of courtesy and appre- 
ciation and having an intrinsic value not disproportionate to such 
purpose. 

3. That the acceptance of presents within the limitation above 
stated should be further limited to cases in which some exceptional 
service or special relation justifying the mark of courtesy exists 
between the recipient and the government offering the present. 

4. That no offer of any otlier title or emolument or ofiSce should 
be considered. 

6. We consider that membership in learned societies, even though 
the appointment thereto may have a quasi governmental origin, 
should not be considered as coming within the constitutional 
provision, and it may well be that as to certain trifling gifts, such 
as photographs, the rule of de minimis lex non curat should be 
deemed to apply. 

5. Kept. 373, 61st Cong., 2(1 se.ss. 

The Russian Government conferred the diploma of the Order of St. 
Anne, third class, upon the Second Secretary of the American Embassy 
at St. Petersburg, which he accepted on February 20, 1907, his succes- 
sor in office having taken the oath of office on the preceding day. He 
himself did not take the oath of office as Secretary of the Legation in 
Brussels until the following day, February 21, 1907. The Department 
of State instructed him as follows : 

The fact that Mr. O’Shaughnessy took the oath of office as 
second secretary at St. Petersburg before the Consul General at 
Berlin on the 19th of February did not operate to vacate your 
office at St. Petersburg. In almost every case of-transfer there is 
necessarily a lap[se] of time between the successor’s taking oath 
and his relieving his predecessor. By the uniform rule of the 
Department in such cases you were regarded as being continu- 
ously in the public service and under the control and instructions 
of the Department as secretary at St. Petersburg up to the time 
of your departure therefrom, and thereafter as secretary at Brus- 
sels in virtue of your new oath and you were entitled to continu- 
ous pay notwithstanding that your successor had taken oath and 
was presumably in transit. If you have not charged the Govern- 
ment for your salary on the 20th of Fchi'uary tliat was a volun- 
tary act which in no way affects the Department’s authority over 
3'ou on that day. 

It would be difficult for the Department to admit that by any 
construction on your part you could, without the Department’s 
knowledge and approval, withdraw yourself from its authority 
for a single day. 

Under these circumstances, therefore, the Department is, under 
the Constitution and Statutes, unable to authorize your acceptance 
of the Russian decoration without the consent of Congress. 
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The Acting Secretary of State (Bacon) to the Secretary of the Legation in 
Belgium (Bliss), July 23, 1907, MS. Department of State, file 3337/5-6. 

Cf. the ease of Paxton Hibbcn who in 1306 was flecorated by the Russian 
Government subsequent to his transfer from St. Petersburg, where he 
was Second Secretary of the American Embassy, to the post of Second 
Secretary of the Embassy at Mexico City. Ilibben took an oath of ofSce 
as Second Secretary at Mexico City prior to leaving St. Petersburg. He 
was informed in a personal letter by the Second Assistant Secretary of 
State that there did not appear to have been such an hiatus in his service 
as an ofiBcer of the United States as would warrant his acceptance of the 
decoration without the previous consent of Congress. The Second Assist- 
ant Secretary of State (Adee) to Paxton Hibben, Jan. 5, 1007, MS. Depart- 
ment of State, file 2245/6-8. 

An Act of Congress approved July 9, 1918 provided that American 
citizens who had received since August 1, 1914 decorations or medals 
for distinguished service in the armies or in connection with the field 
services of those nations engaged in war against the Imperial German 
Government should, on entering the military service of the United 
States, be permitted to wear such medals or decorations. It also au- 
thorized all members of the military forces of the United States serv- 
ing in the existing M’ar to accept within its duration or within one 
year thereafter from the government of any other country engaged in 
war with any country with which tjie United States was or should be 
concurrently engaged in war such decorations when tendered as were 
conferred by such government upon the members of its own military 
forces. It was stated that the consent of Congress required therefor 
by clause 8 of section 9 of article I of the Constitution was thereby 
expressly granted with the proviso that any officer or enlisted man 
of the military forces of the United States was thereby authorized 
to accept and wear any medal or decoration theretofore bestowed by 
thb government of any of the nations concurrently engaged with the 
United States in the existing war. 

40 Stat. 845, 872. 

The Department of State inquired of the Attorney General in April 1910 
whether it was justified, in view of the acts of Congress of July 31, 1881 
and of July 9, 1918, in delivering to naval officers of the United States 
medals and decorations tendered them through It by governments of any 
of the countries engaged in war with any country with which the United 
States was likewise engaged in war and whether the term “medal or deco- 
ration” as contained in the act of July 9, 1918 covered all articles such as 
bowls, cups, and photographs which had been or might be tendered by such 
foreign governments. The Attorney General replied that he concurred in 
the construction by the Navy Department and the President of the United 
States that the provisions of the above-mentioned act applied to the naval 
forces of the United States. He stated further that the words “medal or 
decoration” in his opinion were used in the act in their usual meaning and 
did not include such articles as bowls, cups, and photographs. The Attorney 
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General (Palmer) to the Acting Secretary of State (Polk), May 9, 1919, 
MS. Department of State, file 093.932/47. 

It is provided in section 114, title 5, of the United States Code that— 

no decoration, or other thing, the acceptance of tvhich majr be 
authorized by consent of Congress, by any officer of the United 
States, from any foreign government, shall be publicly shown or 
exposed upon the person of the officer so receiving the same. (Jan. 
31, 1881, c. 32, § 2, 21 Stat. 604.) 

See also For. Ser. Reg. U.S. 1-27, Jan. 1941 ; Ex. Or. 8396, Apr. 18, 1940. 


The American Charge d’Aifaires at Madrid inquired, in 1908, 
whether he might wear in Madrid on full-dress occasions the plaque 
of the Order of Carlos III conferred on him by the Spanish Govern- 
ment in 1906 while he was secretary to the American Special Embassy 
appointed to attend the wedding of the King of Spain, the di- 
ploma of which was not signed until after he had left the service of 
the United States. Tlie Department of State replied : 

. . . you are not prohibited by law from receiving the insignia 
of the Order of Carlos III and . . . therefore, inasmuch as 
the consent of Congress was not necessary in order that you might 
legally receive the decoration, you would not be prohibited by the 
strict terms of section 2 of the act of 1881 from Aveuring the decora- 
tion in question. 

The department, however, believes that diplomatic officers of 
the United States should seek to observe the intendment and spirit 
of the prohibition rather than merely to be governed by its literal 
scope. This intendment seems broadly to be that no officer of 
the United States shall make public display of a favor bestowed 
upon him by a foreign government. The words “by the consent 
or Congress” in section 2 of the act of January 31, 1881, may be 
considered as merely recitative of the general condition under 
which an officer of the United States may be in possession of a 
foreign decoration, but could hardly have been intended to limit 
the prohibition and discriminate against an officer possessing it 
by consent of the Congress and in favor of one possessing such 
decoration without consent. 

Accordingly, it appeai-s to the department that you^ would 
exhibit questionable taste in claiming the privilege, under a limit- 
ing interpretation of the statute, to wear a decoration which you 
would not be at liberty to wear if possessed by virtue of the con- 
sent of Congress. 

Acting Secretary Bacon to Charge Buckler, no. 244, Dec. 17, 1908, MS. 
Department of State, file 4199/9; 1907 For. Bel., pt. 2, pp. 1017-1018. 

In the following instances the persons concerned were permitted to re- 
ceive presents or emoluments, etc., without the consent of Congress: 

Professor J. A. Udden, a special assistant in the United States Geo- 
logical Survey with indefinite tenure, who was paid by the day and 
who took no oath of office, was held not to he an “officer” of the United 
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States and to be entitled to receive an order from the King of Sweden. 
28 Op. Att. Gen. 598 (1912). 

Raymond E. Cox, a Foreign Service ofBcer, was held entitled to re- 
ceive compensation as a member of the personnel of the Taena-Arica 
Plebiscitary Commission, since the Commission was not a foreign 
state. Memorandum of June 23, 1925, MS. Department of State, file 
723.2515PC/153. 

■William E. Pulliam, general receiver of Dominican customs, who 
was appointed by the President but who received no compensation from 
the Government of the United States, was held not to be a person hold- 
ing an office under the United States. The Assistant Secretary of State 
(Welles) to the Secretary of IVar (Dern), June 15, 1935, MS. Depart- 
ment of State, file 093.392/13. 

Newton D. Baker, a member of the United States Territorial Ex- 
pansion Memorial Commission, who was not appointed by the Presi- 
dent to the position or by the head of a Department or by a court of 
law and who received no remuneration from the Federal Government 
for his services, was not regarded as an officer of the United States. 
The Acting Secretary of State (Moore) to Newton D, Baker, Jan. 9, 
1937, MS. Department of State, file 093.932/151. 

Dr. W.- Cameron Forbes, a member of the Permanent Commission of 
Inquiry established by tiie United States and Rumania, a position carry- 
ing “no emoluments or duties", was considered not to be an officer of the 
United States. The Assistant Secretary of State (Carr) to Dr. Forbes, 
Jan. 21, 1937, MS. Department of State, file 093.932/146. 

The prohibition against the acceptance of foreign decorations was 
heid not to apply to wives of officers of the United States. The Acting 
Secretary of State (Welles) to the Embassy in Chile, Dec. 18, 1938, 
MS. Department of State, file 093.252/73. 

The Captain of the Scliodank, a merchant vessel owned by the United 
States, who had been appointed by the Maritime Commission, was not 
considered an officer of the United States. The Assistant Secretary of 
State (Messersmith) to Rear Admiral Land, Mar. 9, 1939, MS. Depart- 
ment of State, file 093.573 Smaragd/19. 

In the following instances the persons concerned were not permitted to 
receive presents or emoluments, etc., without the consent of Congress :■ 

A former Minister to 'Venezuela (Russell), who was "under orders 
from the Secretary of State” (a status which appeared to be equiva- 
lent to an extension of leave without pay) following the closing of the 
Legation in Venezuela and who was subsequently designated Commis- 
sioner on the part of the United States to the Exposition at Quito, 
Ecuador, was considered to be an officer of the United States during 
the interim. The Acting Secretary of State (Adee) to the French 
Charge d' Affaires (Des Portes de la Fosse), Sept. 19, 1908, MS. Depart- 
ment of State, file 2143/19. 

Captain N. M. Brooks, a clerk of class 4 in the Post Office Department, 
who heid his appointment from the head of that Department and who 
received a fixed compensation and performed regularly prescribed serv- 
ices, was held to be an officer of the United States. 27 Op. Att. Gen. 219, 
220-221 (1909). 

John Brewer, a clerk in the American Legation in Venezuela, who was 
in charge of its archives in 1908-9 during the suspension of diplomatic 
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relations between the United States and Venezuela and who up to that 
time was also American Consular Agent, holding the latter iwsition 
under an appointment made by the Secretary of State, was lield to be an 
officer of the United States. The Secretary of State (Knox) to the 
Minister to Venezuela (Russell), May 3, 1909, MS. Department of State, 
file 18788/-. 

Clem J. Richards, a member of the George Rogers Clark Sesqui- 
centennial Commission of the United States, who received his appoint- 
ment from the Commission and who was a disbursing officer for it under 
a bond given to the United States for the faithful performance of his 
duties, was considered to be a person holding an office of trust under 
the United States. The Assistant Secretary of State (Wilson) to Clem 
J. Richards, Oct. 29, 1937, MS. Department of State, file 093.652/003. 

The regulations of the Department of State “prohibit retired Foreign 
Service officers, as well as tho.se on active duty, from accepting honors 
from foreign Governments”. The Acting Chief of the Division of Western 
European Affairs (Boal) to Jules Henry, Aug. 20, 1929, MS. Department 
of State, file 093.512/222. To the same effect, see the Acting Secretary of 
State (Carr) to D. I. Murphy, June 27, 102.5, ihid. 0!)3.-lll/lll ; the As- 
sistant Secretary of State (Wright) to Frederick Ogden De Billier, Mar. 
8, 1927, nid. 093.255/1 ; Secretary Hull to the American Legation in Para- 
guay, telegram 2, Feb. 9, 1940, ihid. 093.342/6. See also sections 38(B), 
18(m) , and 19 of the act of Congress approved May 24, 1924. 43 Stat. 140. 

A retired civil-service employee. Dr. Charles F. Marvin, who had been 
Chief of the Weather Bureau at Washington, was by his retirement held 
to have ceased to be an officer of the United States within the meaning 
of article 1, section 9, of the Constitution. However, the consent of 
Congress was obtained to his receiving a decoration from the King of 
Norway, in view of the fact that a joint resolution of June 27, 19,34 (48 
Stat. 1267) required the Department to submit a list of retired officers 
for whom it was holding decorations. By a joint resolution approved 
July 8,1937 Dr. Marvin was authorized to accept the insignia and diploma 
in question. 50 Stat. 1025. The Assistant Secretary of State (Wright) 
to the Norwegian Minister (Bryn), Feb. 16, 1020, MS. Department of 
State, file 093.572 Marvin, Charles F./-; memorandum of the Legal 
Adviser, Apr. 2, 1937, ibid. /15. 

In 1908 the Department of State informed Major General George W. 
Davis, United States Army, retired, who had been appointed Envoy 
Extraordinary and Minister Plenipotentiary of the United States on 
Special Mission to represent the Government of the United States at the 
formal opening of the Interoceanic Railway of Guatemala, that as an 
officer on the retired list of the Army he was an officer of the United 
States and that a gold medal tendered for him should he deposited with 
the Department to await the action of Congress. The Acting Secretary 
of State (Adee) to Major General Davis, Sept. 19, 1908, MS. Department 
of State, file 10793/43. 

“Under section 2, National Defense Act, ‘the officers and enlisted men 
on the retired list’ are a part of the Regular Army” and under the Con- 
stitution may not accept decorations from foreign governments without 
Congressional authority after the expiration of the time provided in the 
act of July 9, 1918, having to do with the acceptance within a limited 
period of decorations from Allied nations. 40 Stat. 872. Opinion of the 
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Judge Advocate General, Apr. 18, 1823, Digest of Opinions ^ the Judge 
Advocate General of the Army, 191S-19S0 (1932) §365. 

On Feb. 1, 1935 the War Department informed the Secretary of State 
that Brigadier General Nathorsl, a retired officer of the Philippine con- 
stabulary who enjoyed a life pension and was liable for active service, 
held an office of profit or trust in the Philippine Islands and as such was 
prohibited under the terms of the Organic Act of the Philippine Islands 
(Aug. 29, 1916, 39 Stat. 545, 546) from accepting a decoration without the 
consent of Congress. The Secretary of State agreed with the conclusion. 

The Assistant Chief of the Division of Protocol and Conferences 
(Holmes) to Brigadier General Nathorst, Feb. 14, 1935, MS. Department 
of State, file 093.51G2/23. 

Major Horace Morison, a member of (he Quartermaster Officers’ 

Reserve Corps, was held by the War Department to occupy a position of 
profit or trust under the United States and prohibited from accepting 
a decoration from the Rumanian Government in 1924. The Secretary 
of War to the Secretary of State, Dec. 11, 1924, MS. Department of State, 
file 093.T12M82. 

By the act of Congress approved July 1, 1030, it was provided that 
reserve officers not on active duty should not be held to be officers or 
employees of the United States or persons holding any office of trust or 
profit, and restrictions theretofore iiniiosed on the acceptance of foreign 
decorations by members of the Officers’ Reserve Corps were removed by 
the War Department. 46 Stat. 841; the Secretary of War (Dern) to the 
Secretary of State (Hull), July 13, 1935, and the Assistant Secretary of 
State (Carr) to Mr. Dern, Aug. 0, 1935, MS. Department of State, file 
093.652/626. An act of Congress approved June 15, 1933, amending the 
act approved June 3, 1916, contains a similar provision in respect to 
officers of the National Guard. 39 Stat. 106, 190 ; 48 Stat. 153, 165. 

As to enlisted men of the regular forces, of the Reserve Corps, and of 
the National Guard, see: The Assistant Secretary of War (Davis) to the 
Third Assistant Secretary of State (Wright), Nov. 9, 1923, MS. Department 
of State, file 093.552/62, wherein the War Department held that such 
enlisted men were not officers within the proliiI)ition of article 1, section 9, 
of the Constitution ; the Judge Advocate General of the Navy (Murfln) to 
the Secretary of State (Hull), May 8, 1034, ibid. 093.002/185, wherein the 
Judge Advocate General held, with the appi’oval of the Secretary of 
the Navy, that enlisted men were officers of the United States within those 
provisions; the Assistant Secretary of State (Carr) to the Secretary of 
the Navy (Swanson), June 21, 1933, ibid. 093.172/60, and Mr. Hull to the 
Secretary of the Navy (Swanson), May 15, 1934, ibid. 093.002/185, express- 
ing the view that “inasmuch as a reasonable doubt exists as to the author- 
ity of this Department under law to release the decoration, it is not 
passible to forward It to the destination desired until definite legislative 
authority therefor is obtained”. 

An act of Congress of June 12, 1916, authorizing officers and enlisted men 
of the United States Navy and Marine Corps to accept from the Haitian 
Government employment as officers of the gendarmerie “with compensa- 
tion and emoluments from said Government of Haiti, subject to the ap- 
proval of the President of the United States”, was held by the Department • 

of State not to authorize Americans so serving to receive decorations and 
medals as a part of the “emoluments". 39 Stat. 223 ; the Assistant Secre- 
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tary ofjgtate (Bliss) to Brigadier General John H. B,ussell, Feb. 15, 1923, 
MS. Department of State, file 093.382/2. 

An act of Congress approved May 19, 1926, authorizing the President to 
detail officers and enlisted men of the United States Army, Navy, and 
MarinR Corps to assist the governments of the American republics in mili- 
tary and naval matters, provides that such persons are authorized “to 
accept from the government to which detailed offices and such compensa- 
tion and emoluments thereto appertaining as may be first approved by the 
Secretary of War or by the Secretary of the Navy, as the case may be’’. 
44 Stat. 565. In 1930 the Judge Advocate General of the Navy and in 
1931 the Secretary of the Navy expressed the opinion that the act was 
broad enough to Include the acceptance of medals of merit awarded 
officers and enlisted men of the Navy and Marine Corps by the Govern- 
ment of Nicaragua, without authorization by Congress. The Acting Secre- 
tary of the Navy (Jahncke) to the Secretary of State (Stimson), June 19, 

1930, enclosure, MS. Department of State, file 093.172 U.S. Marine Corps & 
Navy/1 ; Mr. Stimson to the Secretary of the Navy, July 21, 1930, ibid. /2 ; 
the Secretary of the Navy (Adams) to Mr. Stimson, Dec. 1, 1931, ibid. /9. 
In 1931 the Judge Advocate General of the Army ruled that the act 
could not be construed as Congressional authorization for the acceptance 
of medals conferred on Army officers and enlisted men by the Government 
of Nicaragua. The Secretary of War (Hurley) to Mr. Stimson, Nov. 24, 

1931, ibid. /& In 1932 the Department of State concluded that there was 
sufficient doubt as to its authority to deliver certain medals conferred by 
the Government of Nicaragua upon officers of the United States Army, 
Navy, and Marine Corps to warrant it In withholding them until Congress 
should have authorized delivery of them. The Assistant Secretary of 
State (White) to the Secretary of the Navy, Mar. 4, 1932, ibid. /21, 

In 1907 the American Minister to Ecuador was appointed by the 
President of the United States as one of the arbitrators to settle cer- 
tain differences between the Government of Ecuador and the Guaya- 
quil & Quito Eailway Company. The dispute was settled by a com- 
promise agreement, and the railway company indicated that it was 
willing to pay the expense incurred by the Minister and to compen- 
sate him for his service in the arbitration. The Department of State 
authorized the Minister to accept payment of any expense incurred 
either by the Legation or by him personally. It stated, however, 
that “it would not comport with the dignity of the American diplo- 
matic service nor be a wise precedent to establish to permit a party 
interested in an arbitration before an American diplomatic officer to 
remunerate him for the discharge of his duties in any capacity what- 
ever”. 

The Assistant Secretary of State (Wilson) to the Minister to Ecuador 
(Fox), no. 97, Dec. 3, 1909, MS. Department of State, file 2540/168-160; 
1909 For. Rel. 246, 247. 
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GOOD OFFICES IN TIME OF PEACE 

§396 

Section 3 of chapter XII of the Foreign Service Regulations of 
the United States provides (Jan. 1941) : 

Diplomatic and consular officers may, upon request and with 
the approval of the Department of State, temporarily assume 
the representation of foreign interests. They may not, however, 
perform any duty for a foreign government which involves the 
acceptance of an office. 

[Ex. Or. 8077, Apr. 4, 1939.] 

* •••••• 

Note 1. Advance authority from Department of State and 
coment of hoth foreign governments concerned requisite before 
assuming representation. Except in an extreme emergency 
diplomatic and consular officers should not assume the repre- 
sentation of foreign interests unless they are instructed to do so 
by the Department of State, or have requested and received in 
advance the approval of the Department. The request for ap- 
proval should contain detailed information. If representation 
has been assumed without advance authorization, a report in 
detail should be submitted immediately. 

Both the foreign government in intei-est and the foreign gov- 
ernment to which the officer is accredited or assigned must con- 
sent to the arrangement before a diplomatic or consular officer 
can assume representation. Either government may withdraw 
its consent at any time. 

Note 2. Restrictions placed on diplomatic and consular officers 
in represeniing foreign interests. 

(a) Relation between officer and foreign government in 
interest. A diplomatic or consular officer of the United States 
may represent a foreign government only in an unofficial ca- 
pacity. . . . His status is that of an agent and he is responsi- 
ble to the foreign government for services which he may perform 
in its behalf. That government in turn must assume all re- 
sponsibility for such services. 

..••••• 

(c) Officer prohibited from performing duties detrimental to 
American interests. A diplomatic or consular officer shall not 
perform any duties on behalf of a foreign power which might 
be detrimental to American trade or interests. 

{d) Officer prohibited from presenting claims., A diplomatic 
or consular officer shall not present any claim on behalf of the 
citizens or subjects of the country whose interests he is represent- 
ing against the government to which he is accredited or assigned. 

(e) Custody of foreign property and archives. Diplomatic 
and consular officers are custodians of the property of foreign 
missions or consulates in their charge. They should, so far as 
possible, conserve such property. Any interference on the part 
of private individuals or officials should be made the subject of 
unofficial representation or protest to the authorities of the gov- 
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ernment to which an officer ace .'edited or assigned. As a 
means of protection, the flag of ’ United States may be raised 
over the building of a foreign mission or consulate, but this 
should not be done except with the consent of the authorities of 
the local government. 

Note 3. Marmer of signing. Diploi.ir.lic or consular officers 
representing the interests of other g^u'ernments shall sign: 

“ , American , in charge of the interests 

of _• « 

Note 4. Correspondence in connection with representation. 
Any correspondence with either foreign government concerned 
must be conducted through the appropriate mission of the 
United States. 

• • • • » a a 

Note 6. Function of representation attaches to ofjioe. The 
function of representing a foreign interest attaches to the office 
rather than to the officer. Wlien an office has once been author- 
ized by the Department to undertake such representation, each 
succeeding officer is expected to ai^sume the duties in connec- 
tion therewith on his arrival at the post without requesting 
further authorization from the Department. 

Note 't. Termination of re presentation. Representation is 
uiBually terminated by direction of the foreign government in 
interest. The representation and the property of the foreign 
government may not be relinquished except upon the receipt 
of authorization from the Department or from the foreign gov- 
ernment. Officei's shall not make any recommendations with 
reference to the appointment of a representative of foreign in- 
terests except upon the specific request of the foreign government 
desiring representation. In such case the officer shall make the 
recommendation dircctt3’ to the foreign government and include 
in his recommendation the usual waiver clause designed to re- 
lieve both himself and the Department of State of responsi- 
bility in connection therewith. 

In regard to the prohibition against ilie acceptance of an office in a 
foreign government by diplomatic and consular officers see: The Acting 
Secretary of State (Adee) to the German Ambassador (Von Stomburg), 
no. C32, Oct. 18, 1007, MS. Department of State, file 8130/6; Secretary 
Bacon to the Gennan Ambassador (Von Berustorff), no. 28, Feb. 27, 1909, 
ibid. /lO; the Chief Clerk (Carr) to the Consul General at Beirut 
(Kavndal), no. 103, Apr. 10, 1909, ma. /H. See also 1909 For. Bel. 205 
(American Cousular Agent at Tripoli, Syria, not pc'rmitted to accept 
appointment as German Vice Consul there but allowed to take custody of 
the German Consulate and to use bis good offices for German subjects) ; 
the Third Assistant Secretary of State (Wilson) to the Consul at La 
Guaira (Moffat), no. 29, May 13, 1907, MS. Department of State, file 6360 
(American Consular .Agent at Barcelona, Venezuela, not permitted to 
accept position as German Consular Agent there but allowed to represent 
German interests at that place) . 

With regard to the requirement of advance authority from the Depart- 
ment of State and consent of both foreign governments before assuming 
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representation, see the Acting Secretary of State (Bacon) to the Min- 
ister in Greece (Jackson), no. 146, Mar. 13, 1007, MS. Department of 
State, flie 5063; 1907 For. Rel., pt. 1, p. 583 (representation of interests 
of governments wltliout diplomatic representation in Greece) ; Secretary 
Root to the Family Tiiietti, May 5, 1908, MS. Department of State, file 
13352 (refusal to intercede in belialf of two Italians in Guatemala with- 
out a request from the Italian Government and the consent of the Govern- 
ment of Guatemala). 

During a suspension of diplomatic relations between Bolivia and 
Argentina in 1909, tlie American Ministers to those two countries 
were requested by each to take charge of the interests of its citizens 
in the country of the other. They were instructed by the Department 
of State to use their impartial friendly offices in behalf of Bolivian 
and Argentinian citizens, after having obtained the consent of the 
government to which they were accredited. The Minister to Argen- 
tina was instructed : 

You will perceive . . . that your duties are to be confined to 
the exercise of good offices in behalf of Bolivian citizens and their 
interests in the Argentine Kepublic should occasion therefor arise : 
that you do not in any sense represent the Government of the 
Argentina Republic [Bolivia] diplomatically ; that no representa- 
tive office of any sort on behalf of that Government is bestowed 
upon you ; and that you are not subject to its instructions or orders. 

You will report to and receive instructions from your own Gov- 
ernment only, which you are in no wise to commit or compromise. 

The same instructions were sent, mutatis mutandis, to the Minister 
to Bolivia. 

Secretary Knox to Minister Sherrill, no. 13, July 23, 1900, MS. Department 
of State, file 534/16; Mr. Knox to Minister Statesman, no. 19, July 23, 1909, 
iUa. /17 ; 1909 For. Rel. 10-13. 

The exercise of good offices does not mean that the American 
Diplomatic or Consular officer becomes the official representative 
of another Government. The activities of an American Diplo- 
matic or Consular officer, on behalf of the citizen or subject of a 
third power, do not, therefore, include the making of any demand 
upon the Government of the country to which he is accredited 
such as might be made on behalf of a citizen of the United States 
similarly circumstanced. Nor does tlie discretion of the Amer- 
ican Diplomatic or Consular’ officer extend to the presentation of 
claims. If claims are preferred, the discretion of the Diplomatic 
or Consular officer extends only to the reporting of such claims 
to the Department of State, which will bring them to the knowl- 
edge of the Government by whose citizens or subjects they have 
been preferred. In other words, the Diplomatic or Consular offi- 
cers authorized to employ unofficial good offices should limit their 
activities, on behalf of the citizen or subject concerned, to the 
transmission on his behalf, or on behalf of his Government, of 
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such communications or statements as he may find it necessary to 
make. 

An authorization to exercise unofficial good offices does not in- 
clude the duty of issuing passports, or documents of nationality, 
unless such right has been specifically granted by the Government 
on whose behSf such good offices have been extended. 

In the case of countries wherein certain powers enjoy extra- 
territorial privileges by virtue of treaty stipulations, providing 
for the exercise by Consular officers of certain Judicial functions, 
an authorization to employ unofficial good offices does not include 
the exercise by American Diplomatic or Consular officers of such 
judicial functions on behalf of the citizens or subjects of those 
countries in whose interest such offices have been authorized. 

The Secretary of State (Colby) to the Charge d’Affaires ad interim in 
Tokyo (Bell), no. 360, July 30, 1920, MS. Department of State, file 
394.54/-. 


Pursuant to a request from the Government of the United States, 
the Panamanian Government in 1905 issued a decree permitting 
American diplomatic and consular officers to exercise their good 
offices in behalf of Chinese subjects in Panama, as requested by the 
Chinese Government, when the occasion required. The Department, 
on May 27, 1907, instructed the Minister : 

With respect to the statement made by the Minister for For- 
eign Affairs in his note to you of January 29, 1907, . . . that 
consular officers of the United States are not warranted in assum- 
ing the settlement of the estates of Chinese subjects in the same 
manner as those of American citizens, I have to say that such 
good offices as are used in Panama by our diplomatic and consu- 
lar officers in behalf of Chinese subjects and interests are exer- 
cised only with the consent of the Panaman Government, and 
that, therefore, our officers in Panama cannot undertake to 
administer upon estates of Chinese except with the full consent 
of the Panaman Government, which, it would appear from your 
despatch and its enclosures, will not be given. 

The Chinese Charge d’Affaires in Washington subsequently ex- 
pressed the desire that the diplomatic and consular representatives 
of the United States on the Isthmus exercise their good offices in 
behalf of Chinese subjects affected by a decree of the Panamanian 
Government establishing rules regarding Chinese, Syrians, and Turks 
residing in Panama. The Department, on December 4, 1907, in- 
structed the Minister in this connection : 

Under the arrangement by which you are permitted to lend 
your good offices, when they are required, in favor of Chinese 
subjects resident in Panama, you may do so when called upon 
with reference to matters arising under the Decree in question. 
In a concrete case, for example, you might informally suggest a 
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favorable exercise of such administrative diso"etion as might be 
applicable. 

It is understood that the Chinese Legation regards the pro- 
visions of the Decree as harsh. Under these circumstances you 
should bear in mind that, if you are asked to communicate 
remonstrances against provisions of the Decree, your good offices 
should be confined to a transmission of such re;pi'esentations and 
should not place you in the position of taking exception to such 
provisions in your capacity of an official of this Government. 

The Assistant Secretary of State (Porter) to the Consul General in 
Panama (Adamson), no. 34, Aug. 2G, 1885, MS. Department of State, 115 
Instructions to Consuis, 126 (for extracts from this instruction, see 1902 
For. Bel. 318) ; the Minister to Panama (Barrett) to the Secretai'y of 
State (Hay), no. 131, Apr. 17, 1005, MS. Department of State, 3 Despatches, 
Panama; the Acting Secretary of State (Loomis) to Mr. Barrett, no. 46, 
Apr. 17, 1905, ibid. 1 Instructions, Panama, 95; the Acting Secretary of 
State (Bacon) to the Minister to Panama (Squiers), no. 43, May 27, 1907, 
ibid. 6610; Secretary Root to Mr. Squiers, no. 66, Dec. 4, 1907, ibid. 
4516/2-3; 1905 For. Bel. 708; 1907 For. Bel., pt. 2, pp. 932, 933. 

Pursuant to a request in 1908 from the Chinese Minister that, in the 
absence of treaty and diplomatic relations between China and Chile 
and China and Ecuador, the American diplomatic and consular officers 
in Chile and Ecuador be allowed to exercise good offices in behalf of 
Chinese subjects living there, the Department instructed the Min- 
ister at Quito (and also at Santiago) as follows; 


You will accordingly, with the consent of the Government of 
Ecuador, take under the protection of your Legation Chinese sub- 
jects and their interests in Ecuador. Your good offices will be 
confined to friendly intervention in case of need for the protection 
of the Chine.se in their person.s and property, and should be exer- 
cised by you and the consular officers without the assumption of 
any representation [sic] function as agents of China. 

It of course follows that American officers so acting cannot 
officially certify to the fact of Cliinese citizenship, original cer- 
tification of which can be made only by a responsible agent of 
the Chinese Government. A form of certificate to be used by 
you and the consular officers should, therefore, be prepared in 
consultation with the Equadorian [sic] Minister for Foreign 
Affairs, in order that it may correctly express the character of the 
protection afforded, and the degree in which it is recognized by 
Ecuador. It is suggested that the following form, or a similar 
one, may perhaps be satisfactory : — 


“I, , of the United States of America, 

Certot: That claims to be a subject of the Em- 

peror of China, resident in Ecuador and that, upon his proving 
his status as a Chinese subject, he will in case of need, be entitled 
to the protection of the Government of the United States and 
to the good offices of the diplomatic and consular officers thereof, 
while in Ecuador, in pursuance of an understanding between the 
Governments of Ecuador and China to that end.” 
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The nature of the action to be taken by American consular and 
diplomatic officers in behalf of the Chinese subjects was further eluci- ' 
dated in 1909 in an instruction to the Consul General at Guayaquil : 

This Government desires its representatives to endeavor to pro- 
tect Chinese from oppression and injustice, but in using their 
good offices in accordance with the Department’s instructions 
American officials should remember that this Government cannot 
lend its support to Chinese who may desire to use such influence 
to strengthen their position in factional quarrels nor can it permit 
them to invoke the threat of American interference in the settle- 
ment of private differences. 

The Acting Secretary of State (Adee) to the Minister to Ecnodor (Fox), 
na 61, Aug. 22, 190S, MS. Department of State, file 15077 ; the Chief Clerk 
(Carr) to Consul General at Guayaquil (Dietrich), no. 155, Mar. 13, 1909, 
ibid. /81. 

With respect to the exercise of good offices on behalf of China, see For. 
Ser. Reg. U.S. Xll-S, n. 11, Jan. 1941. 

In an instruction in 1920 to the Charge d’ Affaires ad interim in 
Tokyo the Department of State said that — 

the Swiss Government leaves each one of it.s citizens, who may 
settle in a country where the Swiss Confederacy has no Diplo- 
matic or Consular agent, entirely free to choose the power under 
whose protection he will place himself. In other words, it is the 
understanding of the Department that the exercise of good offices 
in behalf of Swiss citizens in a particular country has not been 
vested exclusively in the Diplomatic and Consular authorities of 
the United States but has also been undertaken by French and also, 
possibly by representatives of other governments. On this under- 
standing of the matter it aiipears to the Department obviously 
inadvisable that the representatives of the United States 
should undertake to deal in any way with the authorities of the 
Government to which they are accredited in regard to any Swiss 
interests which may be at the time or wdrich may previously have 
been under the care of any other friendly nation. In such cases, 
therefore, the Mission or Consular office concerned should take 
adequate steps to assure itself that no such conflict of authority 
is involved. In no case, however, should representation of the 
interests of any foreign Government or the citizens or subjects 
of such Government be undertaken until permission or authori- 
zation has been obtained from the Department and then only 
with the consent of the country to which you are accredited. 

Secretary Colby to Charge Bell, no. 360, July 30, 1920, MS. Department 
of State, file 394.54/-. 

In 1920 the Department of State authorized the American Legation 
in Siam, during the absence on leave of the Danish Charge d’ Affaires, 
to exercise, with the consent of the Siamese Governm.ent, good offices 
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in diplomatic affaii-s on behalf of the Danish Goveriiment. The Lega- 
tion was instructed that this did not include the exercise of any 
jutlicial functions which the Danish Charge might have exercised 
under extraterritorial rights claimed by the Danish (jovernment. It 
was also instructed that it might aflix Danish visas on passports issued 
by the appropriate Danish authorities but that it should not issue any 
documents of Danish nationality except upon the explicit request of 
the Danish Foreign Office. 

Secretary Lansing to the Ijegatinn at Bangkok, telegram C. Feb. 12, 1920, 
MS. Department of State, file 704.5992/4. 

In 1921 the Government of the United States at the request of 
the Netherlands Government assumed representation of its interests 
in Persia on the express understanding that this did not include 
the exercise of judicial functions in behalf of Dutch nationals and 
that these functions would continue to be exercised by the Nether- 
lands consular officer at Teheran. In 1925 the Dutch Charge 
d’Affaires ad interim in lYashington infoimed tlie Department of 
State that, as a re.sult of the death of that consular officer and of 
the fact that the only remaining Dutch consular officers in Pei-sia 
were not in a position to exercise judicial functions in the Persian 
Foreign Office Tribunal, it had recentlj' proved impossible to sum- 
mon before that court a Dutch subject for trial in connection witli 
the failure of a pawnbroker’s shop. The Charge i-equested the co- 
operation of the Government of the United States in proceeding 
with the cause without delay and asked that the American Qiarge 
d’Atfairos at Teheran bo authorized to take the necessary steps so 
that the case in que.stion might be tried in the customary way. 

The Department informed the American Legation at Teheran of 
the authorization of the Netherlands Government for the attendance 
of a representative of the Legation or the American Consulate at 
proceedings of the Foreign Office Tribunal in the case under dis- 
cussion and indicated that the authorization was to be strictly con- 
strued and was not to imply the acceptance by the Legation or the 
Consulate of any obligation to take further steps of a judicial or 
quasi-judicial character in that case or in the case of any other 
Dutch subject; and it stated specifically that, in its opinion, neither 
the Legation nor the Consulate would, on the basis of the authoriza- 
tion, be competent to take steps toAvard executing any judgment 
AA’hich might be rendered by the Foreign Office Tribunal in the case. 

The Under Secretary of State (Grew) to the Charge d’AlIalres ad 
interim of the Netherlands (Van AVyck), July 14, 1923, and Secretary 
Kellogg to the Legation at Teheran, telegram 44, July 14, 1923, MS. 
Department of State, file 704.5091/28. 
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At the time of the severance of diplomatic relations between the 
United States and Venezuela on June 13, 1908, the protection of 
French interests in Venezuela, which had been undertaken by the 
^ United States upon the severance of French relations with Venezuela, 

was transferred to the Brazilian representative in Venezuela. The 
Brazilian Minister suggested subsequently that the protection of 
French interests be undertaken by Mr. Buchanan, who had been sent 
by the United States as High Commissioner to Venezuela for the 
purpose of negotiating a settlement of certain outstanding claims. 
The Department of State instructed Buchanan that this was impos- 
sible as he was not a resident diplomatic agent and was to leave 
Caracas inamediately upon establishing a basis for resumption of 
diplomatic intercourse. Upon the reestablishment, in 1909, of regu- 
lar diplomatic relations with Venezuela by the accrediting of a 
Minister at Caracas, the protection of French interests was again 
undertaken by the United States at the request of the French 
Government. 

Secretary Root to High Commissioner Bnchnnan, Jan. 15, 190!), MS. De- 
partment of State, file 15363/12; the Acting Secretary of State (OXaugh- 
lin) to the Minister in Venezuela (Bussell), no. 143, Mar. 3, 1909, ihid. /20. 


Flags and 
coats of 
arms 


The American Consul at Colon, Panama, in 1907 requested the 
Department of State to obtain for him coats of arms, seals, and flags 
of the Governments of China, Cuba, and Greece, whose interests he 
represented. The Department denied the request, stating: 

Your signature to all documents signed in the interests of 
China (Cuba or Greece) should be as .American Consul followed 
by the words “In charge of the interests of China” (Cuba or 
Greece as the case may be). Inasmuch as you do not and can- 
not under the Constitution hold a commission as a representa- 
tive of any of these Governments it is not proper for you to 
attach the seal of the foreign Government to such documents. 
Neither is it necessary to display the coats of arms of the foreign 
Governments in whose interests you may be acting nor to fly the 
flags of those countries on their national holidays. 

The Chief Clerk (Carr) to Consul Kellogg, no. 49, Jan. 3, 1908, MS. 
Department of State, file 7066/5. 


On June 20, 1908 the Brazilian Minister to Venezuela informed 
the Venezuelan Government that he had assumed charge of American 
interests in that country. In writing to the Brazilian Ambassador 
in Washington on July 10 the Acting Secretary of State expressed 
the hope that there would be no inconvenience in displaying the 
Brazilian flag over the American Legation building if it became 
necessary or desirable to display a flag. The Ambassador stated 
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that the Brazilian Minister to Venezuela would take note of the 
Acting Secretary’s wish. 

Acting Secretary Adee to Ambassador Nabaco, no. 61, July 10, 1908, 
MS. Department of State, file 4832/31-32; Mr. Nabuco to Mr. Adee, July 
14, 1908, ibid. /34. See also 1908 For. Rel. 826, 827. 

The American Consul General in charge of Greek interests in the 
Eepublic of Panama received, in 1908 instructions from the Minister of 
Foreign Affairs of Greece to take charge of the estates of Greek 
subjects who had died within the Canal Zone. The Department of 
State asked the Greek Minister in Washington to inform his Gov- 
ernment that, as the Canal Zone was “under the. sovereignty of the 
Government of the United States”, it would not be feasible for the 
American Consul General at Panama to act therein in representa- 
tion of Greek interests, and to suggest to it that, in as much as the 
jurisdiction of the consuls of other countries at the city of Panama 
extended also to the Canal Zone, it would be well for it to arrange 
with some other government to have its consular officer at Panama 
look after Greek interests in the Zone. 

Secretary Root to Minister Coromilas, Oct 7, 1908, MS. Department of 
State, file 13409/1. 

The American Consul at Puerto Cabello, Venezuela, in 1908, in the 
absence of the Brazilian Consul at that port, dispatched the S.S. Bio 
Amazonas for Beleii del Para (Belem), Brazil, and requested to be 
instructed by the Department as to the proper disposition of the fees 
collected for verifying the manifest and register of the vessel and for 
certifying to an invoice of goods shipped on it. The Department 
replied that it had no record of having given him any authority to 
represent the interests of Brazil or that the Government of Brazil 
desired him to do so, and informed him that he should have refused 
to act in that capacity in the absence of express permission from the 
Department. The Consul was instructed to transmit the fees to the 
Brazilian Minister in Venezuela for such disposition as he might 
deem proper. 

The Third Assistant Secretary of State (Wilson) to Consul Johnson, 
no. 27, Sept. 15, 1908, MS. Department of State, file 15278. 

Acting under instruction from the Department of State, the Vice 
Consul at Nogales, Mexico, in January 1914 addressed General Car- 
ranza asking for protection for a certain mine owned by some Span- 
iards and Mexicans, and one American. Carranza’s Secretary of 
Foreign Affairs replied that representations and claims of those for- 
eigners should be made to General Carranza through the Secretary 
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of Eolations by the diplomatic representatives of the countries to which 
tliey belonged. The Department instructed the Vice Consul : 

The foreign powers have and can have in the Mexican Eepubt'c 
only one set of diplomatic representatives, and those represcnta- 
tive.s are, as General Carranza is awaie, at the City of Mexico, 
which is the capital of the Eepublic. That citx is in the po-'-ei- 
sion of the administration presided over by General Huerta, nhicli 
exercises actual control, iioitli and south, over a number of the 
States of the Eepublic. In these circunist 'nce^ it is no more 
possible for the diplomatir lepreoentatives d ihe City of Mexico 
to address representations to General Cairan/a, than it would be 
for them, if the c..se were reversed, to address representations to 
General Huerta. 

In these circumstances the consular representatives of foreign 
Governments, including those of the United States, have, in con- 
formity with the usages and necessities incident to such a situation, 
made unofficial representations to the local aiithorit’cs in the 
territory controlled by General Carranza and the forces that 
acknowledge him as their leader. At various points, however, 
within that territory, countries other than the United States are 
not represented by consular officers, and unless representations 
can be made in behalf of their citizens through the American 
consuls, such representations can not be made at all. 

The representations thus made through the American consular 
officers in behalf of other foreigners are strictly in iccordance 
with international law and usage. It is a common ihing for the 
consular representatives of one country to act in an unofficial 
capacity for the citizens or subjects of other countries. This is 
a matter of constant, indeed almost daily, occurrence, in peace 
^®11 as in war. To prohibit the exercise of such friendly 
offices would in any circumstances be a deplorable act; but, in 
the midst of conditions such as exist today in Mexico, it assumes 
an aspect peculiarly grave and could not fail to give r'se to a 
feeling of anxiety. 

In April 1914 General Cairanza expressed his willingness for the 
Government of the United States to make representations in behalf 
of the nationals of other governments in sections where such govern- 
ments had no representatives, provided the governments concerned 
would request the Government of the United States to make such 
representations. 

Vice Consul gimpich to Swretary Bryan, no 289, Feb 19, 1014, and Mr. 
Bryan to Mr. Simpicli, no. 386, Mar. 2, 1914, MS Department ol State, 
file 312.S2A80; Counselor liOnsing to the German Ambassador (Von Bern- 
storft), Apr. 17, 1914, iiig. /236 See also 1914 For. Bel. 701, 704-793, 807. 

During disturbances in Honduras in 1924 the Department of State 
instructed the Consuls on the north coast of that country that they 
should use their informal good offices to protect the lives and property 
of foreigners other than Americans where it was practicable to do 
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this without interfering with their iDrimary duty to protect American 
interests. They were told that they might cooperate w'ith the repre- 
sentatives of other foreign governments or might act as a channel of 
communication between other foreigners and their own diplomatic 
and consular representatives in Honduras or, by sending messages 
through the Department, in the United States. It was stated that 
the British, Italian, and Chinese Governments particularly had asked 
the Government of the United Slates to use its good offices to protect 
the interests of their nationals in Honduras. 

Secretarv Hughes to the Legation at Honduras, telegram 120, Sept. 4, 

1924, MS. Department of State, file 815.00/3317a. 

In response to a request by the Minister in Nicaragua for general 
instructions for his guidance in regard to the deportation of 
Guatemalan jiolitical refugees from the country in which they took Political 
refuge to that from which they fled, the Department of State said 
that — 


it will always be proper for you to communicate to the American 
representatives in any other of the Central American republics 
inquiries as to well being and treatment of Guatemalans arrested 
in their respective countries, it being understood that action by 
your colleagues on such requests is by way of friendly good offices 
m the absence of competent Guatemalan representation; and that 
the sole purpose and desire of the United States in authorizing 
unofficial intermediation in this sense is to promote good will 
between the several republics and to help toward averting any 
incident in their relations which might arouse unkindly feelings 
or tend to disturb the cordial harmony we so earnestly desire. 

Copies of the instructions were also sent to the American repre- 
sentatives in El Salvador, Guatemala, and Honduras, with the com- 
ment that — 

the Department desires to impress upon you that in the exercise 
of your good offices in matters of such delicacy, your aim should 
be, not to prefer and support complaints, but to do what you can 
to avert ground for complaint. 

Acting Secretary Adee to Minister CooiiUge, no. 9, Sept. 26, 1908, and 
Mr. Adee to Ministers Dodge and Heimke and Secretary Gibson, Sept, 26, 
1908, LIS. Department of State, file 13038/2-5. 


. . . When an office of the United States has been authorized 
to undertake representation of the interests of a foreign govern- 
ment . . . any officer of the United States who discharges 
consular duties for that foreign government is not a consular Fees 
officer of the foreign government but is an agent of it insofar 
as the discharge of duties and responsibility for his official acts 
are concerned. The tariff of fees of the foreign government 
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should be follow^ed, if available, but if not, the United States 
Tariff of Foreign Sendee Fees is applicable. To the extent to 
which the laws or instructions of the foreign government jicrmit 
the consular officer to retain fees collected in its name, these fees 
are the fees of the consular office and must be paid over and 
accounted for to the Government of the United States. Fees 
collected by a diplomatic or consular officer for these services, 
which die officer is not authorized to retain, shall be disposed of 
and accounted for in accordance with the instructions of the 
Secretary of State. 

For. Ser. Res. U.S. V-21, May 1039 ; Ex. Or. Sept. 3, 193S. 

Prior to Feb. 10, 1.014 Aioerican consular oflieers were permitted to 
retain those fees for services performed in behalf of a foreign government 
which they were not required to turn over to that government ; they 
were not obliged to turn them in to the United States Treasury. The 
Third Assistant Secretary of State (Wilson) to the Consul at Maracaibo, 
Venezuela (Plumacher), no. 410, Apr. 2,’), 1907, MS. Department of State, 
file 347/5; the Chief Clerk (Carr) to tin; Consul at Colon (Kellogg), 
no. 43, Sept. 16, 1907, ibid. 4.516/1; the Acting Secretary of State (Adee) 
to the Minister In Ecuador (Pox), no. 61, Ang. 22, 1908, ihid. 15077. 

On Feb. 10, 1914 the Comptroller of the Trea.sury rendered a decision 
in respect to the performance of services for the Government of Panama, 
which was construed by the Department to be applicable to services 
rendered by American consular officers for tiny foreign government, and 
the substance of which was embodied In chapter 5, section 21, of the 
Foreign Service Regulations quoted above. The Director of the Consular 
Service (Carr) to consular ofScers, general instruction, consular, no. 
330, July 10, 1914, MS. Department of State, file 600.0022S. 

In July 1909 the American Charge d’Affaires in Constantinople 
(Istanbul) requested instructions regarding the fees to be collected 
by foreign consular officers temporarily in charge of American interests 
in localities within the Ottoman Empire. He stated that he had 
advised a Eussian officer to regulate such collections by the Eussian 
schedule while temporarily in charge of American interests. The 
Department of State replied : 

As these officers are in no sense American representatives, the 
Department does not see that it has anything to do with the 
question of fees (unless a matter of an exorbitant fee should be 
brought to its attention). 

Your suggestions to the Eussian Vice Consul are therefore 
approved. 

Charge Einstein to Secretary Knox, no. 1056, July 20, 1909, and Acting 
Secretary Adee to Mr. Einstein, no. 544, Aug. 12, 1909, MS. Department of 
State, file 2093a 

From April 12, 1914 to December 13, 1917 the British Vice Consul at 
Salina Cruz, Mexico, with the permission of the British Government, 
was in charge of American interests in that district. The Acting 
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Secretary of State wrote to the President on April 20, 1926 that, owing Compensation 
to the disturbed political condition in Mexico during that period, the 
care of American interests had been an exceedingly delicate and 
exacting task and that the only allowance which the Government, 
of the United States had made to the Vice Consul had been for ex- 
penses incurred by him in connection with that care. He stated 
that the fees collected by the Vice Consul for consular services on 
behalf of the United States were transmitted to this Government 
and duly deposited in the Treasury of the United States and that 
he had been informed that the question of compensation for his 
services would be reserved for future consideration. The Acting 
Secretary declared that it was customary for the Government of the 
United States, upon the request of a friendly government, to authorize 
its diplomatic and consular officers to take charge temporarily of the 
interests of that government without remuneration for their services 
and that foreign governments frequently lent the aid of their officers to 
the United States under like conditions. However, the case of the 
British Vice Consul, he said, appeared to be exceptional since he 
received no salary from the British Government and since his care of 
American interests interfered materially with his private affairs. He 
said: 

. . . The circumstances appear to be so unusual, and the period 
of his service for the United States so extended, that it would 
seem that this Government could not properly do less in recog- 
nition of the value of his services tlian to present him, as an.^ct 
of grace, with an amount which would appropriately compensate 
him. It is understood that the British Government would not 
object to this course. 

The sum of $9,200 was appropriated by an act of Congress approved 
May 29, 1928. 

The Acting Secretary of State (Grew) to President Coolidge, Apr. 20, 

1926, MS. Department of State, file 703.4112/ieOa; 45 Stat. 883, 912. 

The Turkish Ministry of Foreign Affairs in 1930 informed the Notarial acts 
American Ambassador in Istanbul that the Soviet regime had given 
its approval for the acceptance and legalization by the Turkish Con- 
sulate at Leninakan of notarial deeds for use in the United States, 
provided like powers were conferred on all Turkish Consulates in the 
U. S. S. R. The Department of State instructed the Ambassador 
that it saw no objection to the Turkish Government’s authorizing 
Turkish consular officers in Russia to perform notarial services in 
connection with documents for use in the United States, 

The Assistant Secretary of State (Castle) to the Ambassador to Turkey 
(Grew), no. 269, Sept. 26, 1930, MS. Department of State, file 811.0492/69. 
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It is understood that Spanish consular officers, as 'well as the 
Spanish Ambassador, represent Turkish interests in the United 
States. In the absence of applicable treaty provisions, the author- 
ity of a consular officer with respect to the interests of a deceased 
national of a country for which he is acting, is dependent on the 
one hand on the laws of the state in which the deceased national 
resided or owned property and on the other hand on the laws 
of the country by which he was appointed or which he represents 
and the instructions given to him by his Government. 

The Under Secretary of State (Phillips) to C. D. Royal, July 16, 1923, 
MS. Department of State, file 104.Iowa-Hannoon, Fatima. 

The District Court of the United States declined to release the 
Turkish vessel Gul Djemal upon the basis of a suggestion filed with 
the court by the Spanish Ambassador in charge of Turkish interests 
in the United States and of letters exchanged between him and the 
Acting Secretary of State in which the former stated that he had been 
i-equ^sted by the Turkish Government to obtain the vessel’s release 
and the latter stated that tlie Department of State would be glad to 
give consideration to any representations he might make in relation to 
the detention of the vessel. District Judge Knox said that he realized 
“that a breach in diplomatic relations does not bring about a cessation 
of all intercourse between the states concerned”, but that he was con- 
vinced that once diplomatic relations were severed intercourse there- 
after so far as the Government of the United States was concerned 
should be confined exclusively to the Department of State. He 
declared that he would gladly release the vessel upon a suggestion 
emanating from that Department. 

The Gul Djemal, 296 Fed. 563, 566 (S.D.N.X., 1920, 1021). For tlie sub- 
sequent history of this case, see 296 Fed. 567 (S.D.N.Y., 1922) ; 264 U.S. 
90 (1924). 

GOOD OFFICES IN BEHALF OF BELLIGERENTS 

§397 

The Foreign Service Regulations of the United States provide that 
in assuming charge of the interests of a foreign power (or of its 
subjects or citizens) at war with the country to which an officer ia 
accredited or assigned, the officer’s position “is that of a representative 
of a neutral power and every care must be exercised to maintain this 
position”. 

For. Ser. Reg. U.S. XII-3, n. 8, Jan. 194L 

In circular instructions of August 17, 1914 addressed to the diplo- 
matic and consular officers of the United States entrusted with the 
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interests of foreign governments at war with the governments to 
which such ojQScers were accredited, the Department of State said : 

In the first place it is important to recall that the care and 
protection of foreign interests in both peace and war is based 
upon the consent of both foreign governments concerned. The 
consent, having been freely given, may as freely be withdrawn 
by either, and as a consequence you must exercise the extra duties 
imposed upon you with candid impartiality. 

Tn the second place, the arrangement contemplates the exercise 
of no official function on your part, but only the use of unofficial 
good offices. You are not officer’s of the unrepresented govern- 
ment. A diplomatic or consular representative of the United 
States can not act officially as a diplomatic or consular repre- 
sentative of another power, such an official relation being pro- 
hibited by the Constitution of the United States. But apart from 
the fact of legal disability the relations of the foreign govern- 
ments concerned necessarily imply personal and unofficial action. 
The state of war existing between the country to which you are 
accredited and the country for which you are acting, is incon- 
sistent with the continuance of diplomatic intercourse between 
them. Any suggestions on the iiart of either country for such 
intercourse should be referi’ed to the Department for its con- 
sideration. It is expected that ov^ertures looking to the resump- 
tion of diplomatic intercourse will, if made through the medium 
of the United States, be addressed to this Government for trans- 
mission to the belligerent concerned. " 

Your position, therefore, is that of the representatives of a 
neutral power whose attitude toward the parties to the conflict 
is one of impartial amity. In your interposition in behalf of 
the subjects or citizens of one of the belligerents you should use 
every care so that it will be regarded, not as an act of partisanship, 
but as a friendly office performed in accordance with the wishes 
of both parties. You should e^ecially avoid any action which 
might compromise the United States as a neutral or affect the 
amicable relations between it and the country to which you are 
accredited. While you are thus exercising these unofficial func- 
tions with impartiality and discretion, you will, nevertheless, 
examine all complaints, which may be laid in behalf of foreign 
subjects or citizens under your protection, and give to them such 
assistance and make such representations to the authorities of the 
country to which you are accredited as may seem to be appropriate 
in accordance with these special instructions and the standing 
instructions of the Department. 

In conclusion tlie Department anticipates that in some cases 
questions may arise regarding your authority over the buildings 
and other property of the foreign mission or consula,te in your 
charge. You are advised, thereiore, that your function in this 
respect is merely that of a custodian of the property and archives 
of the unrepresented government. Any interference on the part 
of private persons or officials with such property should be the 
subject of an unofficial representation or protest to the authorities 
of the government which is, by the rules of international law, 
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charged with the security of diplomatic and consular premises and 
archives of foreign governments. If in connection with these 
duties you are requested or it appears desirable as a means of pro- 
tection to raise the flag of the United States over the building of 
a foreign mission or consulate, you will bear in mind that this 
should not be done except with the consent of the authorities of 
the government to which you are accredited, and in strict com- 
pliance with the laws of the land. 

The officers were also instructed to keep accurate accounts of 'all ad- 
ditional expenses incurred. 

Secretary Bryan to diplomatic and consular officers, Aug. 17, 1914, MS. 
Department of State, file 704.00/4A; 1914 For. Rel. Supp. 740-741. 


The Department of State instructed the ambassadors and ministers 
in belligerent countries on August 27, 1914 as follows ; 

... To maintain the neutrality of this Government and of 
its diplomatic representatives during the present war and the 
proper observance and appreciation or the principle that the good 
offices which are being extended by American diplomatic repre- 
sentatives in behalf of any belligerent in a country hostile to it 
are entirely personal and unofficial, it is necessary that all mes- 
sages that could be construed to relate to military or naval opera- 
tions received by an American diplomatic official for transmission 
from a belligerertt to another belligerent or from a belligerent 
country to any of its diplomatic or other officials should be 
transmitted through the Department of State. 

Tie Secretary of State (Bryan) to the ambassadors and ministers in 
belligerent countries, circular telegram of Aug. 27. 1914, MS. Department of 
State, file 763.72111/283a ; 1914 For. Bel. Supp. 742. 

On March 20, 1916 the Department of State wrote to the American 
Ambassador in Austria-Hungary with regard to the position of 
American diplomatic and consular officials who were exercising good 
offices in behalf of the interests and subjects of various belligerent 
countries in Austria-Hungary, saying : 

The Department is aware of the delicate position in which the 
Embassy is. placed, and is confident that the Embassy appre- 
ciates that it is merely acting as a channel of communication and 
not with authority to present demands as some of the govern- 
ments seem to believe. The department has always been careful 
to draw a distinction between perfunctory good offices and origi- 
nal exercise of representative functions ; and if any one of the 
belligerent governments “insists” or “demands” anything of an 
enemy government, it is the function of the Government of the 
United States to communicate such “demand” xoithout coimnent. 
If the repre^ntative of the United States is in position to ask 
anything originally, he “requests” it or “invites consideration.” 
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Acting Secretary Polk to Ambassador Penfleld, Mar. 20, 1916, MS. De- 
partment of State, file 124.636/24 ; 1916 For. Rel. Supp. 819. ' 

In April 1917 the Swiss Minister in Great Britain, then in charge 
of German interests in that country, requested the American Ambas- 
sador to turn over to him the archives of the former German divi- 
sion of the American Embassy covering the period from the outbreak 
of war to the severance of diplomatic relations between the United 
States and Germany, during which time the American Ambassador 
had been in charge of German interests in Great Britain. The De- 
partment of State instructed the Ambassador that it could not author- 
ize him to turn these archives over to the Swiss Minister as the 
Government of the United States must necessarily keep a complete rec- 
ord of its past activities on behalf of Germany. He was authorized, 
however, to furnish the Minister with copies of correspondence con- 
cerning German interests received after the severance of relations and 
to allow him, so far as it seemed desirable, to consult the Embassy’s 
German files. He was also authorized to offer the temporary services 
of clerks whom he had formerly employed in the German division. 

Ambassador Page to Secretary Lansing, telegram 5993, Apr. 13, 1917, and 
Mr. Lansing to Mr. Page, telegram 4703, Apr. 17, 1917, MS. Department of 
State, file 704.6241/31 ; 1917 For. Rel., Supp. 1, pp. 626-627. 

After the outbreak of war in Europe in September 1939 the Gov- 1939 
eminent of the United States assumed representation of British and 
French interests in Germany and in certain German-occupied coun- 
tries. The Department of State instructed the American of&cers 
in those countries on December 16 as follows : 

In the representation of French and British interests, the 
American Government desires in general to act only in response 
to specific instructions from the French and British Govern- 
ments and the Governments of the British Dominions and India, 

Accordingly, in response to any specific requests from French 
citizens or British subjects to transmit messages or to obtain 
information on their behalf from Germany you are directed to 
inform the inquirers in the above sense and to suggest that they 
may wish to address requests on such matters to tlieir respective 
governments for transmission through official channels if action 
by this Government is desired. 

In as much as the American Government does not represent 
German interests in any country, German nationals ' who may 
request that letters or messages be submitted on their behalf to 
French citizens or British subjects sliould 1» informed that you 
cannot entertain such requests. In appropriate instances, it may 
be suggested to them that they may wish to make such requests 
of their own Governments for possible reference to the Swedish 
Government in the case of messages for French citizens or to 
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the_ Swiss Government in the case of messages for British 
subjects. 

The Assistant Secretary of State (Mcsscrsmitli) to diplomatic and 
consular officers, Dee. 16, 1939, diplomatic serial 3172, MS. Department of 
State, ffle 704.4100/6A. 

. . . whenever requested by the reprc.scntative of another 
country to take over its interests the suggestion should he made 
in reply that the request be made of the Department formally 
by the government concerned, and the Department’s instructions 
should be promptly sought by telegraph. Ordinarily, the De- 
partment wiU authorize the interests to bo taken over provi- 
sionally whenever requested by the Foreign govcrnment’.s repre- 
sentative, pending the receipt of that gcjveriinient’s formal re- 
quest. At the same time it may be, pointed {)nt to the official 
making the request that while every possible etfort will be made 
to protect any interests that may be taken over the circumstances 
of modem warfare make it tiifficiilt to foresee the extent to 
which the representatives of this Government may be able to 
protect the property and other interests of another government 
in all contin^ncies. The Department should be promptly in- 
formed by telegraph when the interests of another country are 
actually taken over. The local authorities should likewise be 
notified and informed of the location of the property taken under 
this Governnient’s protection. 

_ . . . _ It will be appreciated that specific instructions cannot be 
issued in advance to meet every contingency which may arise 
in connection with the protection of another country’s interests. 
Chiefs of missions will have to be guided largely by circum- 
stances concerning the course of action to be adopted. If prac- 
ticable, trustworthy pereonnel should be assigned to take custodial 
charge of the diplomatic and consular buildings and such posses- 
sions of the representative staffs as may not be taken away. There 
should be affixed to the premises a notice undci’ the seal of the mis- 
sion or consular office stating that the property is under the pro- 
tection of the United States of America. 

. . . Tire representation of foreign interests within a given 
country will be centralized in the mission, or principal consular 
office if there is no missiorr. Immediately upon taking over the in- 
terests of another country the mission should instruct all offices 
within its jurisdiction to inform it of the amount of any funds 
each has taken over from departing representatives of the coun- 
try correerned and of the amounts necessary for anticipated 
experrditrrres to the end of the rrext semester. The mission will 
then inform the Department by telegraph of the total amount of 
funds taken over and its estimate of the further amount, if any, 
needed for the representation of the interests of the country 
concerned until the end of the next semester. The mission will 
authorize necessary anticipated expenditures at each office for 
the following semester and will instruct each office to remit to 
it all surplus funds. The mission will receipt to each office for 
the amount remitted to it. From these surplus funds and addi- 
tional funds that it may request the Department to obtain for it 
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from time to time from tlie government of the country con- 
cerned, the inission will allocate additional funds to the offices 
under its jurisdiction to cover further needs as they may arise. 

The Acting Secretary of State (Welles) to the Legation in Bern, tele- 
gram 37, Apr. 30, 1940 (enclosure to circular to diplomatic and consular 
officoi-.s. May 8, 1940, diplomatic serial 3228), MS. Department of State, 
file 704.00/062B. 


On May 11, 1940 the Department of State informed the American 
Legation at The Hague that its authorization to take over British 
interests was limited by the proviso that it be clearly understood that 
the property and archives entrusted to its care should embrace only 
British property and archives. This was due, it was stated, to the 
fact that it was understood that certain British missions had in 
their possession Polish archives and other property and that the 
German Government had adopted the attitude that the Polish Gov- 
ernment no longer existed and that it could not permit a third gov- 
ernment to represent Polish interests in territories under German 
control. 

Secretary Hull to the American Legation at The Hague, telegram 84, 
May 11, 1940, MS. Department of State, file 704.4156/9A 

Upon the breaking off of diplomatic relations between the United 
States and Germany in February 1917 American interests in Germany 
were entrusted to the care of the Spanish Embassy at Berlin. The 
Department instructed the American Ambassador in Spain to say to 
the Spanish Foreign Office that it was desired that the interests of the 
Government of the United States should be entrusted only to those 
officers who were Spanish subjects by birth. The Spanish Government 
replied in March 1917 that it was taking all steps necessary to 
accomplish this and was then completing the necessary Spanish 
personnel at the Embassy in Berlin. 

•Secretary Lansiug to Aiuba.ssador Willard, telegram 215, Feb. 5, 1917, 
MS. Department of State, file 703 ~>262/b ; Mr. Willard to Mr. Lansing, 
telegram 403, Mar. 10, 1917, ihid. /7 ; j.917 For. Rel., Supp. 1, pp. 610, 611. 

The American Amhassndor to Spain Informed the Department of State, 
on Feb. 13, 1917, that the American Ambassador in Germany had asked the 
Spanish Ambassador in that co\intr.v to employ Vice Consul von Versen, an 
Amei-ican citizen who was German by birth, to assist in connection with 
Americau intcrusts when tlie Spanish Ambassador took charge of American 
interests In Germany. The Department gave consent to his temporary 
employment. Ambassador Willard to Secretary Lansing, telegram 350, 
Feb. 13, 1917, MS. Department of State, file 124.62/39; 1017 For. Eel., 
Supp. 1, p. 611. 

The Swiss Government assumed the representation of German 
interests in the United States upon the breaking off of diplomatic 
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relations between the United States and Germany in February 1917. 
In June 1917 the Swiss Legation was informed by the Department of 
State that all former German consular secretaries (commissioned 
officers) then attached to the Swiss Legation or Swiss Consulates must 
either depart from the United States or resign their positions. The 
German Government indicated that it would withdraw permission 
for Americans to work at the Spanish Embassy in Berlin (in charge 
of American interests in Germany) if the German employees at the 
Swiss Legation in Washington were dismissed. The Department of 
State instructeid the Charge d’Affaires in the Netherlands to inform 
the Spanish Minister that it had no alternative but to request the 
Swiss Legation in the United States to dispense with the services of 
the former German Embassy employees. 

Memorandum of the Acting Chief of the Division of Western Euroipean 
Affairs (Sterling), .Tune 20, 1917, MS. Department of State, file 705.6254/11; 
Secretary Lansing tc Charge Langhorne, telegram 585, .Tuly 3, 1917, it)id. 
703.5262/19; 1917 For. Rcl.. Supp. 1, pp. 613, 614. 

In reply to your letter of January 4, 1918, in which you ask to be 
informed whether it is permissible for the Swiss Legation in 
Washington to transmit legal documents from Germany through 
official Aannels, I beg to state that the forwarding of such com- 
munications by the diplomatic representatives, in charge of the in- 
terests of a power with which this country is at war, is a practice 
which has universally been followed by the belligerents in this 
war. In a similar way the Department of State is forwarding, 
after investigation of each individual case, legal documents from 
persons in this country to the Spanish Ambassador in Berlin, in 
charge of American interests, for transmission to private persons 
in Germany, where the sole beneficiary under the legal document 
is an American citizen. Such documents, however, should be 
always submitted to the State Department or the German Foreign 
Office, as the case may be, for their approval before final trans- 
mission to the addressee. 

Leland Harrison, Office of the Counselor, Department of State, to Com- 
mander McCauley, Assistant Director of Naval Intelligence, Jan. 14, 1918, 
MS. Department of State, file 701.03/38a. 

In a reply of April 30, 1920 to a letter stating the desire of the 
writer to obtain the deposition of a German citizen in Berlin and in- 
quiring whether the deposition could be taken before the Spanish 
Ambassador in that city or a notary public there, the Department of 
State said that — 

this Government is still technically in a state of war with Ger- 
many and has not entered into diplomatic relations with that 
country. Communication is, however, now open to Germany, 
and it is probable that the deposition could be taken before a 
German official whose signature might then be authenticated by 
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the Spanish Embassy. The admissibility of such evidence is a 
matter to be determined by a court of appropriate jurisdiction, 
and not one in which the Department is in a position to advise 
you. In this connection, however, it may be stated that the rep- 
resentatives of the Spanish Government in charge of American 
interests in Germany are not regarded by this Department as the 
official representatives of the American Government, but merely 
as exercising their good offices on behalf of this Government, 
under the informal mutual consent of the three governments con- 
cerned. Such officers, therefore, are not in the opinion of the 
Department, diplomatic or consular officers of the United States. 

The Second Assistant Secretary of State (Adee) to Messrs. Dennis and 
Buhler, Apr. 30, 1920, MS. Department of State, file 081.G2/402. 

Section 5 of the act approved Mar. 3, 1921 (the Nolan act), extending 
temporarily the time for filing applications for letters patent, provides: 

“That all applications for patent filed since August 1, 1914, in which the 
oath was executed before or authenticated by n consular ofllcer, or other 
representative qualified to administer oaths, of a Government acting in the 
interest of the Government of the United States, shall have the same force 
and effect as if said oath had been executed by the applicant before a 
consular officer of the United Slates." 41 Stat. 1313, 1314. 

The representative of a neutral power who assumes temporary 
charge of the archives of a belligerent power has rights, duties 
and liabilities similar to those appertaining to the representative 
of the power whose archives have been entrusted to him. Such 
representative has the duty to claim immunity of the archives 
from search and seizure and is under the obligation to take all 
reasonable measures to insure their safekeeping and preservation. 

The Legal Adviser of the Department of State (Hackworth) to Murray 
Lipsky, July 28, 1932, MS. Department of State, file 701/203. 

The local officials at Aleppo, stating that they acted upon instruc- 
tions from Constantinople, in December 1914: broke the American 
consular seal on the door of the room containing archives of the 
British and French Consulates, of which the American Consul was 
in charge, and took the archives away. The Ambassador in Con- 
stantinople was instructed by the Department of State to request 
the immediate return of the archives and an explanation from the 
Sublime Porte and assurances that such violations of the seal of the 
United States would not be repeated. He was further instructed to 
use discretion in presenting this request, remembering that the Gov- 
ernment of the United States used only moral persuasion in its 
efforts to protect other nationals and was not under an obligation to 
use force. 

Secretary Bryan to the Embassy In Constantinople, telegram 110, Dec. 
5, 1914, MS. Department of State, file 704.4167/18. 
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Several Tiotes verhatix were addressed by the American Embassy 
to the Sublime Porte after the entrance of Turkey into the World 
War of 1914r-18 on the subject of violations by the Ottoman authori- 
ties of belligerent consular premises under American care. The 
actions of the authorities against which the Embassy protested 
usually consisted in breaking the seals aflSxed to the buildings by 
American consular officers, in searching the premises, and in some 
cases in removing the archives or other articles. The Turkish Min- 
ister of Foreign Affairs replied to certain of these notes on July 2, 
1916, saying that in time of war inviolability of consulates, if 
respected as a measure of reciprocity between belligerents, was a mat- 
ter of tolerance and an act of pure courtesy but not an obligation. 
It was asserted that the Tui'kish Government had intended to respect 
the archives of the belligerent consulates but that its own archives in 
enemy states had been violated in many instances. The American 
Charg4 in Turkey replied that what the American Government com- 
plained of most seriously was the violation of the American consular 
seals. 

Ambassador Morgenthau to Secretary Lansing, no. 826, Jan. 4, 1916, MS. 
Department of State, file 704.0067/16; Charge Philip to Mr. Lansing, no, 
1517, July 8, 1916, and the Acting Secretary of State (Polk) to Mr. 
Philip, telegram 3043, Oct. 18, 1916, ibid, file 367.116/511 ; 1916 For. Bel. 
Supp. 815, 822-823. 

In 1914 rooms of the former British Consulate in Berlin were oc- 
cupied by members of the staff of the American Embassy by verbal 
permission of the German Foreign Office for relief work for the 
British. On October 7 , 1914 the rooms were raided by German police, 
certain members of the relief committee were arrested, and many 
papers were seized. On December 18 the American Ambassador sent a 
note verbale to the Foreign Office asking that any papers relating to 
British relief be returned to the Embassy so that it might complete 
its accounts of moneys received from the British Government for the 
relief of British subjects. This note was never answered, and there 
was no written apology. The Ambassador was asked as a favor, by 
an official of the German Foreign Office, to let the matter drop. In 
January 1915 some papers without any covering note or letter were 
returned. 

Ambassador Gerard to Secretary Lansing, telegrams 3882 and 4104, May 12 
and July 11, 1916, MS. Department of State, file 701.6211/372, /394: 1916 
For. Bel. Supp. 820, 822. 
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RIGHT TO PROTECTION OF PERSON 

§398 

Section 255 of title 22 of the United States Code provides: 

Every person who assaults, strikes, wounds, imprisons, or in 
any other manner offers violence to the person of an ambassador 
or a public minister, in violation of the law of nations, shall Ite 
imprisoned for not more than three years and fined, at the dis- 
cretion of the court. (K.S. § 4062.) 

In 1908 the Second Secretary of the American Legation in Habana, 
while dining in a restaurant, was assaulted by a Cuban citizen, who al- 
leged that he had overheard the Secretary make derogatory remarks 
about him. The Secretary asserted that the assault was unwarranted 
and that lie had given no provocation. The Department of State 
instructed the Legation that if the Cuban authorities wished to take 
judicial cognizance of the assault, it would seem proper for the Sec- 
retary to give them any appropriate information. It stated that if his 
testimony should be invited it was assumed that due regard would be 
paid to his diplomatic privilege and that his evidence would be given 
by deposition. It was added that if this course were followed the 
Department would authorize him to waive his diplomatic immunity 
from, giving testimony before a court. 

The testimony was given by deposition. Upon representations by 
the Legation the accused was tried by a Judge of Instruction rather 
than by a Correctional Court, in view of the Secretary’s oflicial posi- 
tion. As it appeared that the case might be returned to a minor 
court, the Legation inquired whether the Secretary “should waive 
his diplomatic privilege and be personally represented by counsel”. 
The Department replied that it scarcely seemed correct to regard as 
a waiver of diplomatic immunity an authorization on the part of the 
Department that the Secretary sliould employ counsel to represent 
him. It expressed the opinion that he should employ counsel and, 
if necessary, become the prosecuting witness in any criminal proceed- 
ings necessary under Cuban law to bring his assailant to justice. 

The criminal division of the Audiencia of Habana subsequently 
acquitted the accused of the offense with which he was charged, 
namely, that of violating an international right by attacking the per- 
son of a diplomatic representative, and remitted the case to a lower 
tribunal to be tried as one of assault and battery, unaffected by the 
diplomatic character of the plaintiff. The acquittal was based upon 
the. ground that in order to constitute an assault upon the represen- 
tative of a foreign power, as defined by article 152 of the Cuban Penal 
Code, it was necessary either that the assailant know the character of 

9:i74(>7 () — ni — VOL. IV x:! 
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the person whom he attacks or, knowing, must intend to offend that 
person’s diplomatic immunity. It appeared that the accused neither 
knew the Secretary’s diplomatic character nor intended to offend any 
diplomatic privileges or inamunities which he possessed. 

Secretary Root to ChargA Tarler, no. 208, Oct. 7, 1908, MS. Department 
of State, file 14963/14; Minister Morgan to Secretary Bacon, no. 887, Mar. 
4, 1909, and the Acting Secretary of State (Wilson) to Mr. Morgan, no. 233, 
Mar. 15, 1909, Hid. /39-47; Mr. Morgan to Secretary Knox, no. 891, Mar. 
9, 1909, Hid. /50; Mr. Morgan to Mr. Knox, no. 953, June 1, 1909, ibid. 
/68; 1909 For. Eel. 237-238. 

On August 27, 1912 the American Charge d’Affaires in Cuba was 
assaulted by a newspaper reporter in a hotel in Habana. Immedi- 
ately, upon learning of the incident, the Department of State in- 
formed the Cuban Minister in Washington that it expected the Cuban 
Government to take prompt and energetic measures adequately to 
punish the offender. The reporter was subsequently sentenced to 
imprisonment of two years and six months. 

ChargA Gibson to Secretary Knox, telegram of Aug. 27, 1912, and the 
Acting Secretary of State (Wilson) to the Cuban Minister (Martin-Rivero), 
no. 57, Aug. 28, 1912, MS. Department of State, file 123.G35/41 ; Mr. Gibson 
to Mr. Knox, telegram of Oct. 8, 1912, Hid. /68 ; 1912 For. Rel. 268-276. 

The American Minister to Guatemala, on July 27, 1917, was stopped 
by a police officer in the city of Guatemala and taken to the barracks, 
where he was detained for a short time. The Minister immediately 
brought the matter to the attention of the Guatemalan Minister of 
Foreign Affairs. The President of Guatemala instructed the Foreign 
Minister to call personally on the American Minister and to express 
the regret of the President, the Government, and the Minister; to 
offer an apology; and to say that orders were to issue immediately to 
punish the officer responsible for the occurrence. The President also 
sent his chief of staff and his official secretary to convey his official 
and personal regrets and to extend his personal apology to the Ameri- 
can Minister. The latter thereupon declared himself perfectly satis- 
fied, and the Department of State expressed approval. 

Minister Leavell to Secretary Lansing, no. 398, July 30, 1917, and Assist- 
ant Secretary Philiips to Mr. Leavell, no. 1G5, Aug. 21, 1017, MS. Depart- 
ment of State, file 123L481/40; 1917 For. Eel. 752, 753. 

The Bumanian Minister was arrested in Bussia on January 14, 1918. 
The Diplomatic Corps in Petrograd, with the American Ambassador 
as Dean, presented a note to Lenin expressing their indignation at the 
arrest, “affirming the unanimity of their sentiments on the subject of 
the violation of diplomatic immunities respected for centuries by all 
governments” and demanding the immediate release of the Minister. 



EIGHTS AND DUTIES OP DIPLOMATIC BEPEESENTATIVBS 


509 


The American Ambassador stated orally that the Corps would not 
discuss the causes or justification for the arrest but only the principle 
involved. The Minister was released on the following day. The De- 
partment of State approved the Ambassador’s course “thoroughly”. 

Ambassador Francis to Secretary Lansing, telegrams 2230 and 2233, 
Jan. 14, 1918, MS. Department ot State, files 861.00/949, 701.7161/1 ; same to 
same, telegram 2238, Jan. 15, 1918, ibid. /2; the Acting Secretary of State 
(Polk) to Mr. Francis, telegram 1999, Jan. IS, 1918, ibid. /I; 1918 For. Bel., 
Kussia, vol. I, pp. 477, 478, 481. 

In 1931 the Salvadoran Charge d’Affaires in Washington was as- 
saulted in his Legation by an intruder. The Department of State 
wrote to the Acting Minister of Foreign Affairs of El Salvador on 
June 18, 1931, expressing the regret of the Government of the United 
States at the incident and saying that an investigation was being 
made into all phases of the occurrence, that every effort was being 
made to apprehend and punish the guilty parties, and that every 
measure would be taken to extend adequate protection to the Charge 
and to the Legation. As an act of courtesy and grace, it was added, 
the Government of the United States intended to defray the expenses 
to which the Charg4 had been put as a result of the assault, and 
with that in view he was being requested to send the bills covering 
those expenses to the Department for payment. 

The Secretary of State (Stimson) to the Acting Minister of Foreign 
Affairs of El Salvador (Lopez Jimenez), June 18, 1931, MS. Department 
of State, file 701.1611/214B. 

In Jan. 1932 an indictment was filed charging W. B. Bedell with house- 
breaking, larceny, and assault with a dangerous weapon (on the Charge). 
Bedell was arrested in June. A nolle prosequi, however, was subsequently 
entered in the case as there was insufScient evidence with which to pro- 
ceed. The Assistant Attorney General (McMahon) to the Secretary of 
State (Hull), June 26, 1936, MS. Department of State, file 701.1611/320. 

On January 17, 1932 an attack was made on the American Minister 
Eesident in Ethiopia by Ethiopian police and members of a crowd 
which was threatening to harm his chauffeur. The Department of 
State instructed him that it did not object to his joining with the 
Diplomatic Corps in Addis Ababa in any urgent and reasonable 
demand which it might make for the prompt and adequate punish- 
ment of the offenders. It also instructed him to take’ independent 
action by seeking an audience witli the Emperor and saying that 
the Government of the United States expected that prompt steps 
would be taken adequately to punish the guilty parties, that full 
publicity would be given the action taken, and that immediate and 
effective steps would be adopted to prevent similar occurrences. The 
police were subsequently found guilty by the Ethiopian authorities. 
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and each guilty person was sentenced to one year in prison and the 
payment of a fine, the sentence being publicly announced at the place 
of the attack. The Department informed the Minister that, if the 
public had been impressed by the seriousness of the incident, he 
might request the Emperor to have the fines remitted. 

Minister Southard to Secretary Stimson, telegram 3, Jan. 22, 1932, MS. 
Department of State, file 123So8/2Gl; Mr. Stimson to Mr. Southard, tele- 
gram 3, Jan. 22, 1932, ibid. /262; Mr. Southard to Mr. Stimson, telegrams 
4 and 5, Jan. 26 and 28, 1932, ibid. /263, /266 ; Mr. Stimson to Mr. Southard, 
telegram 6, Feh. 1, 1932, ibid. /272. 

In March 1935 Timothy Caines, a British subject employed as a 
messenger in the American Legation in Santo Domingo, was shot 
and beaten by a member of the Dominican Army. The American 
Minister addressed a note to the Dominican Secretary of State for 
Foreign Affairs requesting a prompt investigation. The Department 
of State informed the Minister that as Caines was a British subject 
the Government of the United States could not present a claim on 
his behalf but that since he was connected with the American Lega- 
tion the case assumed a serious aspect which could not be overlooked 
by the Government of the United States. The Minister was instructed 
to address a further note to the Dominican Secretary of State for 
Foreign Affairs saying that the Government of the United States 
confidently expected that on the completion of the investigation action 
commensurate with the seriousness of the offense would be taken 
immediately against those responsible for the outrage. The person 
guilty of the assault was removed from the Army and was sentenced 
by a Dominican court. 

Minister Schoenfeld to Secretary Hull, no. 2334, Mar. 29, 1935, and Mr. 
Hull to Mr. Schoenfeld, telegram 6, Apr. 11, 1935, MS. Department of State, 
file 124.393/118; the Acting Secretary of State for Foreign Affairs (Pey- 
nado) to Mr. Schoenfeld, May 28, 1935 (enclosure in despatch- 2546 
from the Legation at Santo Domingo, May 28, 1935), ibid. /141. 

In 1931 a delegation of foreign-born American citizens visited 
Washington and requested an interview with the Secretary of State 
for the specific purpose of discussing with him the charges which 
they had previously made against the Ambassador of their country 
of origin in Washington. The Secretary of State refused to receive 
them, pointing out that it “would be highly improper for the Secre- 
tary of State to conduct a public hearing on charges brought against 
the accredited representative of a friendly Government”. 

The Acting Chief of the Division of Western European Affairs (Boal) 
to L. G. Schwarz, Mar. 16, 1931, MS. Department of State, file 811.00F 
Fama, Charles/28 %o- 
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RIGHT TO PROTECTION OF PROPERTY . 

§399 

In the case of Freni et at,, v. United States^ the United States Court 
of Appeals for the District of Columbia upheld the validity of the 
joint resolution of Congress approved February 15, 1938, making it 
unlawful to display within 500 feet of an embassy, legation, or con- 
sulate in the District of Columbia any flag, banner, placard, or device 
designed or adapted to intimidate, coerce, or bring into public odium 
any foreign government, party, or organization, or to bring into public 
disrepute its political, social, or economic acts or views, or to in- 
timidate, coerce, harass, or bring into public disrepute any diplomatic 
or consular representative; or to congregate within 500 feet of any 
embassy, legation, or consulate and refuse to disperse after being 
ordered to do so by the police authorities of the District. 52 Stat. 30. 
The court said : 

. . . The law of nations, therefore, requires every government 
to take all reasonable precautions to prevent the doing of the 
things which the resolution makes unlawful. The rule arises out 
of the necessity of the pi'otection of nations in their intercourse 
with each other, and imposes on the Government of the United 
States responsibility to foreign nations for all violations by the 
United States of their international obligations. United States 
V. Arjona, 120 U.S. 479, 483^85, 7 S. Ct. 628, 30 L. Ed. 728. This 
responsibility includes the duty of protecting the residence of an 
ambassador or minister against invasion as well as against any 
other act tending to disturb the peace or dignity of t^ mission 
or of the member of a mission. 

The resolution, interpreted in the light of its purpose and 
according to the limitations of the Constitution, places no restric- 
tion upon speech or assembly except to the extent that they may 
constitute offensive public demonstrations calculated to arouse 
passions and resentments in those governments with which we 
have official relations, and then only when such offensive conduct 
is committed upon the public streets immediately adjacent to 
embassies, legations, consulates, and other buildings used for 
official purposes by such governments. These are reasonable and 
proper restrictions. In them there is no abridgement of the right 
of speech or of assembly or of any other constitutional right 
of the citizen. 

100 F. (2d) 691, 693 (1938) ; certiorari denied, 306 U.S. 640 (1939). 

For a collection of antliorities on protection of premises, see the com- 
ment in the Harvard draft convention on “Diplomatic Privileges and 
Immunities”, 26 A.J.l.L. Supp. (1932) 51. 
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The Polish Legation inquired of the Department of State in 1926 
whether, under the laws of the District of Columbia, a foreign diplo- 
matic representative could request the services of the police of the 
District to evict forcibly a person occupying living quarters in the 
Legation and refusing to vacate them at the request of the chief of 
mission. The Department replied by quoting the following com- 
mimication from the Commissioners of the District of Columbia : 

Under the system of laws of the District of Columbia the aid 
of the police could not be properly sought in this matter, which 
is of civil character. If, however, the Legation, through its 
agents, should seek to evict the person and use only such suffi- 
cient force as is necessary for the purpose, on the theory that 
the janitor was a trespasser, a policeman could be requested to 
be present to see that no breach of the peace occurred. How- 
ever, it is believed that it would be more expedient for the Lega- 
tion to consult local coimsel as to its powers and rights in the 
matter. 

The Department of State to the Polish Legation, Oct. 27, 1925, MS. 
Department of State, file 701.60C11/120. 

In April 1930 three trucks containing personal and household 
effects of the American Minister to Persia were fired upon by bandits 
in Persia, and a part of the Minister’s effects were either stolen or 
destroyed. On July 1, 1930 the Department of State instructed the 
Minister that he might inform the Persian Government that the Gov- 
ernment of the United States was surprised to learn that the Persian 
Government was disposed to view the incident with scant concern 
and that it had been believed that that Government and people would 
accord the representative all the courtesy for which they were re- 
nowned and would scrupulously protect his person as well as his 
property. The Persian Government agreed, without officially recog- 
nizing responsibility, fully to compensate the American Minister, 
and this was done on March 3, 1931. 

Minister Hart to Secretary Stimson, no. 76, May 2, 1930, MS. Depart- 
ment of State, file 123H265/77; Mr. Stimson to Mr. Hart, telegram 29, 
July 1, 1930, ibid. /78a; Mr. Hart to Mr. Stimson, telegrams 42 and H, 
Aug. 5, 1930 and Mar. 3, 1931, ibid. /87, /IIZ 
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DIPLOMATIC IMMUNITIES 
EXEMPTION FROM JUDICIAL PROCESS 
IN GENERAL 

§400 

In a letter of March 16, 1906 to the Secretary of Commerce and 
Labor, Secretary Eoot said : 

There are many and various reasons why diplomatic agents, 
whether accredited or not to the United States, should be exempt 
from the operation of the municipal law at [sic] this country. 

The first and fundamental reason is the fact that diplomatic 
agents are universally exempt by well recognized usage incor- 
porated into the Common law of nations, ancl this nation, bound 
as it is to observe International Law in its municipal as well as 
its foreign policy, cannot, if it would, vary a law common to all. 

If such a law were passed by the proper authority such law would 
be binding upon Government, courts and people within our juris- 
diction, but foreign nations would not be bound to admit its 
validity in a case properly involving their rights and privileges 
or duties and obligations. If authority be needed for this asser- 
tion it will be found alike in decisions of courts and in works of 
authority. 

• •«•••• 

The reason of the immunity of diplomatic agents is clear, 
namely : that Governments may not be hampered in their foreign Reasons for 
relations by the arrest or forcible prevention of the exercise of Immunity 
a duty in the person of a governmental agent or representative. 

If such agent be offensive and his conduct is unacceptable to the 
accredited nation it is proper to request his recall ; if the request 
be not honored he may be in extreme cases escorted to the boundary 
and thus removed from the country. And rightly, because self- 
preservation is a matter peculiarly within the province of the 
injured state, without which its existence is insecure. Of this 
fact it must be the sole judge: it cannot delegate this discretion 
or right to any nation however friendly or competent. It likewise 
follows from the necessity of the case, that the diplomatic agent 
must have full access to the accrediting state, else he cannot enter 
upon the performance of his specific duty, and it is equally clear 
that he must be permitted to return to the home country in the 
fulfillment of official duty. As to the means best fitted to fulfil 
these duties the agent must necessarily judge: and of the time 
required in entering and departing, as well as in the delay neces- 
sary to wind up the duties of office after recall, he must likewise 
judge. 

Por these universally accepted principles no authority need 
be cited. 

• •■•••• 

It would appear therefore abundantly clear that the immunities 
of diplomatic agents exist by virtue of the law of nations which 
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is a part of the law of the land, and that such provisions [sections 
4062-4065 of the Revised Statutes] are merely declarative and 
punitive in their nature. 

MS. Department of State, 288 Domestic Letters 634, 555, 557, 559. 

Sections 252 through 254 of title 22 of the United States Code 
provide : 

§252. Suits against ministers and, their domestics prohihited. 
Whenever any writ or process is sued out or prosecuted by any 
person in any court of the United States, or of a State, or by 
any judge or justice, whereby the person of any ambassador or 
public minister of any foreign prince or State, authorized and 
received as such by the President, or any domestic or domestic 
servant of any such minister, is arrested or imprisoned, or his 
goods or chattels are distrained, seized, or attached, such writ or 
process shall be deemed void. (R.S. §4063.) 

§253. Penedty for vyrongful suit. Wlienever any writ or proc- 
ess is sued out in violation of section 252 of this title, every 
person by whom the same is obtained or prosecuted, whether as 
party or as attorney or solicitor, and every officer concerned in 
executing it, shall be deemed a violator of the laws of nations 
and a disturber of the public repose, and shall be imprisoned 
for not more than three years, and fined at the discretion of the 
court. (R.S. §4064.) 

§254. Exceptions as to suits against sei'vants., etc., of minister; 
listing servants. Sections 252 and 253 of this title shall not 
apply to any case where the person against whom the process 
is issued is a citizen or inhabitant of the United States in the 
service of an ambassador or a public minister and the process 
is founded upon a debt contracted before he entered upon such 
service ; nor shall section 253 of this title apply to any case where 
the person against whom the process is issued is a domestic 
servant of an ambassador or a public minister, unless the name 
of the servant has, before the issuing thereof, been registered in 
the Department of State and transmitted by the Secretary of 
State to the marshal of the District of Columbia, who shall upon 
receipt thereof post the same in some public place in his office. 
All persons shall have resort to the list of names so posted in 
the marshal’s office and may take copies without fee. (R.S. 
§§ 4065, 4066.) 

“ ... in the United States a foreign diplomatic representative is ac- 
corded all the Immunities, privileges, and exemptions to which he may be 
entitled by international law. He is Immune from the criminal 'and civil 
jurisdiction of the United States and cannot be sued, arrested, or punished 
by the laws thereof; he is exempt from testifying before any tribunal 
whatever; his dwelling house and goods and the archives of his mission 
cannot be entered, searched, or detained under process of law or by the 
local authorities; but real or personal property held by him aside from 
that which pertains to him as a public minister is subject to the local 
laws. The personal immunity of a diplomatic representative extends to 
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bis household, and especially to his secretaries. Generally his servants 
share therein, but this is not always the case when they are citizens of 
the United States. The statutes on the subject are contained in Sections 
4062-4066 of the Revised Statutes. . . Secretary Knox to the Spanish 
Minister (Riaflo y Gayangos), no. 97, Jan. 18, 1912, MS. Department of 
State, file 701.0011/3. 

The immunity [under the law of the United States] from crim- 
inal pi'Osecution and .civil process and from the obligation to 
testify is considered to apply to a foreign diplomatic representa- 
tive, his secretaries, attaches, including military, naval and com- 
mercial attaches, employees, members of his household, including 
his family, and domestic servants. Employees or servants of 
diplomatic missions are entitled to the immunities in question 
regardless of their nationality with the exception of one case 
provided for in Section 4065 of the Revised Statutes — namely 
where process is founded upon a debt contracted before the em- 
ployee or servant [a citizen or inhabitant of the United States] 
entered the service of the mission. 

The Under Secretary of State (Grew) 1o the German Charge d' Affaires ad 
interim (Dieekhoff), July 16, 1920, MS. Department of State, file 701.05/126. 

For a collection of authorities on exemption from jurisdiction, see the 
comment in the Harvard draft convention on “Diplomatic Privileges and 
Immunities”, 26 A.J.I.L. Supp. (1932) 99. 

In 1926 the League of Nations Committee of Experts for the Progressive 
Codification of International Law, through the Secretary General of the 
League, submitted to the various governments a questionnaire on diplomatic 
privileges and immunities. This was done on the basis of a report sub- 
mitted by a subcommittee consisting of Professor Diena, Professor of In- 
ternational Law at the University of Pavia, as rapporteur, and Dr. Mastny, 
Czechoslovak Minister at Rome. For the questioiinaire, tlie replies, and 
the reports of the subcommittee and the committee, see League of Nations 
pub. C.196.M.70.1927.V [1927.V.1]. See also 20 A.J.I.L. Spec. Supp. (1926) 
148; 22 idem (1928) 13. 

CRIMINAL PROCESS 

§401 

In November 1935 the Iranian Minister, while driving through Elk- 
ton, Maryland, was stopped by police and his chauffeur was charged 
with violating the traffic reguLations. The Minister and his chauffeur 
were arrested and taken before a justice of the peace, the Minister 
himself being put in handcuffs. The justice dismissed the charges, 
suspended the fine imposed upon the chauffeur, but compelled him 
to pay 75 cents as costs. The Minister protested to the Department of 
State. The Secretary of State replied that he had been informed by 
the Governor of Maryland that the offending police officers had been 
tried and fined and were no longer in the public service. The Gover- 
nor himself expressed apologies for the incident. The Secretary 
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also expressed regret on the part of the Government of the United 
States that the Minister had been subjected to discourteous treat- 
ment and pointed out that according to the available information the 
incident would not have occurred had the chauffeur observed the 
regulations. The Secretary concluded: 

In this connection I may state that this Government has at 
all times impressed upon its own diplomatic oflScers in foreign 
countries that the enjoyment of diplomatic immunity imposes 
upon them the obligation and responsibility of according scrupu- 
lous regard to the laws and regulations, both national and local, 
of the countries to which they are accredited. I feel confident 
that the Iranian Government will share the view that this Gov- 
ernment is justified in expecting that foreign diplomatic officers 
accredited to the United States will manifest a similar regard 
for the laws and regulations in force in this country. 

Secretary Hull to Minister Djalal, Dec. 6, 1035, MS. Department of 
State, file 701.9111/455; Department of State, XIII Press Releases, weekly 
V Issue 323, pp. 497-498 (Dec. 6, 1935). 

A former Minister of El Salvador to Great Britain, while in 
transit in the United States, was detained by local authorities in Mary- 
land and fined for an alleged violation of traffic regulations. No 
action was taken by the Department of State, since the Commissioner 
of Motor Vehicles ordered a refund of the fine and stated that he had 
been informed by the Assistant Attorney General of the State of 
Maryland that the arrest was improper. 

Minister Lelya to Secretary Stimson, Mar. 18, 1932, MS. Department of 
State, file 701.1641/2; the Maryland Commissioner of Motor Vehicles 
(Baughman) to the Office Auditor (McGeeney), Apr. 4, 1932, r6id. /5. 

The Department of State wrote to the Attorney General on August 
4, 1938 with regard to the suggested inclusion of the Spanish 
Ambassador to Mexico in indictments against certain persons in- 
volved in the illegal exportation of airplanes from the United States 
to Mexico in violation of the Neutrality Act, saying : 

Just what provisions {privileges^ or immunities shall be ac- 
corded a diplomatic officer in a country other than his country 
of origin or the country to the government of which he is accred- 
ited would seem to be a matter not precisely defined by interna- 
tional law. In general, the question has been determined by the 
individual country concerned and its decision has been governed 
by the particular circumstances surrounding the presence thpraln 
of the diplomatic officer. 
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The Department recommended that the Ambassador be not named 
as a defendant in the indictment but stated that it saw no objection 
to a reference to him in the indictment if the United States Attorney 
believed it essential to the successful prosecution of the other guilty 
parties. 

Counselor Moore to Attorney General Cummings, Aug. 4, 1938, MS. 
Department of State, file 711.00111 Unlawful Shipments/227 (Fritz Bieler, 
et al.) 


... an American Ambassador while in the United States 
is not entitled to immunity from arrest. 

The Legal Adviser of the Department of State (Hackworth) to Miss 
Jean Soper, Dec. 13, 1935, MS. Department of State, file 121.41/61. 

Wolf von Igel, attached to the German Embassy, was indicted 
with others on April 17, 1916 in New York for violation of the 
Criminal Code of the United States for beginning, setting on foot, 
and providing and preparing the means for military enterprises. He 
was released on bail on the day of his arrest (Apr. 18) . (Three other 
indictments were filed against him and others on subsequent dates.) 
According to the German Ambassador, Mr. von Igel came to the 
United States as secretary to the military attach^ on August 27, 1914 
and prior to his arrest had been notified to the Department of State 
as attached to the German Embassy and entrusted with the continu- 
ance of the oflice of the former military attache in New York. His 
name had been placed by the Department on the list of the ofiScials 
of the Embassy. On April 18 the Ambassador asked that orders be 
issued for his immediate release and that papers seized when he was 
arrested, which were lying on his table and which allegedly be- 
longed to the Embassy, be sealed and returned to the Ambassador 
immediately and not read or copied by any American official. The 
Secretary of State wrote the Ambassador on April 24 that the crimes 
with which Von Igel was charged were so serious, certain of them 
having been directed against the Government of the United States 
and liable to endanger its peace with other nations, that he felt sure 
that the German Government, even if it had the right under interna- 
tional law to interpose the plea of diplomatic immunity, would not so 
interfere with the course of justice or permit its privileges to shield 
the perpetrator of such crimes from just punishment. He said that 
he did not think that the German Government could legally claim 
diplomatic immunity for him since the nature of the crimes with 
which he was charged was so grave and since the crimes were com- 
mitted before he was notified to the Department as an attache of the 
German Embassy. He stated further that he was not convinced 
that the papers in question were improperly seized, saying, “Docu- 
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ments obtain an acquired immunity from the fact that among other 
things they are under official seal, that they are on Embassy premises, 
or that they are in the actual possession of a person entitled to diplo- 
matic immunity.” He declared that in this case none of the papers 
was under seal, that the room in which they were found was rented 
by a private person for an advertising bureau and was not part of 
the Embassy premises, and that they did not appear to have been 
in the actual possession of Von Igel. However, he stated that, al- 
though in the opinion of the Government of the United States it might 
legally retain the documents seized, at least temporarily for use as 
evidence, the Government was not disposed to insist strictly on its 
rights and that as a matter of comity and good-will the seized docu- 
ments would be submitted to him for his inspection and that those 
which he declared to be part of the official correspondence of his 
Embassy would be delivered to him to be returned to the Embassy’s 
archives. 

The Ambassador wrote again to the Secretary on April 27 express- 
ing his individual views on the ease, in the absence of instructions 
from his Government. He said that the crime was charged as com- 
mitted on August 1, 1914 when Von Igel was in Germany and that 
it seemed clear under universally accepted rules of international 
law that he was immune from criminal prosecution or arrest for any 
offense committed by him while in Germany or after his arrival in 
the United States. He stated that the lease of the room where the 
arrest was made was in Von Igel’s name and that the papers had 
been on the day of the arrest in a safe in the office bearing the seal 
of the Embassy and had been only temporarily taken from the safe. 
He declared that the seizure of the papers could not be sustained 
as legal and added that in the absence of instructions from his Gov- 
ernment he could not accede to the suggestion that he inspect the 
documents and pick out those which he considered official. He 
stated also that punishment for any crime committed by an official 
under the protection of the Embassy should be meted out by his own 
Government. On May 27 the Ambassador informed the Secretary 
that he had been instructed by his Government that, since Von Igel 
had been recognized as a member of the German Embassy, his diplo- 
matic immunity should have been respected and that therefore the 
documents in his physical po.ssession were inviolable. The Secre- 
tary replied that the office where Von Igel was arrested had been 
leased by him in his private capacity “to be used ... as offices for 
the transaction of his business as an advertising agent” and that he 
had concluded that the Government of the United States was en- 
titled to retain the iiapers in question for use in the legal proceed- 
ings which had been brought in an effort to prevent the use of 
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American territory as a base of hostile operations. He added that 
the room in which the arrest occurred had no connection with the 
Embassy at the time and so far as the Department was informed had 
not been used by it in the performance of its diplomatic functions. 

The Ambassador took the position that if papers could be seized 
from the possession of an accredited member of the diplomatic staff 
and the seizure thereafter justified by an inspection of their contents, 
all diplomatic immunity would speedily come to an end. 

Mr. von Igel was still under indictment when he returned to 
Germany with other officials after the severance of relations between 
the United States and Germany on February 3, 1917, but his bond was 
canceled on February 13, 1917, leaving him paroled on his own 
recognizance. 

Count von Bernstorff to Secretary Lansing, Apr. 18, 1916, MS. Depart- 
ment of State, file 701.6211/364, /366; Mr, Lansing to Count von BernstorCf, 
Apr. 24, 1916, Hid. /368; Count von Bernstorff to Mr. Lansing, Apr. 27 
and May 27, 1916, Hid. /651, /652; Mr. Lansing to Count von Bernstorff, 
June 16, 1916, Hid. /583a: Count von Bernstorff to Mr. Lansing, June 19, 
1916, Hid. /386; 1916 For. Bel. Supp. 808-815. 

In 1927 the Attorney General inquired of the Secretary of State whether 
in the view of his Department the cases against Von Igel should be pushed 
for trial or dismissed. The Secretary expressed the opinion that it would 
be preferable to dismiss tlie cases since it was his understanding that Von 
Igel had returned to Germany and as far as was known was not at the 
time in the United States. It seemed probable, be said, that no practical 
purpose could be subserved by maintaining the indictments in force. Secre- 
tary Kellogg to the Attorney General, June 30, 1927, MS. Department of 
State, file 701.6211/076. 

The German Ambassador protested to the Department of State in 1916 
against the issuance of a subpena to the Chase National Bank to produce 
a copy of the account of Heinrich Albert, commercial attache to his 
Embassy, on the ground that this was an invasion of diplomatic privilege. 
The Department stated that it was informed by the Department of Justice 
that at the time the subpena was issued and served it was not known from 
whose account certain money had gone into the account of Wolf von Igel, 
attached to the German Embassy and then under indictment, and that, 
as soon as it developed that the money in question came from the account 
of Mr. Albert, the matter was dropped and the information obtained had 
never been used in any way. Secretary Lansing to Count von Bernstorff, 
no. 1966, June 13, 1916, MS. Department of State, file 701.6211/377. 

In August 1919 the assistant military attache to the American 
Legation in Switzerland ran over and killed two people near Kolle, 
Canton of Vaud. The Department of State, on November 21, 1919, 
instructed the American Legation in Switzerland that, in the opin- 
ion of the Solicitor for the Department, while the attache was immune 
from judicial process in that country so long as he was accredited to 
it as assistant military attache and for a reasonable time subsequent 
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to his recall, if he sliould continue to reside there after the expiration 
of such reasonable time it was probable that he could not claim immu- 
nity from judicial process in that country. The Department stated 
that it had been informed by the War Department that because of 
delays incident to demobilization the person in question had not 
been relieved as assistant military attache and that he should be 
considered as occupying that position until he was actually dis- 
charged. In the circumstances, it was said, the attache (who had 
gone to Paris) was entitled to return to Switzerland and to enjoy 
diplomatic imm unity while accredited to the Swiss Government. 

On November 12, 1919 the Swiss Political Department, Division of 
Foreign Affairs, informed the American Minister that the Attorney 
General of the Canton of Vaud, after studying the conclusions of the 
penal investigation occasioned by the accident, had arrived at the 
conclusion that a charge of homicide through recklessness ought to 
be brought against the attache. The Political Department expressed 
the opinion that “in the United States as well as in Switzerland, where 
the juridical principle of equality before the law is uncontested, it 
must be considered inadmissible that the course of justice should 
be stopped on account of a privilege”. The doctrine of international 
penal law, it was stated, was unanimous in making the attache liable 
to trial before the courts of the Canton of Vaud, and only the right 
of exterritoriality prevented the action of justice in his case. It was 
suggested that the Federal Council might request the Department of 
State to agree to a renunciation of the attache’s immunity. However, 
the note continued, the Swiss Government believed that it might re- 
frain from using that right and might hand over to the American 
Government the task of submitting to the American judicial authori- 
ties the facts involved in the accident. 

On December 30, 1919 the War Department instructed the Com- 
manding General of the American Forces in France to convene a 
court of inquiry to investigate the accident. The attache was subse- 
quently acquitted by an American military court martial. 

Secretary Lansing to the Legation in Switzerland, teiegram 4812, Nov. 
21, 1919, MS. Department of State, file 121.54/1626 ; Mr. Calender to Minister 
Stovall, Nov. 12, 1919 (enclosure in despatch 8660 from the American 
Legation at Bern, Nov. 22, 1919), tftid. /1672 ; the Secretary of War (Baker) 
to Mr. Lansing, Jan. 7, 1920, ibid. /1703: Secretary Colby to the Legation 
at Bern, telegram 195, May 12, 1920, ibid. /1649. 

The son of the Commercial Counselor of the British Embassy was 
served with a summons by the clerk of the First District Court of 
Barnstable, Massachusetts, to appear in court to answer a charge of 
operating a motor vehicle without registration and insurance. The 
Department of State telegraphed to the Governor of Massachusetts on 
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August 16, 1930, asking that the attention of the chief of police be 
called to sections 4062-4064 of the Eevised Statutes and that the sum- 
mons be withdrawn. The matter was subsequently disposed of satis- 
factorily by the clerk of the court. 

Acting Secretary Castle to Governor Allen, telegram of Aug. 16, 1930, 

MS. Department of State, file 701.4111/719A ; F. O. P. Carlson to Mr. Castle, 
telegram of Aug. 19, 1930, ibid. /721. 

The son of a foreign minister in Washington, as a member of the 
latter’s household, is immune from the process of law in accordance 
with title 22, sections 251-255, of the United States Code and accord- 
ingly may not be penalized for traffic violations. 

The Chief of the Division of Protocol (Summerlin) to L. C. Day, of the 
Montgomery County Police, Oct. 7, 1938, MS. Department of State, file 
701.1811/222. 

The Department of State informed the United States Marshal in 
the District of Columbia in 1930 that, since the name of the son of 
a foreign military attache had not been registered in the Department 
of State and transmitted to the Marshal and since he did not appear 
to be in the service of the Ambassador, there seemed to be no reason 
why process should not be served on him, provided it was not done on 
the premises of the Embassy or of the military attach^. 

The Assistant Secretary of State (White) to B. 0. Snyder, May 23, 1930, 

MS. Department of State, file 701.2311/308. See also the Assistant Secre- 
tary of State (Castle) to the Attorney General, May 9, 1927, ibid. 
701.41011/49. 

The Second Secretary of the Turkish Embassy was arrested in 1928 
in New Jersey following a collision between his automobile and that 
of a resident of Trenton. The matter was brought to the attention of 
the Governor of New Jersey by the Department of State, and he 
replied on September 6, 1928 offering to the Turkish Ambassador pro- 
found regrets and apologies for the occurrence. 

Governor Moore to the Under Secretary, Sept. 6, 1928, MS. Department of 
State, file 701.6711/248. 

In 1927 a clerk employed by the American Legation in Switzerland Clerks 
trespassed on certain property and was requested to pay a fine. On 
the assumption that the clerk was an American national, the Depart- 
ment of State instructed the Minister as follows: 

. . . Under the generally accepted principles of international 
law, the immunities to which a Chief of Mission is entitled are 
shared by his retinue or suite which includes clerks employed 
by the diplomatic mission. In view of this principle under 
which a member of the suite enjoys immunity from the local 
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civil and criminal iurisdiction, the Department does not under- 
stand the attitude of the Swiss authorities in apparentlj? holding 
that the clerk in question is subject to the local police jurisdiction. 
It is regretted, therefore, that instead of making a demand 
directly upon the clerk the Swiss authorities did not take up the 
matter through your Legation. 

The Minister was instructed to call the case to the attention of the 
Swiss authorities and to express the hope that the charges against 
the clerk would be dropped since the Legation had made apologies for 
the trespass and the individual upon whose property the trespass 
occurred had no desire to press the case; also that he might point 
out with reference to sections 4063 and 4064 of the Revised Statutes 
that — 

it is the practice of this Government to regard as included within 
the protection of the^ Statutes clerks employed in foreign 
missions at this capital. 

Assistant Secretary Castle to Minister Wilson, no. 24, July 29, 1927, 
MS. Department of State, file 701.05/138. 

In 1935 the chief clerk of the American Legation in Venezuela was 
arrested and detained on the charge of exceeding the speed-limit. 
The Department of State instructed the Minister in Caracas to inform 
the Foreign Office as follows : 

Under well established principles of international law, mem- 
bers of a Legation staff who are not nationals of the state to 
which the mission is accredited are generally granted immunity 
from arrest. Statutory provisions to give effect to this immunity 
are contained in the laws of many nations. In the United 
States the provisions are contained in the United States Code, 
Title 22, Sections 252-254. 

No definite evidence appears to have been presented establish- 
ing that Mr. Zirkle had committed any serious offense against 
Venezuelan laws, requiring imprisonment and refusal to release 
him when offered payment of fine imposed. The treatment 
meted out to him is considered by mjr Government to be unjust, 
and unwarranted by his action, and is wholly contrary to estab- 
lished usa^ and to the treatment accorded by the United States, 
under such circumstances, to persons in a similar position 
attached to the Venezuelan legation at Washington. 

In a note of September 5, 1936 the Venezuelan Minister of Foreign 
Affairs said that he had suggested that recommendations be made 
to the authorities charged with the direction and control of traffic 
that they exercise the greatest respect for the privileges enjoyed by 
the members of the diplomatic missions accredited near the Govern- 
ment of Venezuela. He expressed the hope that the persons enjoying 
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these privileges would contribute on their part to an avoidance of 
incidents such as this one, which was deplored, by a strict observance 
of the traffic laws and regulations. 

Assistant Secretary Carr to Minister Nicholson, no. 37, Dec. 9, 1935, 

MS. Department of State, file 123 Zirkle, Vernon B./80; Mr. Nicholson to 
Secretary Hull, no. 462, Sept. 10, 1936, ibid. /84. 

In May 1924 an American chief petty officer, George McCarthy, 
employed by the American High Commission in Turkey, who was 
on watch in civilian dress at a former naval base then used as a 
storehouse by the High Commission, accidentally dropped his revol- 
ver, which discharged and wounded a Turkish passer-by. McCarthy 
was arrested and taken to jail. The Department of State instructed 
the High Commission to point out to the Turkish authorities that 
McCarthy was a citizen of the United States employed by the 
American Government, that he was considered a member of the 
mission staff, and that he was performing duties under the instruc- 
tions of the Chief of Mission when the accident occurred; and to 
say that under similar circumstances the Government of the United 
States would be disposed to recognize diplomatic immunity on the 
part of a member of the Turkish Ambassador’s suite in Washington. 

McCarthy was never brought to trial since he subsequently forfeited 
the bail on which he had been released, and left Turkey. 

The Acting Secretary of State (Grew) to the United States High Com- 
mission at Constantinople, telegram of June 17, 1924, MS. Department of 
State, file 367.1121 McCarthy, George W. 

The Attorney General of Maryland inquiz-ed whether the chauffeur chanflear 
for a foreign minister could be arrested for violating the provisions 
of the State motor-vehicle law of Maryland in the following cases : 

(1) When the foreign minister was in the car; (2) when the foreign 
minister was not in the car and the chauffeur was operating it alone, 

(a) on business for the foreign minister, (&) for his own pleasure. 

The Department replied that — 

in all the above situations the chauffeur of a foreign minister 
should be regarded as immune from arrest irrespective of the 
statutory provisions which have been enacted in the United 
States and which seem to bear upon the matter. However, after 
the termination of such employment, the chauffeur of a foreign 
minister would bo subject to arrest for a violation of the law 
committed during the time of his employment. 

The authorities upon international law have attached great 
importance to the immunity from local jurisdiction of the vehicu- 
lar equipage of foreign diplomatic representatives, as essential 
for their freedom of movement, which constitutes such a large 

U.S7407 <> — 51 — VOL. IV ;;4 
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part of their independence in the State where they represent 
their Governments. Therefore, the Department considers, that 
irrespective of statutory enactments, the latitude in this respect 
granted by the generally accepted ijilernational usage should 
govern the action of the authorities in the United States in 
dealing with the servants of foreign diplomatic representatives 
whose duty it is to convey their employers from place to place. 
It is recognized that some inconvenience may in given cases 
result from an exercise of this indulgence but presumably any 
dereliction committed by a chauffeur of a foreign minister, if 
called to the latter’s attention through the Department, would 
result in a satisfactory adjustment of the matter. 

Counselor Polk to Attorney General Ritchie, Aug. 10, 1916, MS. Depart- 
ment of State, file 701.05/75. 

The Commissioners of the District of Columbia in May 1908 called 
to the attention of the Department of State the unlawful rate of speed 
at which a taxicab occupied by the Swedish Charge d’Affaires had 
been operated on May 23. The Department replied that it saw no 
reason why the case against the driver of the taxicab in question should 
not be allowed to take its ordinary course in the courts of the District. 

Secretary Root to the Commissioners of the District of Columbia, June 
10, 1908, MS. Department of State, file 3771/11-12. 

In 1918 a fine for speeding was imposed by the authorities of the 
State of Maryland on the driver of a car in which the Counselor of 
the Argentine Embassy was riding. The Governor of Maryland 
informed the Department of State that the Counselor was not in his 
own automobile, that he did not have his own chauffeur, and that, in 
the opinion of the Commissioner of Motor Vehicles in Maryland, the 
driver of a hired taxi was not the agent of the person or persons con- 
veyed. The Governor added that he realized that the driver could 
become the agent of the occupant of the taxi and offered to have the 
fine returned to the Counselor if the Secretary of State preferred. 
The latter replied that he would be glad if the fine were returned, 
since his construction of sections 4063 and 4064 of the Revised Stat- 
utes of the United States w'as “that a diplomatic officer of a foreign 
country should not be arrested or hindered by the arrest of the man 
acting as his chauffeur for the moment, because such action might 
interfere with his diplomatic duty”. 

Secretary Lansing to the Governor of Maryland, Oct. 4, 1918, MS. Depart- 
ment of State, file 701.3511/154. 

In March 1907 the chauffeur of the Austro-Hungarian Ambassador was 
arrested at Glen Echo, Maryland, charged with not having a license nnm- 
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ber for Maryland displayed on the front of his car. The Solicitor for the 
Department of State expressed the following opinion: 

“Even although the penal provisions of E-S. 4064 [providing a penalty 
for the issuance of writ or process against ambassadors, etc.] do not apply 
on account of non-registry according to the requirements of R.S. 4065 
[excepting cases of writs or process issued against servants of ambassa- 
dors, when the names of such servants had not been registered in the 
Department of State] and possibly on account of the failure of the Glen 
Echo authorities to violate the language of the statute through the Issuance 
of process, the United States will not scruple to punish administratively 
any and every person within the reach of the federal authorities for any 
interference with a domestic servant of a foreign ambassador even although 
unregistered. 

“To Sinn up the remedies provided by the federal statutes in the present 
Instance : 

“(1) The warrant, if any, which was issued against Mahoney [the chauf- 
feur in question] is void for all purposes and can be set aside by a proper 
proceeding. See, on this point, United States v. Joseph Lafontaine, 4 
Cranch 173, in which an indictment against Lafontaine, who was a cook 
in the employ of Baron Stackelberg, chargd d'affaires of His Majesty the 
King of Sweden and Norway, was quashed by the court according to the 
provisions of the statute. 

‘‘(2) Although, for the reasons already given, namely, the non-registry 
of Mahoney with the Department and with the marshal of the District of 
Columbia, the penal provisions of Section 4064 are not applicable, it is 
believed that Mahoney has his common-law remedies for false imprisonment 
in the State courts, with an ultimate appeal to the federal courts in case 
his federal rights are disregarded, for any imprisonment which he may 
suffer under any warrant which the authorities of Glen Echo may issue. 

“(3) If Mahoney is properly registered according to Section 4065, not 
only will any future warrant be invalid according to Section 4063, but 
the penalties of Section 4064 will attach and all parties concerned in suing 
out or executing such warrant will be liable to imprisonment for not more 
than three years and to be fined in the discretion of the court.” 

The matter was amicably settled by negotiations between the United 
States attorney for the District of Maryland and the local officers re^nsl- 
ble for the arrest, who stated that they were desirous of avoiding any 
action which would interfere in any way with the diplomatic privileges of 
foreign representatives and that if these representatives would indicate 
their diplomatic status they would in no wise be physically interfered with. 

Opinion of the Solicitor for the Department of State, Apr. 30, 1907, and 
the Attorney General (Bonaparte) to the Secretary of State (Root), June 
7, 1907, MS. Department of State, file 5510/4, /lO-ll. 

For other cases in which the Department of State has called the atten- 
tion of State authorities to the immiinlty from arrest or summons of 
chauffeurs employed by embassies or legations, see: Secretary Lansing to 
the Governor of Maryland, Sept. 20, 1918, MS. Department of State, file 
701.3511/155 (chauffeur of Counselor of Argentine Embassy, imposed fine 
subsequently remitted) ; Secretary Stimson to the Governor of Maryland, 
Nov. 17, 1932, ibid. 701.4111/799 (chauffeur of British Embassy) ; Secretary 
Hughes to the Governor of Delaware, May 1, 1924, ibid. 701.6511/196 (chauf- 
feur of the Belgian Ambassador) ; Assistant Secretary Wright to Baron de 
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Cartier de Marchlenne, June 11, 1924, Hid. /197 (chauffeur of Belgian 
Ambassador, deposit for fine and court expenses subsequently remitted). 

In January 1924 the Czechoslovak Foreign Office informed the 
American Legation that chauffeurs in the employ of diplomatic 
missions who were of Czechoslovak nationality and who violated 
automobile regulations would be rigorously prosecuted. The De- 
partment of State instructed the Minister in Prague : 

In stating that a chauffeur of Czechoslovak nationality em- 
ployed by the American Military Attache in Vienna was entitled 
to immunity, the Legation in Vienna was recently instructed to 
inform the Foreign Office that when the Austrian Ambassador’s 
chauffeur, William F. Mahoney, was arrested at Glen Echo, 
Maryland, in 1907 on a charge of violating the automobile regu- 
lations of Maryland, the Department in holding that the chauf- 
feur was entitled to immunity did not raise any question as to 
his nationality. 

You may . . . inform the Foreign Office that since this Gov- 
ernment in according immunity to employees, including chauf- 
feurs, of foreign diplomatic officers in this country, has not 
raised any question as to the nationality of such employees, the 
Department considers that it would on the basis of reciprocity 
be warranted in claiming immunity for chauffeurs in the per- 
manent employ of your mission irrespective of their nationality, 
such immunity being necessary for the convenience of the mem- 
bers of a diplomatic mission in their movements in the country 
in which they are stationed. You may add that this Govern- 
ment would, nevertheless, be disposed to give due consideration 
to the question of waiving immunity in individual cases in which 

P ersons employed by your mission may be charged with violating 
Izechoslovak laws or regulations. 

Secretary Hughes to Minister Einstein, no. 189, June 27, 1924, MS. Depart- 
ment of State, file 701.05/110. 

, In response to a request for instructions as to the diplomatic im- 
munities of servants and oHier employees of foreign missions, the 
Department of State in 1925 remarked that the authorities on inter- 
national law were not in accord in holding that employees of a for- 
eign mission who are nationals of the receiving state may rightfully 
claim immunity from local jurisdiction in civil and criminal cases. 
It said: 


. . . The following rule as given in Halleck’s work on inter- 
national law appears to have heen in general followed by this 
Government in cases involving immunity of servants or other 
employees of foreign diplomatic missions from the local 
jurisdiction : 

“It was at one time contended that the subjects of the State 
to which a public minister is accredited, do not participate in 
his rights of ex-territoriality, but are justiciable by the tribunals 
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of their country. But the better opinion seems to be that, al- 
though such State may very properly prohibit its subjects from 
becoming the employees or servants of a foreign minister, if it 
do not so prohibit them, they are, while so employed, to be con- 
sidered without the limits of its jurisdiction. (Vol. 1, page 
331-3d Edition).” 

It also pointed out that under section 4065 of the Revised Statutes 
of the United States an American citizen employed by a public 
minister is not denied the right to claim immunity unless the process 
is founded on a debt contracted before the employee entered the 
minister’s service. 

The Under Secretary of State (Grew) to the Chargfi d’AlIaires ad Interim 
in Hungary (Matthews) , no. 1002, Nov. 13, 1925, MS. Department of State, 
file 701/119. 

In 1926 a fine was imposed by the Swiss authorities on the chauffeur 
of the American Minister for an alleged violation of speed regulations. 
The chauffeur was said to be a Swiss national. The Department of 
State instructed the Minister that — 

the question whether immunity should be extended to the mem- 
bers of a mission who are subjects of the receiving State does not 
appear to have been definitely settled. 

Opfenheim states (Volume 1, page 544) that it is a customary 
rule of international law that the receiving State must grant to 
aU persons in the private service of the envoy and of the members 
of his Leg^ation, provided such persons are not subjects of the 
receiving Stode, exemption from civil and criminal jurisdiction. 

WooLSET states, on page 1421 of his work on international law, 
that the reasons tor the exemption from the local jurisdiction in 
the case of servants, espedaUy of natives of the covmtry, whom 
the foreign Minister hires, are of little cogency, since, he states, 
others could be speedily found to take their places, but that this 
exemption is tolerably well established. 

Hyde (Volume 1, page 755) makes the following statement: 

“A servant, or other member of the unofficial staff of a mission 
who is not a national of the State of sojourn, appears to be in- 
creasingly regarded as sharing his master’s immunity through- 
out the period of service; yet upon his discharge therefrom, to 
be subjected to the local law, and punishable, if need be, for 
criminal acts committed during the course of his emplo 3 nnent.” 

As confirming the foregoing conclusions, reference may be made 
to the case of the German coachman of the French Embassy at 
Berlin who was fined sixty marks for a violation of a municipal 
regulation without any protest being made by the Embassy. 
(Revue Generale de Droit International Public, Volume 2, page 
354, 1888) . Reference may also be made to the case of the Italian 
coachman of the German Embassy in Rome, who, in 1881, was 
condemned to two months’ imprisonment by an Italian court, and 
to the case of the Italian coachman of the Colombian Legation, 
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who was fined twenty lire by the authorities of Eome in 1894, 
(The same Eevue, Volume 16, page 378). In the same journal 
there are cited two instances in which the chauffeurs of the_ Ameri- 
can Embassies in London and in Eome were both held immrae 
from the local jurisdiction, but no mention is made in the article 
in question to the nationality of these two domestics. 

■ •••••• 

It would seem from the foregoing that it is not definitely estab- 
lished that as a general principle of international law a chauffeur 
in the employ of a foreign Minister would, in a case where the 
chauffeur is a citizen or subject of the country of the Minister’s 
sojourn, be entitled to claim immunity from the local jurisdiction. 
It may be observed, however, that the rule as given by Halleck 
[quoted ante\ appears to have been followed by this Government 
in the matter of according immunity to the servants of foreign 
diplomatic representatives in this country. 

• ••«••• 

... In view of the lack of uniformity in the practice of States 
with respect to the granting of immunity from the local juris- 
diction to employees of missions who are nationals of the receiv- 
ing State, claim to immunity can hardly be asserted as a general 
principle of international law. Any representation on the sub- 
ject would more properly be made on the basis of reciprocity 
and comity between friendly States. 

You are consequently instructed to bring to the attention of 
the Swiss authorities the provisions of Sections 4063-4065 of the 
Eevised Statutes of the United States, and to point out that 
American chauffeurs of foreign diplomatic officials in this country 
are not subject to penalties for the infraction of traffic regulations 
committed in the course of their employment ; that this immunity 
is granted for the convenience of and as a courtesy to the foreign 
diplomatic missions; and that the Department considers that it 
is warranted in inquiring whether on the basis of reciprocity 
chauffeurs in the permanent employ of your mission irrespective 
of their nationality may not be accorded like immunity, the lack 
of which may greatly inconvenience the members of a diplomatic 
mission in their moirement in the country in which they are sta- 
tioned. You may add that this Government indulges the hope 
that, as a result of the foregoing assurances concerning the courte- 
sies shown the Swiss Legation in this capital iv ith respect to its 
employees, the Political Department \\dll take the necessary steps 
to reciprocate. You will, of course, assure the Political Depart- 
ment that your chauffeur has strict instiuctions to comply at all 
times with the pertinent Swiss laws and regulations pertaining 
to automobiles. 

Should the Swiss authorities find themselves unable to adopt 
the Department’s suggestion, the Department will give considera- 
tion to the question of removing the names of any American 
employees of the Swiss Legation in this capital from the Lint of 
Employees in the Embassies and Legations in W ashington not 
printed in the Diplomatic List. 
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Under Secretary Grew to Minister Gibson, no. 623, Oct. 2, 1926, MS. 
Department of State, file 701.05/130. 

As a result of an automobile collision in which the car of the Coun- 
selor of the American Legation in Peiping was involved, the Coun- 
selor’s Chinese chaufiPeur was taken into custody. The American 
Legation was instructed to call the attention of the Chinese Govern- 
ment to the generally recognized principles of international law as 
embodied in sections 4063-4065 of the Revised Statutes and to say that, 
under similar circumstances, in case of the arrest of the American 
chauffeur of a foreign diplomatic official in the United States, the 
Department of State would be disposed to airange for the chauffeur’s 
immediate release. The Legation was authorized to request reciprocal 
treatment. Prior to the receipt of the Department’s instruction, the 
chauffeur was released on bond. Thereafter, on receiving the in- 
struction, the Legation requested the chauffeur’s unconditional release 
and the cancelation of the bond, which was granted. 

Secretary Stimson to the Legation In Peiping, telegram 84, Mar. 6, 1031, 
MS. Department of State, file 124.933/399 ; the Counselor of the Legation In 
Peiping (Perkins) to Mr. Stimson, telegram 133, Mar. 14, 1931, ibid. /400. 

Because of frequent instances of unwarranted interference by 
the Ethiopian police with the native servants of the various lega- 
tions in Addis Ababa, the American Minister Resident inquired 
whether he should join his colleagues in formal representations on 
the subject if the local Diplomatic Corps should decide to address 
such representations to the Ethiopian Government. The Depart- 
ment replied : 

The Department understands that the practice of granting 
immunity to employees or servants of diplomatic estab- 
lishments, without regard to their citizenship, while engaged 
in the business of those establishments is almost universal. 
Moreover, the Department considers that such a practice is 
justified on the ground of practical necessity and convenience. 
Information as to the practice of the United States and of Great 
Britain in this connection is to be found in the penultimate para- 
OTaph of Section 664 and the whole of Section 665 of Moore’s 
Digest of International Law, beginning at page 652 of Vol- 
ume IV. 

The Department is accordingly of the opinion that a con- 
tinuance of the conditions described in your despatch under 
reference, despite the efforts made by informal diplomatic effort 
to secure their correction, would warrant a formal protest to 
the Ethiopian Government on the basis of the practical neces- 
sity and substantial universality of the custom of according 
immunity to servants of diplomatic establislunents, regardless 
of their nationality, while they are engaged in the busmess of 
such establishments. Accordingly, you are authorized to join 
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with your colleagues in such a protest should the local 
Diplomatic Corps decide upon that course. 

Under Secretary Castle to Minister Southard, no. 289, Oct. 27, 1932, 
MS. Department of State, file 701.0084/7. 

In his opinion in the case of Engelke v. Musmann, Lord Phillimore 
said: 

“When we come to the ordinary domestic servant, it may well be, that 
if he be a British subject, the Foreign Office may intimate that they 
cannot accept him so as to give him priviiege. But according to English 
law (which may in respect of the domestic servant who is a national go 
somewhat beyond general international law) once the man is tendered 
as a domestic or as a domestic servant, and the tender is accepted, the 
status is created and the privilege attaches.” [1928] A.C. 433, 4,11. 

Immunity of In May 1923 the automobile of the military attache of the American 
a^third^ Embassy in Vienna was involved in a collision. The car was being 

state driven by the attache’s chauffeur, Kainz, who was a Czechoslovak 

national and whose status as an employee of the American Legation 
was communicated to the Austrian Foreign Office. Kainz was subse- 
quently summoned to appear to give testimony in criminal proceedings 
against him in a Viennese court. The American Legation trans- 
mitted the summons to the Foreign Offiee and requested that the at- 
tention of the court be called to Kainz’s status and to the rules of 
international law regarding the giving of testimony in courts of 
local jurisdiction by public ministers, their staff and servants. The 
Legation asked that the request for testimony “be submitted in the 
accepted fashion”. The Foreign Office cited paragraph 61 of the 
Austrian Code of Penal Procedure providing exemption from local 
jurisdiction for the domestic and service personnel of accredited 
foreign ministers “who are at the same time subjects of the State to 
which the Minister belongs”. It declared that there was no gener- 
ally recognized principle of international laAv exempting from juris- 
diction the serA'^ants of a foreign mission not possessing the 
nationality of the sending state and that the practice of states in this 
respect varied. On October 13 the Foreign Office wrote to the Lega- 
tion that steps had been taken to preA'ent a forcible presentation of 
Kainz before the court and requested that measures be taken that he 
“be not Avithdrawn from responsibility before the competent tribunal”. 

The Department of State instructed the Legation that the exemp- 
tion of diplomatic representatives from judicial citation by inter- 
national usage applied also to registered personnel. It pointed out 
that the War Department offered no objection to Kainz’s testifying, 
and the Legation was authorized to consent on behalf of the Govern- 
ment of the United States if the Austrian Foreign Office requested 
that immunity in this case be Avaived. The Department later in- 
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Ftructed the Legation that by international usage immunity covered 
employees who were nationals of third states and that, if Kainz was 
a permanent employee in the office of the military attache, it consid* 
ered that by weight of authority the Government of the United States 
could claim immunity. The Legation was authorized to point out 
that when the Austro-Hungarian Ambassador’s chauffeur was arrested 
in Maryland in 1907 on a charge of violating the automobile regula- 
tions of that State the Department had held that, irrespective of his 
nationality or the fact that he was not registered, he was entitled to 
im m u n ity. It said that institution of criminal proceedings against 
Kainz and not against the driver of the other car seemed to be un- 
warranted and to indicate a bias against the former ; and it authorized 
the Legation to take the matter up with the Foreign Office and to waive 
immunity in the case of Kainz, first, if criminal proceedings were also 
instituted against the driver of the other car and, secondly, if there 
were a change of venue in the event that Kainz’s attorney considered 
that the change was warranted by reason of local prejudice. The De- 
partment said that if immunity was waived the Legation might 
consent to the giving of testimony by the military attache and mem- 
bers of his family. 

In March 1924 a summons was transmitted to the Legation by the 
Foreign Office for delivery to Kainz in a civil suit instituted against 
him and the United States of America by the owner of the other car. 
A lower court rejected the complaint against the United States on the 
ground that foreign states might not be proceeded against in Aus- 
trian courts, but it upheld its jurisdiction in respect to Kainz. The 
Department of Justice of the Federal Chancelry expressed the opin- 
ion that Kainz was immune from Austrian jurisdiction in civil cases 
since he did not submit voluntarily. According to the Foreign 
Office, this opinion was binding on the lower court in question under 
the Austrian Code of Civil Procedure. The Legation returned the 
summons and withheld its consent to Kainz’s submitting himself to 
Austrian jurisdiction. In June the Legation received a note verbaHe 
from the Foreign Office saying that an upper court had set aside 
the decree of the lower court as to the United States in the civil 
suit on the ground that under certain conditions Austrian courts 
were competent in suits against foreign states, especially when such 
states submitted themselves to local jurisdiction. The Foreign Office 
inquired whether the Government of the United States was willing 
to submit to Austrian jurisdiction, to which the Legation replied 
in the negative. 

On August 19 the Legation reported that Kainz had been dis- 
charged from the employ of the military attache in July; that the 
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decision of the Austrian court just referred to did not appear to 
reopen the question of civil suit against him; and that that question 
seemed to have been settled by the opinion of the Department of 
Justice referred to above. 

Mr. Schoenfeld, of the American Legation at Vienna, to Secretary 
Hughes, no. 329, Oct. 12, 1923, MS. Department of State, file 121.54 
Austrla/5; Mr. Hughes to the Legation in Vienna, telegram 19, Oct. 16, 
1923, ibid. /4 ; Mr. Schoenfeld to Mr. Hughes, no. 330. Oct. 15, 1923, ibid. 
/7 ; Mr. Hughes to the American Legation in Vienna, telegram 28, Dec. 29, 
1923, ibid. /S; Minister Washburn to Mr. Hughes, no. 440, Mar. 24, 1924, 
ibid. /lO; the Charge d’Affaires ad interim (Andrews) to Mr. Hughes, no. 
482, June 11, 1924, ibid. /14; the Assistant Secretary of State (Wright) to 
Mr. Andrews, no. 657, July 22, 1924, ibid. /lO ; Mr. Andrews to Mr. Hughes, 
no. 529, Aug. 19, 1924, ibid. /16. 


An American citizen was charged in the Police Court of the Dis- 
trict of Columbia with violation of parking restrictions while he was 
employed by the Japanese Ambassador. He was brought to trial 
after the termination of this employment, and in a memorandum 
opinion Judge Casey of the Police Court of the District of Columbia 
held that the defendant was not immune from arrest for the offenses 
alleged to have been committed while he was so employed. The 
judge said : 

The privileges and immunities which this defendant enjoyed 
terminated with his employment at the Embassy. He, being a 
citizen of the United States and engaged in business in the Dis- 
trict of Columbia, retained no privileges or immunities. Mem- 
bers of a mission and their families are accorded privileges and 
immunities after the termination of the functions of the members 
until such persons have had a reasonable opportunity to leave 
the territory of the receiving state. (See “Kesearch on Inter- 
national Law,” pp. 133, 134.) 

Memorandum opinion (May 5, 1939), District of Cohimbia v. Vinard L. 
Paris, Cases Nos. 448485 to 44S494, in the Police Court of the District of 
Columbia, MS. Department of State, file 701.9411/1194. 

The President of the Board of Commissioners of the District of 
Columbia in 1922 requested the Department of State to ask the Jap- 
anese Ambassador to consent to the arrest of a chauffeur employed 
by him in order that he might be prosecuted for violating the laws 
against gambling. It appeared that the chauffeur had made bets 
with a detective in a garage, the property of the Japanese Embassy. 
The Department stated that, since the alleged violation of the law 
took place on the premises of the Japanese Embassy and since it 
appeared that the detective went there for the purpose of inducing 
the chauffeur to make bets, it did not consider that it could appropri- 
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ately ask the Japanese Ambassador to consent to his arrest or to 
discharge him from the service of the Embassy. 

The Under Secretary of State (Phillips) to Conoff Budolph, Dec. 31, 
1922, MS. Department of State, file 701.9411/363. 


CIVIL PBOCESS 

§402 

In 1915 a power company in Connecticut procured the attachment 
of the goods of the military attache of the Russian Embassy in that 
State and caused him to be served with a summons to appear before 
a justice of the peace. The Department of State informed the Gov- 
ernor of Connecticut that, as the person in question was recognized 
by it as military attache, it considered that he was entitled to the 
diplomatic immunities prescribed by international law and practice 
for members of foreign embassies and legations, among which was 
freedom from process or writ in civU suit. It requested the Gov- 
ernor to take steps to insure the return of the attached property and 
to quash the summons. It also suggested that an apology be tendered 
the attach^. At the same time the Department expressed its regret 
to the Russian Ambassador for the incident and subsequently in- 
formed him that the Governor had agreed to take steps toward releas- 
ing the attachment and to write a letter of apology to the attache. 

Secretary Lansing to the Governor of Connecticut, telegram of Oct. 7, 
1915, and Mr. Lansing to Ambassador Bakhmetetf, telegrams of Oct. 7 and 
12, 1915, MS. Department of State, file 701.6111/133. 

On January 15, 1916 the British Ambassador informed the Secre- 
tary of State that he had received a summons from the United States 
District Court of Maine commanding him to appear in a civil suit 
instituted against him. The Secretary expressed his regret and re- 
quested the Department of Justice to make prompt investigation of 
the matter. Later he informed the Ambassador that on motion by 
the District Attorney an order had been entered by the court 
dismissing the writ. 

Secretary Lansing to Ambassador Spring Bice, nos. 1050 and 1100, Jan. 
28 and Mar. 9, 1916, MS. Department of State, file 701.4111/164, /172. 

In the case of CrMit fonder d'Algirie et de Tunisie c. Bestrepo et d6- 
partement d’Antioquia, the Civil Tribunal of the Seine (1st Chamber) in 
1922 held that the Colombian Chargd d’Affaires was not Immune from suit 
when he was sued neither in his own name nor as the representative of 
Colombia but as the mandatory of a department of Colombia, which "as 
it is not a sovereign State can legally be sued in the French courts”. 
zette du Palais, 1923, 1, 439; 50 Journal du droit international (1923) 867; 
Annual Digest, 1919-22, Case No. 201. The judgment was affirmed in 1924 
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by the Court of Appeal of Paris (3d Chamber). 22 Revtie de droit inter- 
national priv6 (1927) 81. 

In 1932 the Supreme Court of Chile upheld the immunity of the French 
couimcrcial attache in Chile, whom a trial court had ordered to sur- 
render to its new owner property which he had rented. The court stated 
that, although there was no express Chilean legislation granting immunity 
from civil jurisdiction, such immunity must be recognized as imposed by 
international law. 30 Revixta de dcreeho, jtirixprudenria y cieiicias sociales, 
pt. II, sec. 1, p. 70; Annual Digest, 1931-32, Case No. 181. 

See the case decided by the German Reichsfinaiizhof in 1927 holding that 
the tax authorities could not threaten to penalize or penalize an attorney 
for a diplomatic envoy in Berlin for failure to make a declaration as to the 
taxes for which his principal was liable, since this amounted indirectly to 
constraining the envoy. 1(2) Zeitsohrift fiir Ausldndisches Offentliches 
Recht und Volkerreeht (1929) 202; Annual Digest, 1927-28, Case No. 218. 

The United States Marshal for the District of Columbia trans- 
mitted to the Department of State a certified copy of a notice to Nancy 
Hoyt Curtis as defendant in a civil suit and to the Costa Rican Minis- 
ter in Washington as garnishee, to appear in the District Court of 
the United States for the District of Columbia. An attachment of 
property in possession of the Minister was contemplated under the 
notice. The Legal Adviser of the Department of State informed the 
marshal that sections 252 to 254 of title 22 of the United States Code 
had been construed to include writs or processes in either criminal or 
civil actions requiring the appearance in court of ambassadors or 
ministers and that it was not considered that the notice in question 
could properly be served on the Minister. 

The Iiegal Adviser of the Department of State (Hackworth) to John B. 
Colpoys, Apr. 24, 1939, MS. Department of State, file 701.1811/223. 

In 1909 the editor and publisher of a magazine complained to the 
Department of State that, because of the publication therein of arti- 
cles on Guatemala, the entire news-stand edition had been bought up 
by agents employed by the Guatemalan Minister and the Consul 
General in New York, and that its circulation had been greatly re- 
duced and its advertising section (its sole source of profit) rendered 
valueless, thereby causing irreparable injury. The letter stated: 

On these grounds we applied to Judge Lacombe of the U. S. 
Circuit Court in ... [New York city] for an injunction to 
restrain said officers and agents of (he Guatemalan government 
in this country from working us this injury. 

_ The defendants’ formal answer presented in court did not con- 
sist of any denial of the facts as alleged, but consisted of a sim- 
ple affidavit to the effect that Ramon Bengoechea is a regularly 
accredited agent of the Guatemalan legation in Washington and 
is therefore legally unaccountable for actions perfoi*med in his 
capacity as a foreign diplomat. Judge Lacombe upheld the jus- 
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tice of this contention and denied the application for an injunc- 
tion. 

The letter concluded by denying the right of foreign diplomats to 
injure the legitimate business of citizens of the country to which they 
are accredited and asking to be informed as to “what form of redress 
can be obtained for us through the State Department”. The Depart- 
ment replied that “it is not seen that any action on the part of this 
Government is advisable”. 

W. D. Walker to Secretary Knox, July 13, 1909, and Acting Secretary 
Wilson to W. D. Walker, July 29, 1909, MS. Department of State, fQe 
20588. 

It was brought to the attention of the Department of State in 1920 
that a verdict had been obtained in a New York court against the 
Second Secretary of the Peruvian Embassy in Washington. The 
Department called the Governor’s attention to sections 4063 and 
4064 of the Kevised Statutes of the United States and stated that 
the words “public minister of any foreign prince or state, author- 
ized and received as such by the President” were applicable to a 
secretary or second secretary of an Embassy who had been duly 
recognized as such by the Secretary of State. The Governor was 
requested to bring the matter to the attention of the proper legal 
authorities of the State of New York in order that the Secretary 
might be relieved from any process under the judgment which pre- 
sumably had been entered against him. 

With reference to the exemption from sections 4063 and 4064 of 
the Revised Statutes provided for in section 4065 in respect to “a 
citizen or inhabitant of the United States, in the service of a public 
minister”, the Department pointed out that the Second Secretary 
could not properly be classified as “an inhabitant of the United States” 
within the meaning of the statute since, when the cause of action 
arose on which he was sued, he was serving as Consul of Peru at New 
York, from which position he was promoted to the position of Sec"- 
ond Secretary. It was also stated that he could not be regarded as 
a person “in the service of a foreign minister” since those words ap- 
peared to relate to domestic service. 

Secretary Colby to the Governor of New York, Apr. 24, 1920, MS. De- 
partment of State, file 701.2311/142a. 

In 1940 an action was brought in the Supreme Court of the State 
of New York against Armando Vidal and Decio de Moura (repre- 
senting Brazil at the New York World’s Fair in 1939), Paul Lester 
Wiener, and the Government of the United States of Brazil. Dedo 
de Moura was First Secretary of the Brazilian Embassy in Wash- 
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ington and also General Secretary of the Brazilian Delegation at 
the World’s Fair in New York. The Department of State informed 
the Attorney General on March 28 that, in view of the provisions 
of title 22, sections 252-253, of the United States Code, it considered 
that the proceedings should be dismissed so far as Decio de Moura 
■was concerned because of his status as First Secretary. Attorneys 
for Decio de Moura and the Brazilian Government moved to dismiss 
the complaint against these defendants, and on May 7, 1940 the 
motion was granted on the ground that a sovereign cannot be sued 
in the courts of the United States and “service cannot be made on 
a duly accredited diplomatic representative”. 

The Counselor of the Department of State (Moore) to the Attorney 
General (Jackson), Mar. 28 and Apr. 11, 1940, MS. Department of State, 
file 811.607 New York 1939/2497, /2518; Copeland Exhibits, Ino. v. Tidal, 
103 N.Y.L.J. (N.Y. Sup. Ct, May 7, 1940) 2080. 

In 1938 there was pending in the Municipal Court of the District 
of Columbia a suit against Dr. Enrique Arroyo-Delgado, Secretary 
General of the Ecuadoran Boundary Commission, which had met 
in Washington with the Peruvian Boundary Commission to settle 
the boundary dispute between Ecuador and Peru. The Department 
of State, on December 1, 1938, informed the presiding judge of the 
Municipal Court of the District of Columbia that Dr. Arroyo had 
been received by the Government of the United States in a diplo- 
matic capacity and had been accorded the immunities accorded to 
members of diplomatic missions and that, since the two Boundary 
Commissions had been meeting in the United States under the aus- 
pices of the Government of this country, it was of the opinion that 
he was entitled to diplomatic immunity. 

Acting Secretary Welles to Judge Aukam, Dec. 1, 1938, MS. Department 
of State, file 722.2315/1274. 

Shortly after the resignation of Arthur Hugh Frazier as American 
Charge d’ Affaires pro tempore in Austria, Count Salm, the proprie- 
tor of a house rented by Frazier as the Legation building, brought 
suit against him in connection with the lease and, in his absence 
from Austria, obtained a judgment. Count Salm subsequently 
sought to have the judgment executed in the courts of France. The 
suit was dismissed by the Court of First Instance at Les Andelys, 
Eure, and the decision was affirmed by the Court of Appeal of 
Eouen, First Civil Tribunal, July 12, 1933, irier alia on the 
following grounds: 

Considering that it appears from the documents in the case 
that Frazier was accredited by the United States of America 
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as commissioner for Austria on September 13, 1920 ; later being 
accredited as charge d’affaires to the same state, from November 
25,' 1921, until July 22, 1922, when his resignation became 
effective; 

Considering that it appears further that the proceedings 
■which were brought against him by Sahn before the Austrian 
courts and that the judicial decisions for which the latter solicits 
recognition (execution?) were in the nature of iadenmities 
claimed from Frazier by Sahn as the result of the leasing of 
real estate and consequential chattels, rented in November 1920 
by this diplomat for the housing of himself, his family and 
his servant personnel dtjbinq the cotjbse of his mission ; 

Considering that, as a result, these decisions relate to acts 
entered into by Frazier while a diplomatic agent and connected 
with the practice of his functions; 

Considering that, if i mmuni ty attaches more to the functions 
than to the person of the diplomatic agent and does not outlast 
beyond the discontinuance of his functions, nevertheless that 
(interpretation) applies only to acts taking place after the 
discontinuance of said functions; 

That it could not be admitted to the contrary that he could 
be called to account like a private individual for actions con- 
temporaneous with his mission and connected with it; that it 
would be, as have stated the first judges, rendering illusory 
the very principle of immunity. 

For copies of the court decisions, see enclosures to despatch 27 from 
the Consol at Le Havre, France, Jan. 8, 1934, MS. Department of State, 
file 123F861AS8; and 28 A.J.I.L. (1934) 382-383 (translation of decision 
of the Court of Appeal). 

In 1923 a civil suit arising out of an automobile accident was 
brought against F. L. Belin and his chauffeur in Paris. At the time 
of the accident Belin was Secretary of the American Embassy in that 
city, but his official functions as Secretary ceased prior to the com- 
mencement of the suit, though he continued in the Foreign Service of 
the United States. The Court of Appeal of Paris in 1925 rejected his 
plea of diplomatic immunity on the ground that such immuni ty does 
not extend beyond the time of the diplomat’s mission. 

53 Journal du droit international (1926) 64; Annual Digest, 1925-26, 
Case No. 241, 

See the case of In re Oarcia y Oarola, 28 Oaceta de los tribunates 577 
(Supreme Court of Guatemala, 1932), and Annual Digest, 1931-32, Case No. 
180 (no immunity for minister of a foreign country after termination of 
mission in prosecution for an attempt to defraud the customs during 
mission). 

In the case of Prooureur QAnAral c. Naeare Aga, the Court of Cassa- 
tion (Civil Chamber) in 1921 upheld the immunity of the Counselor of the 
Persian Legation in Paris in a suit brought on a promissory note signed 
allegedly before be assumed his diplomatic functions. Dalloz, Recueil 
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p6riodtque et critique (1925), pt. I, p. 87; 48 Journal du droit interna- 
tional (1921) 922 ; Annual Digest, 1919-22, Case No. 203. 

A civil suit was brought in Vienna against the former German Minister 
to Austria in or about 1934. The Minister contended before the court that 
he was not subject to Austrian jurisdiction. The court applied to the 
Federal Ministry of Justice, which, in conjunction with the Federal Chan- 
celry, Department for Foreign Affairs, stated that the Minister still en- 
joyed the privilege of exterritoriality in Austria. In a note verhale of May 
8, 1935 this department informed the American Legation that this state- 
ment was based on a rule of comity in international law, according to which 
persons enjoying exterritoriality, even after formal conclusion of their 
mission, were stiU granted the same privileges for themselves and family 
and property for a certain length of time until their actual departure from 
Austria and that this period was usually taken in Austria to be one year. 
It was also stated that the Minister in question, who had not removed all 
his household furniture from Vienna, had not yet actually left Austria 
definitively. The American Charg4 d’Affaires ad Interim in Austria (Klie- 
forth) to the Secretary of State (EuU), no. 422, May 16, 1935, MS. Depart- 
ment of State, file 701.6283/34. 

The Department of State, on May 21, 1934, informed the Spanish 
Ambassador that certain persons contemplated taking legal action 
against the wife of the naval attache of the Spanish Embassy and 
that, in reply to inquiries from the marshal of the District of Colum- 
bia as to whether she was entitled to diplomatic immunity, it had 
pointed out that her name no longer appeared in the Diplomatic 
List, a condition which seemed to be necessary to clothe one with 
diplomatic immunity under the provisions of the United States Code. 
An agreement of separation between the attache and his wife had 
been signed one month previously. The Department said that the 
marshal hesitated to take action in view of the peculiar situation, 
since it might be contended that the person in question was still, as 
a matter of fact, the wife of a foreign diplomatic officer and on 
those grounds alone might be entitled to diplomatic immunity. The 
Department inquired whether the Ambassador considered her to be 
entitled to diplomatic immunity and expressed the opinion that she 
was not so entitled. The Charge d’Affaires ad interim of Spain re- 
plied that the Spanish Embassy did not find itself obliged to grant 
her a moral protection greater than that which, apparently, her 
husband desired to give her and that therefore he did not consider 
her as entitled to immunity against legal proceedings. 

The Special Assistant to the Secretary of State (Dunn) to the Spanish 
Ambassador (De Gfirdenas), May 21, 1934, MS. Department of State, file 
701.6211/440; the Spanish Chargd d’Affaires (Yrujo) to Mr. Dunn, May 
23, 1934, ibid. /444. 

The American Ambassador to Spain was threatened with a libel 
suit in Great Britain. The Department of State instructed the 
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Embassy in London informally to ask the opinion of the British 
Foreign OflSce as to whether the Ambassador would be immune from 
process issuing from a British court if in England in transit to his 
post or if in England on business or pleasure while not in transit. The 
Foreign OflBlce stated that it was clear that, if an attempt were made 
to sue the Ambassador while in Great Britain, the courts would find 
no reported case decisive on the point and would have to decide it 
according to their view of international law and that, in view of the 
difference of opinion among textbook writers, it was impossible to 
predict the result. It seemed to be generally agreed, the Foreign 
Office continued, that there would be no immunity if the Ambassador 
were in Great Britain on pleasure. 

Ambassador Dawes to Secretary Stimson, telegram 301, Nov. 24, 1930, 
MS. Department of State, file 811.014/195. 

An attache of the Legation of the Republic of Panama in Italy 
moved to vacate an order of arrest and a service of summons in an 
action for absolute divorce in New York. The Supreme Court of 
New York (special term, New York County) granted the motion to 
vacate the order of arrest and to discharge the bond but denied the 
motion to vacate the service of summons. The court pointed out that 
the attacM could take no advantage of provisions of the Federal 
Judicial Code, which apply only to persons of diplomatic status 
accredited to the Government of the United States. Citing the case 
of Holbrook v. Henderson, 6 N.Y. Super. Ct. 619 (1851) , the court 
said; 


In WUson v. Blanco, 4 N.Y. Supp. 714, the General Term of 
the City Court erroneously states that the court in Holbrook 
V. Henderson “expressed the opinion that the privilege of an 
ambassador extended to immunity against all civil suits sought 
to be instituted against him in the courts of the country to which 
he was accredited, as well as in those in a friendly country 
through which he was passing on his way to the scene of his 
diplomatic labors.” There is a clear distinction between immu- 
nity from the service of civil process and immunity from arrest 
or other interference with personal freedom. The principle of 
international law which grants an ambassador immunity from 
suit in the country to which he is accredited rests upon the 
reason that the ambassador is not to be interfered with or coerced 
by any of the powers inherent in the sovereignty to which he is 
accredited. A country through which he is merely passing to 
or from the country to which he is accredited owes him only the 
duty not to prevent him from discharging his diplomatic func- 
tion by restraint on his personal liberty. As stated by Oppen- 
heim (1 Internet. Law [3d ed.] 574) : “. . . there ought to be no 
doubt that such third State must grant the right of innocent 
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passage to the envoy . . . But other privileges . . . need 
not be granted to the envoy.” 

Estelle Carbone v. Carlos Carbone, Jr., 123 Misc. 656, 657, 206 N.Y. Supp. 
40, 41-42 (1924). 

An employee of the American Legation in Ottawa in 1934 received 
a special summons from a local magistrate to appear and answer a 
p.lniTn against him. The Department instructed the Legation that if 
Canada had a provision similar to section 254 of title 22 of the 
United States Code it was assumed that the employee’s name had 
been furnished the Department of External Affairs. It said also that, 
ftssnining that the debt arose subsequent to his employment in the 
Legation, the Legation should claim immunity for the employee 
through the Department of External Affairs and endeavor to have 
the suit dismiss ed. The Department of External Affairs stated that 
the proper procedure was for the Legation to supply the employee’s 
lawyer with a statement of his official status to be used in applying 
to the magistrate to set aside the writ. 

Charge Boat to Secretary Hull, no. 817, Sept. 24, 1934, and Mr. Hull 
to the American Legation in Ottawa, telegram 103, Sept. 27, 1934, MS. 
Department of State, file 124.423/100 ; Minister Robbins to Mr. Hull, tele- 
gram 99, Sept. 26, 1934, and the Department of State to Mr. Bobbins, 
no. 506, Sept. 29, 1934, ibid. /102. 

In the case of Assurantie Oompagnie Excelsior v. Smith the Brit- 
ish Court of Appeal held, in an action for calls on shares, that the 
chief of the mail department of the American Embassy at London, 
who was an American citizen and whose name appeared in the list of 
the Embassy staff periodically submitted to the British Foreign 
Office, was immune from judicial process. 

40T.L.R.105 (1923). 

Suit was brought against an American citizen, Lorenzo Chance, in 1918 
before the County Bench at Eingston-on-Tbames charging obstruction and 
assault. Chance pleaded immunity as an official of the American Em- 
bassy in London, A letter from the British Foreign Office was submitted 
in evidence stating that as the name of the defendant bad not been 
returned to it by the American Ambassador as that of a member of the 
Ambassador’s staff he did not appear in the list of persons who were 
entitled to claim immunity from legal proceedings in Great Britain on 
the ground of diplomatic privilege. The defendant was sentenced to pay 
a penalty including costs. XVIII Journal of Comp. Leg. and Int. Law 
(new ser., 1918) 279. 

In 1937 a suit growing out of a traffic accident was instituted in 
Cuba against a part-time employee of the American Embassy, a 
“Legal Translator”, who was a Cuban citizen. The Department of 
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State did not consider that it would be justified in claiming diplo- 
matic immunity for him. 

ABSiRtant Secretary Carr to Charge Matthews, no. 1204, Mar. 19, 193T, 
MS. Department of State, file 124.373/238. 

In response to an inquiry as to whether an American diplomatic 
representative or his agent or servant would be immune to service 
of process in civil actions in the United States, the Department of 
State replied that there was no statute granting immunity to an 
American Minister while in this country. 

The Assistant Secretary of State (Carr) to R. E. Booker, Mar. 8, 1937, 
MS. Department of State, file 123Su6/320. 

Certain attorneys in the city of New York wrote to the Depart- 
ment of State in 1925 with regard to the possibility of obtaining 
service of process on the Second Secretary of the American Embassy 
in Mexico City, who was stated to be a former officer and director 
of a corporation and a defendant in an equity action brought by 
the receivers of that corporation. The Department stated that it 
had no rule or regulation which would aid them in obtaining juris- 
diction over the Secretary and that it could make no suggestions to 
assist them except that possibly service could be obtained by publi- 
cation under order of court. 

The Assistant Secretary of State (Wright) to Messrs. Bonynge and 
Barker, July 26, 1925, MS. Department of State, file 123N47/41. 

The Secretary of State, in 1937, wrote to an inquirer that he had 
had a thorough investigation made into the question of whether an 
attachment could be filed against the salary of an American Am- 
bassador and that he had found that, under decisions of the courts 
and rulings of the Comptroller General of the United States, salary 
due an American diplomatic officer could not be subjected to 
attachment. 

Secretary Hull to W. C. Underwood, Oct. 18, 1937, MS. Department of 
State, file 123 B., R. W./167. 

A summons was served in New York State on the commercial 
attache of the Koyal Italian Embassy in 1931. The defendant pro- 
duced two certificates of the Department of State to the effect that 
he was in fact commercial attache to the Italian Embassy. The 
request of the Department of State — ^that the New York court should 
take into consideration its opinion that the defendant was immune 
from service of process — ^having been transmitted to that court by 
the United States attorney, the court communicated with the De- 
partment through the Attorney General, requesting that the status 
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of the defendant be defined. The Department thereupon wrote to the 
Attorney General explaining the functions of a commercial attach^ 
and stating that in its opinion the proceedings should be dismissed. 
The Supreme Court of New York (Appellate Div., 1st Dept.) granted 
a motion to dismiss the action. 

Oirardon v. Angelone, 234 App. Div. 351, 254 N.T. Supp. 657 (1932) ; the 
Assistant Secretary of State (Carr) to the Attorney General, Nov. 7, 1931, 
MS. Department of State, file 701.6511A02. 

The case of Femton TextUe Association^ Limited v. Krassin and 
Others involved an action for the price of goods sold and delivered 
to the defendant, who was the official agent of the Soviet Govern- 
ment in Great Britain, appointed under and for the purposes of a 
trade agreement of March 16, 1921 between Great Britain and the 
Russian Socialist Federal Soviet Republic. The agreement provided 
that the official agents appointed thereunder should be immune from 
arrest and search. The Court of Appeal held that the defendant 
was not entitled to immunity from process as the authorized repre- 
sentative of a foreign state. Lord Justice Bankes pointed out that 
the agreement did not provide for immunity from civil process and 
that it created a very exceptional position for the persons to be 
appointed thereunder. Lord Justice Scrutton expressed the view 
that the defendant’s position was determined not by any general 
law of nations or common law but by the special agreement. He 
said: 

... In view of the Foreign Office letters he does not appear 
to be an ambassador or public Minister authorized and received 
by the Sovereign, and as a special diplomatic representative for 
a temporary purpose he is here on the terms of a special agree- 
, ment which does not confer on him the immunity he seeks. 

38 T.L.R. 269, 262 (1921). 

By a temporary commercial agreement of Feb. 16, 1934 between Great 
Britain and the Union of Soviet Socialist Republics, the British Govern- 
ment agreed to the establishment in London of a trade delegation “con- 
sisting of the Trade Representative of the Union of Soviet Socialist 
Bepnblics and his two deputies, to form part of the Embassy of the Union 
of Soviet Socialist Republics”. It was agreed that the head of the dele- 
gation and his two deputies should be “accorded all diplomatic privileges 
and immunities” and that immunity should “attach to the office occupied 
by the Trade Delegation . . . and used exclusively for the purpose” defined 
in the agreement. Gt. Br., Treaty Series no. 11 (1934), Cmd. 4567. 

For other cases regarding actions against members of Soviet commer- 
cial missions, see: In re Servenii (Tribunal of Rome, 1921), Monitore dei 
tribvnali (1922) 31, and Annual Digest, 1919-22, Case No. 211; case of 
the status of the Russian Trade Delegation (German Reichsarbeitsgericht, 
1930) (Interpreting a Russo-German treaty of 1925 and an economic agree- 
ment forming part thereof), V Zeitsohrift fur Ostreoht (1931) 196, and 
Annual Digest, 1929-30, Case No. 203. 
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The American Minister to Haiti was served in 1906 with notice to 
withhold payment of the rent due on the Legation premises until a 
pending suit should determine to whom the rent belonged. The 
Department of State instructed him that — 

while a diplomatic officer is not amenable to the civil or crim- 
inal jurisdiction of the country to which he is accredited, and 
while an American diplomat so circumstanced may neither ap- 
pear in court nor accept or acknowledge judicial service, you 
might through the Foreign Office cause the court to be advised 
that you will gladly withhold payment of the rent of the prem- 
ises in question until the party may be ascertained in the judicial 
proceeding to whom payment of the rent due be made, or if 
preferred that you will pay the said rent into court for such 
distribution as the court may eventually order. 

Acting Secretary Adee to Minister Fnrniss, no. 39, Aug. 18, 1906, MS. 
Department of State, file 346. 

The Peruvian Foreign Office transmitted to the American Embassy in 
Lima a court order garnishing the payments due the landlord as rent on the 
house occupied by the Third Secretary of the Embassy and requested the 
Ambassador, if he saw no objection, to ask the Secretary to comply with 
the order. The Department of State authorized the Secretary to do this 
and stated that diplomatic Immunity shouid not be used in such a way 
as to defeat the ends of justice. It pointed out further that the order 
was not served on the Secretary but was transmitted through the Foreign 
Office. The Department said that if the landlord should attempt to sue 
the Secretary he could, of course, plead his diplomatic immunity or, if 
he should waive it, the order of the court would be a sufficient defense. The 
Assistant Secretary of State (White) to Ambassador Dearing, no. 428, 
Dec. 12, 1932, MS. Department of State, file 123 Ackerson, Garrett G./124. 

The Peruvian Foreign Office in 1933 forwarded to the American Embassy 
in Lima a court order requesting that the Embassy pay into court the rent 
owed to the landlord of the property which it was occupying until a debt 
of the landlord to a third party was satisfied. The Department of State 
instructed the Embassy that it might comply with the court’s order. The 
Third Secretary of Embassy in Peru (Ackerson) to the Secretary of State 
(Stimsou), no. 2479, Jan. 1, 1033, and Secretary Stimson to the American 
Embassy in Lima, telegram 10, Jan. 14, 1933, MS. Department of State, 
file 124.231/203. 

A court in Mexico City in 1938 issued an order directing the Third Sec- 
retary of the American Embassy in that city to pay rent for the house he 
was occupying to a person appointed by the court rather than to his lessor. 
The Department of State instructed the Ambassador that the Third Sec- 
retary "might well voluntarily comply with the order of the court”. Coun- 
selor Moore to Ambassador Daniels, no. 2247, Oct. 15, 1938, MS. Department 
of State, file 123 Pox, Hugh C./134. 

The immunity from the jurisdiction of the country to which a 
diplomatic representative is accredited, which is accorded under 
the law of nations to said diplomatic representative, his official 
staff and household, and the exemption of premises occupied in 
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an official diplomatic capacit}', shall not be waived except by 
consent of the Secretary of State. 

For. Ser. Reg. U. S. III-l, Jan. 1041 ; Ex. Or. 8181, June 22, 1939. 

For a collection of authorities on renunciation of privileges and in>- 
munitles, see the comment in the Harvard draft convention on “Diplomatic 
Privileges and Immunities”, 26 A.J.I.L. Supp. (1932) 125. 

Immunity of an American diplomatic officer from local jurisdiction 
attaches to his office and cannot be waived except with the consent of 
his government; neither the legation nor a member of a staff is 
authorized to waive the immunity. 

The Acting Secretary of State (Grew) to the American Legation in 
Vienna, telegram 35, Aug. 12, 1925, MS. Department of State, file 124.63/41. 

The Supreme Court of New York declared that, while it was true 
that a defendant, the wife of a Secretary of Legation, could not be 
proceeded against by execution in personam, she had nevertheless 
by her voluntary appearance and defense on the merits invited a 
judicial determination of the controversy; accordingly it granted 
a motion to strike out her separate defense. It said : 

. . . There is no doubt that an envoy may not waive his dip- 
lomatic immunity without consent of the sending state. Whether 
this inability to waive also applies to his wife, family, and domes- 
tic servants is a matter of conflict among text- writers. The better 
view seems to be that waiver on the part of such persons does not 
require the consent of the home state and is therefore effective. 

Herman et al. v. Apets et al., 130 Misc. 618, 619, 224 N.Y. Supp. 389, 390 
(N.T. Cy., spec, term, 1927). 

A civil suit was brought in the Supreme Court of New York County 
against an attache of the Polish Embassy in Washington in 1939. 
The Polish Ambassador informed the Secretary of State that the 
diplomatic immunity enjoyed by the attache was waived for the pur- 
poses of the action. Subsequently a motion was made by the defend- 
ant contesting the service of process on him and raising the question 
whether the waiver of immunity was effective since it was not given 
by the Polish Government itself. The court granted the motion to 
the extent of designating an official referee to take proof in the ques- 
tion, since it was not clear whether the waiver of immunity was made 
by the Polish Government through its Ambassador or by the Em- 
bassy itself. The decision was transmitted to the Department of 
State by the attorney for the plaintiff, who requested the Department 
to ascertain the nature of the waiver of i mmu nity. The question 
was referred to the Ambassador who replied that the waiver was 
granted for and on behalf of the attache’s Government. A certified 
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copy of this reply was communicated to the attorney for the plain- 
tiff by the Department with the comment that although it had made 
the inquiry it did not consider that there was any reason, in the first 
instance, for questioning the action of an accredited foreign ambas- 
sador to the United States in waiving the immunity from court process 
of a member of his staff. 

L. M. Greene, Esq., to Secretary Hull, May 17, 1939, and the Legal 
Adviser of the Department df State (Hackworth) to Mr. Greene, June 1, 
1939, MS. Department of State, file 701.60C11/360 ; Ton. Kiipsa v. Budny, 
101 N.Y.L.J. (N. y. Sup. Ct., May 17, 1939 ) 2271. 

The Guatemalan Consul General in New York, who was also Secre- 
tary of the Guatemalan Legation in Washington, caused the arrest 
in 1907 of the editor of a newspaper for the publication of an alleged 
libel upon the President of Guatemala in violation of the New York 
Penal Code. Counsel for the editor, desiring to bring suit against 
the Consul General for an alleged libel subsequently published by 
the latter against him, addressed certain inquiries to the Department 
of State, which replied ; 

. . . you request the Department for information in regard 
to four points. First, you ask whether “R. Bengoechea, Consul- 
General of Guatemala at New York, is also listed as being em- 
ployed as Secretary of the Legation at Washington ?” As to this 
query the Department responds in the affirmative, Mr. Bengo- 
echea holds the position of Secretary of Legation of Guatemala, 
a diplomatic post. 

Secondly, you ask the Department whether Mr. Bengoechea is 
“entitled to the immunity from civil or criminal process accorded 
by the laws of the United States to diplomatic officers?” The 
affirmative answer already given to your first query will enable 
you to readily determine for yourself the rights and exemptions 
attaching to Mr. Bengoechea’s position by reference to the perti- 
nent provisions of the Revised Statutes, with which you are 
already familiar, Sections 4062-4066. 

Third. In case either of your first two inquiries are answered 
in the affirmative, you ask whether Mr. Bengoechea “having in- 
voked the criminal laws of the State for the punishment of a 
person claimed to have committed a libel, he has waived such 
diplomatic immunity so that he whom he personally accuses may 
also have recourse to the civil and criminal process of this State 
for the protection of his name and honor?” The Department 
is not advised of any express judicial decision as regards the 
question whether or not a diplomatic officer waives his statutory 
immunity under the circumstances which you suggest^ and the 
question raised is not only in its nature difficult of decision, but 
is one peculiarly appropriate for judicial cognizance. It may 
be said, however, that in practice the precedents seem to indicate 
that facts analogous to those suggested by you have not been 
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considered to work a waiver of diplomatic privileges. Indeed, 
it has been questioned by high authority whether or not any 
diplomatic officer is capable of waiving such privileges without 
the consent of his Government. 

The Acting Secretary of State (Adee) to Perry Allen, Aug. 28, 1907, 
MS. Department of State, file 8102/-4. 

For cases in which the Department of State has authorized the waiver 
of immunity of members of American Embassies or Legations abroad in 
civil suits, see: The Secretary of State (Root) to the Chargd d’ Affaires In 
Germany (Garrett), June 10, 1908, MS. Department of State, file 10892, 
and 1907 For. Rel., pt. I, p. 527 (waiver of porter’s immunity in suit for 
personal insult and obstruction of public officer, service to be personal 
and outside of Embassy precincts) ; the Secretary of the Embassy in Italy 
(Hitt) to Mr. Root, Feb. 6, 1908, and the Assistant Secretary of State 
(Bacon) to the Embassy in Italy, telegram of Feb. 26, 1908, MS. Depart- 
ment of State, file 11924 (waiver of immunity of Secretary of Embassy 
in suit arising from automobile accident) ; the Acting Secretary of State 
(Phillips) to the Embassy at Brussels, telegram 33, June 5, 1933, ibid. 
123 Browne, A.S./43 (waiver of clerk’s immunity in divorce proceedings) ; 
the Secretary of State (Hull) to the Minister in Canada (Robbins), .no. 
611, Jan. 29, 1935, ibid. 123G832/246 (waiver of immunity of Secretary 
of Legation in suit Involving an automobile accident). 

In the case of In re Re'publio of Bolivia Exploration Syndicate^ 
Limited, the liquidator of the company issued a summons against 
the directors thereof and the auditors. On the hearing of the sum- 
mons before a British court one of the directors, Mr. Lembcke, took 
the preliminary objection that as a Second Secretary of the Peruvian 
Legation he was entitled to diplomatic privilege. The liquidator 
admitted that Mr. Lembcke was entitled to diplomatic privilege 
but contended that he had waived it by previously entering an 
unconditional appearance to the summons; asking for time to file 
evidence; and making an affidavit on the merits, stating his official 
position but not raising any objection to the jurisdiction. The 
Chancery Division of the High Court of Justice, speaking through 
Astbury, J., held that there had been no effective waiver established. 
Astbury, J., said: 

. . . No doubt he entered an unconditional appearance, asked 
for forther time to file evidence, and filed evidence on the merits 
stating his official position, but not raising any question of 
privilege. Has he thereby waived his privilege? It seems to 
me that on this question there are three matters to be con- 
sidered. In the first place, having regard to the earlier cases 
as to the absolute nullily of proceedings against foreign public 
ministers I am satisfied that waiver, if it oe possible, must be 
strictly proved. It implies a knowledge of the righte waived, 
and I am not satisfied that R. E. Lembcke when he entered 
appearance and took the subsequent steps was aware of his 
privilege. Secondly, knowledge of our common and statute law 
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cannot be imputed to a foreign subject residing here as diplo- 
matic agent of a foreign State. Thirdly, I am far from satis- 
fied that a subordinate secretary can effectually waive his 
privilege without the sanction of his Sovereign or Legation, 
and it is clear that, whatever knowledge R. E. Lembcke pos- 
sessed, the objection on the ground of privilege is now t^en 
with the sanction and at the instigation of the Peruvian 
Legation. 

[1914] 1 Ch. 139, 156. 

In the case of Dickinson v. Del Solar the plaintiff sought to recover 
damages for injuries to him by the defendant’s automobile. Judgment was 
entered against the defendant, who claimed a declaration against his 
insurance company that he was entitled to be indemnified against any dam- 
ages adjudged against him. The insurance company claimed the defendant 
was under no legal liability since he was First Secretary of the Peruvian 
Legation in London. It appeared that the Minister of the Peruvian Lega- 
tion had forbidden the defendant to rely upon diplomatic immunity. The 
King’s Bench Division, speaking through Lord Hewart, C.J., held that the 
. insurance company was liable. Lord Hewart said : 

‘‘Diplomatic agents are not, in virtue of their privileges as such, immune 
from legal liability for any wrongful acts. The accurate statement is that 
they are not liable to be sued in the English Courts unless they submit to 
the jurisdiction. Diplomatic privilege does not import immunity from legal 
liability, but only exemption from local Jurisdiction. The privilege is the 
privilege of the Sovereign by whom the diplomatic agent is accredited, and 
it may be waived with the sanction of the Sovereign or of the ofliclal 
superior of the agent: Taylor v. Best* 14 C.B. 487) ; In re Suarez* 
(’ [1918] 1 Ch. 176, 193). In the present case the privilege was waived and 
jurisdiction was submitted to by the entry of appearance: In re Suarez 
. . . Duff Development Go. v. Government of Kelantan* (* [1024] A.C. 797, 
830), and as Mr. Del Solar had so submitted to the jurisdiction it was 
no longer open to him to set up privilege. If privilege had been pleaded as 
a defence, the defence could, in tlie circumstances, have been struck out. 
Mr. Del Solar was bound to obey the direction of bis Minister in the mat- 
ter ... It has been argued that by reason of the privilege execution can- 
not issue against Mr. Del Solar on the judgment. That is perhaps an open 
question: Duff Development Go. v. Government of Kelantan. . . . But in 
my opinion it is not necessary to decide it. Even if execution could not 
issue in this country while Mr. Del Solar remains a diplomatic agent, pre- 
sumably it might issue if he ceased to be a privileged person, and the Judg- 
ment might also be the foundation of proceedings against him in Peru at 
any time. I hold therefore that the third parties here are liable.” 

[1930] 1 K.B. 376, 380. 

In the case of Reichenbach et Gie. c. Mme. Bicoy, the Civil Tribunal 
of the Seine (6th Chamber) in 1906 upheld the immunity from suit 
of the wife of the Second Secretary of the Mexican Legation in 
Paris and stated that this immunity could be pleaded at any time 
during the action, even after issue had been joined on the merits 
{aprea conclmions au fond), and that a renunciation would only 
have been valid if authorized by the Secretary’s Government. 
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34 Journal du droit international pnvd (1907) 111. To the same effect, 
see Rondeau c. Castanhcira da Nevis (Civil Tribunal of the Seine, 7th 
Chamber, 1907), iMd. 1090. 

In 1907 the Court of Paris (8th Chamber) in the case of In re Henriquez 
de Zuhiria held that, although by appearing in court in response to a 
citation in conciliation proceedings in resi)ect to a dispute with his wife 
as to alimony and the custody of children an attachd of the Colombian 
Legation In Paris had renounced his immunity from judicial process, such 
renunciation did not extend to an action for separation in which he did 
not appear and that the courts were therefore without jurisdiction In 
respect to the latter. 34 Journal du droit international privd (1907) 1088. 

In the case of Dessus c. Ricoy the Civil Tribunal of the Seine (7th 
Chamber) in 1907 refused to take jurisdiction of an action against a 
member of the Mexican Legation in Paris although the defendant had 
renounced a previous plea of immunity. The court stated that the immu- 
nity of diplomatic agents was not personal but an attribute of the state 
they represented and that the defendant had shown no authorization from 
his government for his renunciation. 34 Journal du droit international 
privd (1907) 1086. 

In the case at Cottenet et Cie. c. Dame Raffalowich the Court of Paris 
(1st Chamber) in 1908 held that the French courts bad jurisdiction in an 
action against the wife of a member of the Russian Embassy in Paris, 
who could not plead diplomatic immunity, since the Russian Chargd 
d'AlIalrea had written to the French Ministry of Foreign Affairs that his 
Government waived her immunity. 36 Journal du droit international 
privd (1909) 150. 

■ In the case of Demoiselle B c. D the Civil Tribunal 

of the Seine (8th Chamber) in 1927 held a chancelor of a foreign legation 
in Paris Immune from suit, saying that the voluntary submission of diplo- 
matic agents to the territorial jurisdiction of the country to which they 
are accredited must be authorized by their government. 55 Journal du 
droit international (1928) 637 ; Annual Digest, 1927-28, Case No. 249. 

In the case of Drtilek c. Bariier the Court of Appeal of Paris (7th 
Chamber) in 1826 held that, since the name of the plaintiff, the Chancelor 
of the Czechoslovak Legation in Paris, did not appear on the official list 
kept at the French Ministry of Foreign Affairs, the ordinary remedies were 
available against him in the French courts in a dispute as to rent. It 
stated also that, even had bis name appeared on that list, he had waived 
his Immunity from jurisdiction by Invoking against his landlord the benefit 
of French legislation in regard to rents. 53 Journal du droit international 
(1926) 638 ; Annual Digest, 1925-26, Case No. 242. 

In a case decided in 1925 the German Reicbsgericht held that, as the 
plaintiff, a Secretary in the Chinese Embassy at Berlin who had obtained 
a provisional court order for delivery of a car, was wrongfully in posses- 
sion of the car, he was liable to a cross-suit by the vendor for restitu- 
tion of the car. Ill Entscheidungen des Reichsgerichts in Zivilsachen 
148; Annual Digest, 1925-26, Case No. 243. 

In 1920 proceedings were brought against an employee of the 
American Embassy in Borne to compel bim to release an apartment 
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which he had rented from the plaintiff. The Department of State 
on January 6, 1921 instructed the Ambassador in Italy as follows: 

You are instructed to bring the case of Mr. Kite to the atten- 
tion of the Foreign Office, pointing out that he is a member of 
the registered personnel of the Embassy * that he is of American 
nationality, and that as such, he would be entitled to exemption 
from civil or criminal process. You may point out that in 
endeavoring to procure suitable residential quarters, Mr. Kite 
is not engaging in private business outside of his character as an 
employee of the Embassy, and that in doing so, he does not for- 
feit his immunity from the service of process. 

You may add that according to the laws of the United States, 
a registered employee of the Italian Embassy in this country en- 
gaging in a similar capacity to that of Mr. Kite, would be 
entirely exempt from civil or criminal process in such matters, 
and that any officer of this Government who attempted to serve 
any process upon such a person would be liable to punishment. 

You may state in conclusion that this Government does not 
believe that the Italian Government intends to deny to the reg- 
istered personnel of the American Embassy at Rome immunity 
from civil and criminal jurisdictionj freely granted by this 
Government to the Italian diplomatic representatives in this 
country in accordance with the well established principles of 
international law, and request that the process served upon Mr. 
Kite by the sheriff be declared null and void and the proceed- 
ings against him discontinued. 

At the same time you will instruct Mr. Kite that if Signora 
Comina is acting in accordance with the provisions of the Italian 
law in demanding the possession of her premises, he is not to 
seek to avoid the consequences of the law by recourse to his char- 
acter as an employee of the Embassy. 

The Second Assistant Secretary of State (Adee) to the Ambassador In 
Rome (Johnson), no. 147, Jan. 6, 1921, MS. Department of State, file 
701/101. No reply was made by the Italian Government to the American 
Embassy’s note written in conformance with this instruction. In a de- 
cision in this case of Jan. 31, 1922 the Court of Cassation of Rome held 
that a representative of a foreign government was subject to the civil juris- 
diction of the Kingdom of Italy for all acts for which the competency of 
the Italian courts was admitted according to the common law (art. 105, 
Code of Civil Procedure) except where he had acted as a representative of 
a foreign state. 47 Foro ilaliano (1922), pt. 1, p. 344; Annual Digest, 
1919-22, Case No. 202. On June 24, 1922, foiiowing a meeting of the Am- 
bassadors in Rome, the French Ambassador, as Dean of the Diplomatic 
Corps, addressed a note verhale to the Italian Minister of Foreign Affairs 
expressing his reservations to the decision and stating that it was contrary 
to the rule in practice in all states. The Ambassador to Italy (Child) to 
the Secretary of State (Hughes), nos. 238 and 377, Mar. 13 and July 6, 
1922, MS. Department of State, file 701/109, /HO. For the text of the 
French Ambassador’s note verhale, see 26 A.J.I.L. Supp. (19321 105. 
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In the case of In re Rinaldi the Court of Cassation of Rome in 1915 
stated that diplomatic agents ■were immune from suit only in respect 
to acts performed by them in the exercise of their functions and not 
in respect to acts having no connection with their missions, and that 
these privileges extended only to the persons actually representing 
sovereign powers and not to the persons assisting them, such as 
counselors, secretaries, and attaches, to whom they pertained only 
when they were exercising the functions of their chiefs. 

40 Foro italiano (1916), pt 1, p. 1330. 

In 1928 the Tribunal of Rome, in the case of PerruccHetti c. Puig y 
Casauranc, held that it had Jurisdiction in a suit against the Mexican 
Ambassador, arising out of a dispute as to a contract into which he had 
entered for the purchase of certain property to be used as the Mexican 
Embassy building. 20 Rivista di diritto intemazionale (1928) 521; 
Annual Digest, 1927-28, Case No. 247. 

In the case of Cimino Bosco c. Quijano Eseheverri e Quijano Vallis 
Cardenas the Tribunal of Rome held in 1930 that there was no immunity 
In Italy for the wife of the diplomatic agent of Colombia to the Holy See 
in an action on contract, diplomatic agents being subject to jurisdiction of 
Italian courts except when they have acted as representatives of or at 
the order of their own state. 23 Rivista di diritto intemazionale (1931) 
563 ; Annual Digest, 1929-30, Case No. 196. 

In an earlier case, Barrie Lurie c. Steinmann (1927), the Tribunal of 
Rome held that It had no jurisdiction in a suit against the ecclesiastical 
counselor to the German Embassy at the Holy See regarding certain 
property purchased in his behalf. 20 Rivista di diritto intemazionale 
(1928) 028; Annual Digest, 1927-28, Case No. 246. 

In the case of Balloni c. AmOasciatore del die presso la Santa Sede, 
a suit against the Chilean Ambassador to the Holy See arising out of an 
automobile accident involving a car belonging to a Secretary to his Em- 
bassy, the Civil Court of Florence in 1934 refused to sustain a plea to the 
jurisdiction, saying that immunity could not be extended to acts of 
diplomatic agents and their suites outside of the sphere of their func- 
tions. 27 Rivista di diritto intemazionale (1935 ) 375; Annual Digest, 
1933-34, Case No. 164. 

M. Diena, rapporteur of the subcommittee on diplomatic privileges and 
immunities of the League of Nations Committee of Experts for the Pro- 
gressive Codification of International Law, in his report to that Committee 
said: 

“It is first of all necessary to mention that, in principle, international 
usage recognises this immunity of diplomatic agents without distinguishing 
between acta performed by them in the exercise of their functions and those 
which they perform in a private capacity. 

“Nevertheless, Italian jurisprudence contains two judgments by the Rome 
Supreme Court of Cassation — one dated April 20th, 1915 (Rivista di diritto 
intemazionale, 1915, page 217 ; Foro italiano, 1915, 1, 1330) ; the other dated 
December 9tb, 1921, and published on January 3l6t, 1922 (Rivista di 
diritto intemazionale, 1924, page 173 ; Foro italiano, 1922, 1, 334 ) — pro- 

nounced when this Supreme Court was not yet the only final Court of 
Cassation in the Kingdom — which affirmed the principle that the Inununity 
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of diplomatic agents from jurisdiction in civil questions only extends to 
acts performed in the exercise of their official functions, and accordingly 
does not apply to obligations contracted by them in their private capacity. 
These judgments of the Courts have been strongly criticised, however, even 
in Italy, from the point of view of international law as it exists to-day, and 
it cannot be said that in Italy the law is definitely settled in this sense." 

League of Nations pub., C.196.M.70.1927.V [1927. V.l], p. 80; 20 A.J.I.L. 
Spec. Supp. (1926) 148, 156-157. 


GIVING OF TESTIMONY 

§403 

In the case of Banco de Espana v. Federal Reserve Bank of New 
York, an action in replevin to recover certain silver in the United 
States Assay Office, the plaintiff objected to the receipt in evidence 
of an affidavit of the former Spanish Ambassador to the United 
States on the ground that it did not appear that the Ambassador’s 
Government authorized him to make the affidavit and to waive his 
immunity from testifying. The District Court of the United States 
for the Southern District of New York found that all the sur- 
rounding circumstances seemed to indicate that he made the affidavit 
with the full knowledge and approval of his Government. The court 
said: 


. . . The immunity from testifying is something to be 
claimed by an Ambassador. If he testifies voluntarily, without 
the authorization of his Government, that is a matter between 
him and his Government. “It deprives him neither of his com- 
petency, nor of his credibility”. United States v. Ortega, 4 
Wash. C.C. 531, 27 Fed. Cas. 359, 361, No. 15,971. A third party 
has no right to assert it for his own benefit. 

28 F. Supp. 958, 972 (S.D.N.Y., 1939). 

In a memorandum transmitted to the Treasury Pepartment on June 15, 
1939 the Pepartment of State, referring to the instructions to diplomatic 
officers of the United States contained in Executive Order 4606-A, of Mar. 
8, 1927, which states that a diplomatic representative cannot be compelled 
to testify in the country of his sojourn and that this right is one of which 
he cannot divest himself except by the consent of his government, said : 

"It should be stated that these instructions are not international law. 
They are merely standing instructions by the Executive to our diplomatic 
officers in foreign countries. The instructions relate to a situation where 
it Is sought to ‘compel’ the diplomatic representative to testify, or where 
he is called upon to testify. It is well settled that diplomatic representa- 
tives may not be compelled to testify before the courts of the receiving state. 

"Moreover, the instructions relate to the relationship existing between the 
Government of the United States and the diplomatic representatives of this 
Government. They are not intended to affect the competency of the repre- 
sentative’s testimony in the event of his ignoring the instructions and 
testifying. 
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“I Satow, Diplomatic Practice (1917) 252; Wheaton’s Elements of Inter- 
national Law (8th ed. by Dana, 1866) 306, note by Dana; Westlake, Private 
International Law (7th ed. by Bentwich) 279; Report of M. Diena, on 
Questionnaire No. 3 of the Committee of Experts of the League of Nations, 
for the Progressive Codification of International Law, relating to diplomatic 
privileges and immunities, League of Nations Publication, no. G.196.M.- 
70.1927. V., pp. 78, 81 ; I Oppenheim’s international Law (5th ed. by Lauter- 
pacht, 1937 ) 624, 625; Procureur de Roi v. Chung and Others, 57 Clunet, 
Journal du Droit International (1930) 469.” 

The Secretary of State (Hull) to the Secretary of the Treasury 
(Morgenthau), June 15, 1039, MS. Department of State, file 311.5254 Bank 
of Spain/ll. 

An ambassador, of course, is not subject to process in a foreign 
court, and there are, perhaps, some matters in respect of which 
an ambassador’s certificate might not be admissible ; but, when he 
certifies to the law of his country or to the personnel and author- 
ity of oflicials of his government, such certificate is clearly admis- 
sible as proof of the facts therein set forth. 

Agency of Canadian Car & Foundry Co., Limited, et al. v. American Can 
Co., 253 Fed. 152, 157 (S.D.N.Y., 1918). 

In December 1914 the German Ambassador called the attention 
of the Secretary of State to the fact that an office attendant and 
messenger of the German commercial attache in New York had been 
subpenaed by the Federal grand jury of New York. He gave the 
Secretary the names of three other persons employed in the attache’s 
office “as his assistants and secretaries” in order “to prevent a re- 
currence of such incidents”. The Secretary replied that, as the per- 
son had already appeared and testified, it was not necessary to discuss 
his immunity from subpena. He pointed out, however, that accord- 
ing to his information, the employee spent only a small part of his 
time in the employ of the German attache and that if that was true 
it would be difficult for the Government of the United States “to 
afford the same immunities as those enjoyed by regular employees 
of your Embassy”. The Secretary continued : 

... I understand that diplomatic privilege is not that of 
employees and domestics of an embassy, but that of the head 
of the mission, and that they are clothed with diplomatic im- 
munity so that his personal comfort and state may not be 
affected by their arrest. 

Count von Bernstoril to Secretary Lansing, Dec. 19, 1915, and Mr. 
Lansing to Count von BemstorfC, Dec. 30, 1915, MS. Department of State, 
file 701.6211/347; 1916 For. BeL Supp. 807, 808. 

It appears that the Ministry of Foreign Affairs stated, in 
its note verbale to the Legation of May 20, 1922, that the 
“Polish law does not go to the extent of establishing that a 
diplomat may not be cited as a witness in a lawsuit,” and that 
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the Ministry of Foreign Affairs therefore considers that it is 
proper for it to transmit to your Legation any process issued 
by a Polish court, summoning a member of the Legation’s 
staff to appear as a witness. It seems, however, that it is 
admitted by the Polish Government that in such cases the per- 
son summoned would not, because of his diplomatic immunity, 
be compelled to respond to the summons. 

It is suggested that you inform the Ministry of Foreign Af- 
fairs that under the generally recognized principles or inter- 
national law the registered personnel of a foreign diplomatic 
mission are exempt from judicial citation, and that this Govern- 
ment considers that the course followed by the Polish Govern- 
ment in transmitting to the Legation processes issuing out' of 
Polish courts, summoning members of the Legation’s staff to 
appear as witnesses, is not in accord with these principles. 
You may add, however, that in appropriate cases where the 
testimony of a member of the Legation’s staff is desired in 
furtherance of the administration of justice you will, upon the 
receipt of a communication from the Ministry of Foreign Af- 
fairs requesting that the question of waiving immunity Be con- 
sidered, take up the matter with your Government. 

The Under Secretary of State (Phillips) to the Minister to Poland 
(Gibson), no. 1404, Oct. 21, 1922, MS. Department of State, file 701.05/101. 

In 1922 a telegram was sent to Mr, Bakhmeteff by the Sergeant at 
Arms of the United States Senate, asking him to appear before the 
Committee on Education and Labor and saying that the notice should 
be considered as service of subpena. The Department of State wrote 
to the Vice President pointing out that since 1917 the Government 
of the United States had recognized Mr. Bakhmeteff as the Ambassa- 
dor Extraordinary and Plenipotentiary of Kussia and that under 
sections 4062 to 4064 of the Eevised Statutes he was not required to 
respond to process. 

Secretary Hughes to the Vice President, Apr. 17, 1922, MS. Department 
of State, file 701.6111/587a. 

The Department of State transmitted to the Attorney General in 
1923 a summons commanding the Secretary of the Peruvian Embassy 
in Washington to appear in a court of the District of Columbia to 
testify on behalf of the United States. The Department pointed out 
that the Secretary’s name appeared on the list of diplomatic officers 
furnished to the marshal of the District of Columbia and said that in 
view of the imm u nity of foreign diplomatic officers from the jurisdic- 
tion of local courts it was evident that the summons should not have 
been served. The Attorney General was requested to bring the mat- 
ter to the attention of the United States district attorney in order to 
prevent the service of such papers thereafter on foreign diplomatic 
officers. 
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The Third Assistant Secretary of State (Bliss) to the Attorney General, 
Mar. 8, 1923, MS. Department of State, file 701.2311/202. 

Upon the request of the Attorney General the Secretary of State inquired 
of the German Ambassador in 1916 whether certain members of the German 
Embassy in Washington would be permitted to testify at a hearing on a 
criminal charge against a person who had allegedly attempted to extort 
money from one of them. The desired permission was granted by the 
German Government “in this particular special case by way of exception”. 
Secretary Lansing to Count von Bernstorff, no. 2204, Nov. 23, 1916, MS. 
Department of State, file 701.6211/398: Count von Bernstorff to Mr. 
Lansing, Dec. 5, 1916, ibid. /401. 

For cases in which the Department of State, upon the recommendation 
of an American Ambassador, declined to permit a member of an American 
Embassy abroad to testify, see: The Ambassador in Italy (Griscom) to the 
Secretary of State (Knox), no. 584, Apr. 20, 1909, and Mr. Knox to Mr. 
Griscom, no. 299, May 10, 1909, MS. Department of State, file 19354 (request 
that secretary to military attache respond to letters rogatory issued by an 
Italian court in a x)enal case and received through the Itaiian Foreign 
Office) ; the Ambassador in Peru (Dearing) to the Secretary of State 
(Stimson), no. 862, June 22, 1931, ibid. 823.796 Faucett Aviation Co./17, 
and the Acting Secretary of State (Castle) to the Embassy at Lima, tele- 
gram 46, July 7, 1931, ibid. /IS (request that commercial, attachd answer 
a list of questions received through the Peruvian Foreign Office for use in a 
civil case before a Peruvian court). 

' The Belgian Foreign Office in 1928 asked that a clerk in the American 
Embassy in Brussels be permitted to testify in court as a witness to an 
accident. The Department of State granted consent on the understanding 
- that the business of the mission was not concerned and that the Belgian 
Government would reciprocate should a similar case arise in the United 
States. Secretary Kellogg to the Embassy at Brussels, telegram 74, Oct. 
27, 1928, MS. Department of State, file 124.553/132. 

The Peruvian Foreign Office forwarded to the American Embassy in Lima 
in 1932 a I'equest of a Peruvian military court for the appearance of the 
assistant commercial attach^ as a witness. The Department of State 
authorized him to present a statement to the court as a courtesy to the 
Peruvian Government, provided that the Embassy saw no objection and the 
case had no political aspect. The Acting Secretary of State (White) to the 
Embassy at Lima, telegram 44, Aug. 20, 1932, MS. Department of State, file 
121.56^63. 

The Department of State, in 1933, authorized the Embassy at Rio de 
Janeiro to waive the immunity of the commercial attache of the Embassy 
and to permit him to testify in proceedings against a former clerk in his 
office charged with embezzlement. The Acting Secretary of State (Phillips) 
to the Embassy at Rio de Janeiro, telegram 55, June 28, 1933, MS. Depart- 
ment of State, file 121..5632/26. See also the Secretary of State (Hull) to 
the Ambassador to Belgium (Gibson), telegrfim 22, Apr. 29, 1933, ibid. 
121.5655/25 (authorizing commercial attach^ to submit deposition as wit- 
ness to automobile accident). 


An inquiry was made of the Department of State in 1936 as to 
whether the Minister to Egypt could testify in a case before the United 
States Board of Tax Appeals. The Department stated that, since the 
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Minister was then in the United States, no permission to testify was 
necessary. 

The Assistant Secretary of State (Phillips) to C. M. Rogerson, Sept. 25 , 
1935, MS. Department of State, file 123 Fish, Bert/69V^. 

A Second Secretary of an American Embassy was requested by an attor- 
ney in New York to testify as to an execution before him of a release of 
dower while he was on duty as Consul at the American Consulate General 
at Paris. The Department said that it perceived no objection to his so 
testifying in the interest of justice, since the testimony appeared to relate 
only to the execution of the above-mentioned instrument and to the identifi- 
cation of his signature. The Assistant Secretary of State (Carr) to the 
Second Secretary of Embassy (Scott), Feb. 20, 1936, MS. Department of 
State, file 123Sco81/144. 

PERSONAL PROPERTY 

§404 

The Foreign Service Regulations of the United States provide in 
regard to the private property of Foreign Service officers : 

... If an officer holds, in a foreign country, real or personal 
property in a personal as distinguished from an official capacity, 
such property is subject to the local laws. 

For Ser. Reg. U.S. III-l, n. 4, Jan. 1941. 

In 1907 the Mexican authorities detained the personal effects of the 
Third Secretary of the American Embassy upon his departure for 
a new post, in the absence of a definite and official declaration by the 
Ambassador that the effects did not include any article the exportation 
of which was prohibited under Mexican law. The Department of 
State declared that this was a reasonable demand, saying : 

The Department is of the opinion that diplomatic courtesy will 
be entirely satisfied in case the Mexican Government is willing 
to accept the declaration of the owner, in lieu of the examination 
of the baggage of an outgoing attache of the Embassy. It seems, 
however, tliat we could go farther and accept as satisfactory the 
Mexican proposition that the exemption from examination should 
be secured through the statement of the head of the Embassy. 
It appears that all the Mexican Government wishes is a “formal 
declaration” from the head of the Embassy, and that they are 
willing that this declaration should be made on the faith of the 
statement of the outgoing secretary. ... all that the Mexican 
Government seems to require is that the Ambassador should sat- 
isfy himself sufficiently to make a formal statement that the 
baggage contains no articles within the prohibition of the law, 
and does not appear to require personal knowledge on the part 
of the Ambassador, provided he is satisfied of the correctness of 
his statement and willing to assume responsibility therefor. 

S374()7 () — 51 — voi.. IV -■ -3(i 
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In time 
of war 


Acting Secretary Bacon to Ambassador Thompson, no. 319, Oct. 9, 1907, 
MS. Department of State, die 2369/45. 

In the case of The Amazone, an assistant military attach^ to the 
Belgian Embassy in London moved to set aside a writ for possession 
of a yacht allegedly owned by him and in his possession and control. 
As originally issued, the writ was against the yacht but, as amended, 
was addressed to the owners and parties interested therein. The 
Probate Division of the High Court of Justice set aside the writ, 
stating that in effect it commenced an action in detinue against the 
attache and that, the property being in his possession and he enjoying 
immunity, the court had no jurisdiction to go into the matter further. 

[1939] P. 322. 

The Department of State declared in 1917 that the property of the 
former German Ambassador to the United States and of the German 
Embassy, in the possession of a storage company in Washington, did 
not come under the control of the Alien Property Custodian, since 
it was entitled to the customary diplomatic immunity which made 
its disposition subject to the Department of State. The storage com- 
pany was directed to deliver such property to a representative of the 
Swiss Legation in charge of German interests in the United States. 
The Department informed the Swiss Minister that it had no objection 
to the shipment from the United States of the personal effects of the 
Ambassador. 

Counselor Polk to the Security Storage Company, Dec. 12, 1917, MS. 
Department of State, file 701.6211/447b ; the Secretary of State to the 
Minister of Switzerland, Sept 27, 1917, iW. /438. 

In reply to an Inquiry by the Alien Property Custodian as to the 
propriety of demanding property in the United States belonging to German, 
Austro-Hungarian, Bulgarian, and Turkish Consuls, the Department of 
State stated that it deemed it unwise for him to make demands for prop- 
erty in the United States belonging to persons who, while in this country, 
were official representatives of a foreign government. Assistant Secretary 
Phillips to the Allen Property Custodian, Dec. 24, 1917, MS. Department of 
State, file 763.72113/425 ; 1918 For. Rel., Supp. 2, p. 334. 

On Jan. 19, 1918 the Department of State informed the Alien Property 
Custodian that it was of the opinion that persons whose names appeared 
on the Diplomatic List issued by the Department at the time of the sever- 
ance of relations with the enemy or ally of enemy governments should be 
accorded the same treatment as regularly accredited diplomatic or con.sular 
officers. Mr. Phillips to the Alien Property Custodian, Jan. 19, 1918, MS. 
Department of State, file 783.72113/469. 

On Mar. 26, 1918 the Department wrote to the Alien Property Custodian 
urging “as a matter of policy and in recognition of diplomatic usages" 
that the funds in a bank in Washington in the name of the Swedish Lega- 
tion, Department of Austro-Hungarian Interests, be not disturbed unless 
evidence was presented of the improper use of these funds, in which case 
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tbe Department would be pleased to be informed before any action was 
taken. Secretary Lansing to tbe Alien Property Custodian, Mar. 26, 1918, 
MS. Department of State, file 763.72113/466; 1918 For. Bel., Supp. 2, pp. 
334, 335. 

On Apr. 3 the Department wrote to the Alien Property Custodian that 
Its letter of Jan. 19 [ante) referred only to property actually belonging to 
persons on the Diplomatic List and that if he were satisfied that a certain 
sum of money allegedly owed to the former German commercial attachd 
at New York was in fact the property of the German Government, it saw 
no reason why he was not authorized to demand it. Assistant Secretary 
Phillips to the Alien Property Custodian, Apr. 3, 1918, MS. Department of 
State, file 763.72113/504. 

The Alien Property Custodian inquired of the Department in May 1918 
whether certain real property owned by the German Government in Wash- 
ington distinct from the site of the German Embassy was subject to seizure. 
The Department replied that it did not consider that he should take over 
the property, since it had been acquired as a site for an embassy. Secretary 
Lansing to the Alien Property Custodian, July 8, 1918, MS. Department of 
State, file 701.6211/452 ; 1918 For. Bel., Supp. 2, pp. 337, 338. 

The Swedish JiCnister in charge of Austro-Hungarian interests in 
the United States wrote to the Secretary of State on August 14, 1918 
that the Austro-Hungarian Government was prepared to agree to an 
arrangement for the reciprocal release at any time, if required, of the 
furniture and personal effects of the diplomatic members and the 
naval attach4 of tlie former Austro-Hungarian Embassy in Wash- 
ington and of the furniture and personal effects of the diplomatic 
members and the naval and military attaches of the former American 
Embassy at Vienna. The Secretary replied that this proposal was 
agreeable to the Government of the United States, which was pre- 
pared to conclude a reciprocal agreement in the following terms: 

The United States Government and the Imperial and Eoyal 
Government agree; viz., 

1) to release reciprocally, if required, the furniture and per- 
sonal effects of the diplomatic members and the military and 
naval Attaches of the late Imperial and Royal Embassy at Wash- 
ington and of the late Embassy of the United States of America at 
Vienna, provided such effects and furniture are previously 
examined by a representative of the military authorities and 
found not to contain anything that might serve military 
purpose; 

2) to communicate to each other all requests for the release 
of effects and furniture of the kind, as will be presented to them ; 

3) not to cause any difficulties to the despatch of the articles 
in question through the forwarding agente authorized by the 
owners for the transport and to facilitate, as much as possible, 
the transport into neutral countries at any time that may be 
found convenient by the military authorities with regard to 
the means of transportation. 
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Closed 

banks 


Memorandum from the Swedish Minister (Ekengren) to the Secretary 
of State (Lansing), Aug. 14, 1918, and memorandum from Mr. Lansing 
to Mr. Ekengren, Aug. 24, 1918, MS. Department of State, file 701.6311/296. 

The Department of State informed the Alien Property Custodian on 
Apr. 8, 1918 that an automobile belonging to the former Austro-Hungarian 
naval attachd accredited to the United States at the time diplomatic rela- 
tions were severed, “which, therefore, was entitled to the customary dip- 
lomatic immuftity from local jurisdiction extended to the personal effects 
of diplomatic ofiBicers”, had recently been sold on instructions from the 
Austro-Hungarian Government. The Department expressed the opinion 
that the Alien Property Custodian should not demand the sum realized 
from the sale hut that this “should be turned over to the Swiss [fStoedishJ 
Legation, in charge of Austro-Hungarian interests in this country". The 
Second Assistant Secretary of State (Adee) to the Alien Property Cus- 
todian, Apr. 8, 1918, MS. Department of State, fiie 701.6311/294a. 

In 1918 the German authorities seized silverware and other personal 
property belonging to the former American Ambassador, which was stored 
in Berlin. The Department of State instructed the Legation at The Hague 
to request the Spanish Embassy to protest against the seizure, pointing 
out that the personal effects left in this country by former German diplomatic 
and consular officers accredited to the United States had been respected. 
The German Foreign Office informed the Spanish Embassy that the con- 
fiscation of the silverware, of which it had no previous knowledge, had 
been immediately suppressed and that the German Government was “always 
prepared to respect the property of diplomatic and consular officers of the 
United States left in Germany as long ns the American Government” would 
act in a reciprocal manner. Secretary Lansing to the Legation at The 
Hague, telegram 1074, Apr. 1, 1918, MS. Department of State, file 123Q31/110 ; 
note verhaJ-e from the German Foreign Office to the Spanish Embassy in 
Berlin, Apr. 12, 1918 (enclosure to despatch 1188 from the Legation at 
The Hague, Apr. 27, 1918), ibid. /113. 

The Department of State informed the Alien Property Custodian of the 
above facts and inquired as to the measures taken with respect to the seizure 
of the property of Countess von Bernstorff, the wife of the former German 
Ambassador in Washington. He replied that his office did not intend to take 
over the personal property of the former German Ambassador and that this 
policy extended to German and Austro-Hungarian diplomatic and consular 
officials on duty in the United States at the outbreak of the war. He said 
that the property of Countess von Bernstorff which had been seized belonged 
personally to her and that it consisted of stocks and bonds and also spme 
money in a bank. The Assistant Secretary of State (Phillips) to A. Mitchell 
Palmer, Apr. 2, 1918, MS. Department of State, file 311.6253B4o/3 ; Mr. 
Palmer to Mr. Phillips, Apr. 12, 1918, ibid. /4%. 

In J anuary 1922 the Ambassador to Italy informed the Department 
of State that the Italian Government had not exempted diplomatic 
officers from the operation of the moratorium enforced by Govern- 
ment decree and civil process in respect to the Banca Italiana di 
Sconto. The Department authorized the Ambassador to point out 
the hardships occasioned to American diplomatic and consular officers 
by the moratorium and to request the Italian Government either to 
take measures promptly to exempt the American representatives and 
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their staffs from the moratorium or to find some other means to relieve 
the situation. 

Later, on February 7, the Department — ^without passing on the 
question whether exemption of the personal deposits of diplomatic 
officers from the operation of the so-called moratorium was required 
by any rule of international law — ^informed the Ambassador that if, 
as it understood, payments had been suspended and the affairs of the 
bank had been placed in the hands of receivers, he might insist on 
payment of deposits of the Government of the United States made by 
the American Embassy or Consulates and of personal deposits of 
members of the Embassy, since payments appeared to have been 
permitted in the case of deposits of Italian Communes or Provinces as 
well as of public administrators and charitable organizations. The 
Department further authorized the Ambassador on July 17 to insist 
on the carrying out of any assurances that might have been given 
of payment in full of diplomatic deposits. He was asked not to 
insist on. priority in payment of the private deposits of consular 
officers unless such priority was accorded similar deposits of consular 
officers of other countries and was authorized, in the case of official 
funds deposited by consular officers, to urge as favorable treatment 
as was accorded deposits of the Italian Government or public 
corporations. 

On June 21, 1923 the Minister of Foreign Affairs informed the 
Dean of the Diplomatic Corps in Rome — ^the French Ambassador — 
that the Italian Government could not accede to the request of 
the foreign representatives in Rome that the deposits of foreign 
diplomatic officers in the Banca Italiana di Sconto be fully reim- 
bursed. He said, however, that the Banca d’ltalia, as a courtesy to 
the foreign diplomatic and consular corps of the first category ac- 
credited to Italy, was ready to take over the personal credits of 
these officers with the Banca Italiana di Sconto, thus taking the 
place of those creditors with the latter bank and fully reimbursing 
the deposits made for their accounts at that bank. 

On December 5, 1923 the Embassy inquired of the Department 
in reference to Government funds held by American Consulates 
in Italy, which were due from the Banca Italiana di Sconto, whether 
it wished the Consulates to sign the demand for credits which was 
necessary under an Italian court decree and to accept dividends with 
the reservation of all rights for the complete payment of their 
credits. The Department replied that, since it was not responsible 
for the funds held by diplomatic or consular officers abroad, it 
could not give specific instructions and suggested that in the Con- 
suls’ discretion the procedure outlined by the Embassy might be 
followed. 
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Secretary Hughes to the Embassy at Rome, telegrams 8, 17, aud 101, 
Jan. 18, Feb. 7, and July 17, 1922, MS. Department of State, file 865.516/24, 
/30, /65; Foreign Minister Mussolini to the French Ambassador, June 
21, 1923 (enclosure In despatch 708 from the Embassy at Rome, July 5, 
1923), tWd. /lOl ; Mr. Hughes to the Embassy at Rome, telegram 128, Dec. 28, 
1923, iUd. /108. 

The Italian Ambassador inquired of the Department of State 
in September 1932 -whether his Embassy had any recourse in the 
recovery of a certain sum of money belonging to the Royal Italian 
Ministry of the Navy and deposited by the Italian naval attach^ 
in the International Exchange Bank of Washington, then in the 
hands of a receiver. Tlie Department informed the Ambassador 
that it had ascertained that claims for preference in favor of de- 
posits made by foreign governments in banks such as the Interna- 
tional Exchange Bank of Washington closed by order of the Treasury 
Department had been passed upon and denied by the proper and 
competent authorities in accordance -with law and accepted practice. 

The Secretary of State to the Italian Ambassador, Oct. 19, 1932, MS. 
Department of State, file 701.6511/744. 

The Minister of the Irish Free State inquired of the Department 
of State on April 7, 1933 whether steps might be taken to have 
a check released which he had purchased in favor of his wife from 
a bank in Washington, drawn on the Paris ofBce of a New York 
bank, which had not been honored on account of the suspension of 
payments by the Washington bank. He also asked that the Depart- 
ment use its good offices to assist him in obtaining possession of a 
balance still to his credit in that bank. On August 28, 1933 the 
Department transmitted to the Minister the following statement 
by the Comptroller of the Currency : 

With reference to the deposit mentioned above, it is believed 
that the principle of inviolability, or immunity ... in inter- 
national law as applied to diplomatic agents, would hot cover 
transactions of the character of the one at hand. The account 
contaming these items -was carried- on the books of the Federal 
American National Bank and Trust Company under the name 
of “His Excellency, Michael MaeWhite.” It was a depositor’s 
account and Mr. MaeWhite had made a choice of and entrusted 
his funds to the instrumentality of this bank and trust company 
to conduct such transactions as the one involved herein. 

■ ••••• ■ 

However, if, as in the present case, the diplomatic agent has 
loaned his money to a bank, becoming a creditor-depositor of 
same, and the bank is compelled to suspend or close for the 
better protection of all general creditors like himself, it would 
seem there could be no ground for complaint that he is being 
given the same consideration as all other like depositors; nor 
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that because of the better doing of equity among such general 
depositors, Section 5236 of the U.S. ^l^vised Statutes has pro- 
vided that there shall be a ratable distribution of the assets. 

As to both of these items it would seem, therefore, that the 
Minister of the Irish Free State is entitled to a claim against 
the Federal American National Bank and Trust Company, and 
to be repaid according to the status of his claim, which is 
plainly that of a general creditor, payable in due course and 
in such amount as his share will yield in the ratable distribu- 
tion of the bank’s assets among its general creditors. 

As stated in the letter to you of May 6th, 1933, neither the 
United States nor any of its sovereign states can maintain any 
higher status than that of general creditors in like circumstances, 
of suspended or insolvent banks as to deposit claims, unless 
the security provided by law has been taken. It would appear, 
therefore, that the status of the Minister of the Irish Free State 
relative to both of these items is that of a general creditor of 
the Federal American National Bank and Trust Company, and 
that his claim as to these two items can be classified only in that 
capacity. 

Minister MacWhite to Under Secretary Phillips, Apr. 7, 1933, MS. 
Department of State, file .701.41D11/120 ; Secretary Hull to Mr. MacWhite, 
Aug. 28, 1933, im. /127. 

In April 1933 the Greek Minister wrote to the Department of State 
in regard to three checks, issued by the Federal American ‘National 
Bank and Trust Company on the Chase National Bank of New York 
and payable to the order of the Minister of Foreign Affairs of Greece, 
which were returned unpaid, the first-mentioned bank being in the 
hands of a conservator. When the drafts were issued by that bank, 
payment was made by debiting the savings account of the Coun- 
selor and First Secretary of the Greek Legation in Wa.shington. The 
Greek Minister asserted that the checks should be paid prior to the 
claims of general creditors of tlie bank, since the money properly be- 
longed to the Greek Government. The opinion of the Comptroller 
of the Currency transmitted to the Greek Minister was as follows : 

The statutory provisions governing the distribution of the 
assets of a national bank do not permit the payee of a check or 
draft to obtain payment in preference to the rights of other gen- 
eral creditors of the bank. Chicago First National Bank v. 
Selden, 120 Fed. 212. Any preference that may be obtained in 
this instance could, therefore, be gi-anted only on the assumption 
that the position of the Greek Government entitles it to priority 
insofar as funds properly belonging to it are concerned. 

The United States or the States as sovereigns have been held 
to be general creditors only of national banks as to dmosit claims 
unless the security provided by law has been taken. Cooh County 
National Bank v. tfnited States^ 107 U.S. 445. 
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The Under Secretary of State (Phillips) to the Greek Minister (Simo- 
poulos), May 13, 1933, MS. Department of State, file 701.0811/236. See 
also the Secretary of State (Hull) to the Chargd d’Affaires ad interim of 
Chile, Apr. 5, 1933, Hid. 701.2511/477; Mr. Phillips to Mr. Simopoulos, 
Apr. 5, 1933, ibid. 701.6811/233 ; the Secretary of State to the Polish Am- 
bassador, Apr. 10, 1933, ibid. 701.60C11/259 (funds deposited by members and 
employees of Embassy). 


PREMISES 

§405 

The Foreign Service Eegulations provide in respect to the inviola- 
bility of premises occupied in a representative capacity : 

. . . Premises, which are occupied by a diplomatic represen- 
tative and members of his staff, either as offices or residences, the 
goods contained therein, and the records and archives of the mis- 
sion are inviolable. They cannot be entered, searched, or de- 
tained by the local authorities even under process of law. 

For. Ser. Reg. U. S. III-l, n. 3, Jiin. 1941. 

For a collection of authorities on exemptions ns to premises, see the 
comment in the Harvard draft convention on “Diplomatic Privileges and 
Immunities", 26 A.J.I.I,. .Supp. (1032) 57. 

See the case reported in Die Deutsche Rechtsprechung auf dem Oebiete 
des internationaien Privatrechts (1933), no. 97 (Court of Appeals of Berlin, 
1932), and Annual Digest, 1931-32, Cas'e No. 179 (upholding immunity from 
compulsory mortgage upon property belonging to the Afghan Minister in 
Berlin, the purpose of the mortgage being to secure a judgment against the 
Minister covering costs to the defendant in litigation instituted by the 
Minister in a consular capacity) . 

In the case of Angelini c. Ooverno della Repubblica Francese the Arbitral 
Commission at Rome for Leases of Business Premises directed in 1921 
that an investigation be made to ascertain whether property ordinarily 
used as coach-houses and stables was part of the palace which was the 
seat of the French Embassy, saying that, if this were the case, there 
would be an irrebuttable presumption of the validity of the defense of 
Jurisdictional immunity. LXXIV Oiurisprudenza italiana (1922), pt. I, 
sec. 2, p. 339 ; Annual Digest, 1919-22, Case No. 206. 

See the case of 8ii6de c. Petrococchino (Civil Tribunal of the Seine, 
1929), 59 Journal du droit international (1932) 945, and Annual Digest, 
1929-30, Case No. 198 (no immunity in respect to premises owned by a 
foreign legation, no part of which had ever been used for legation 
purposes). 

In December 1926 the Hungarian Minister informed the Depart- 
ment of State that he had been treated discourteously by a Metro- 
politan motorcycle policeman who had entered the Hungarian 
Legation to protest against the parking of motorcars in a certain space 
near the Legation. The Minister protested against the policeman’s 
threatening attitude and asked that the Superintendent of the Metro- 
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politan Police Department personally call and apologize and that 
he be informed of the punishment meted out to the policeman. The 
Department informed the Minister on January 12, 1927 that the 
Superintendent of the Metropolitan Police would call at his residence 
shortly thereafter in order personally to express regret and apologize 
for the officer’s conduct, and that in due course he would be informed 
of such measures as might be taken with respect to the officer, in 
order to avoid a recurrence of the unfortunate incident. The Min- 
ister replied that he would consider the incident closed as soon as 
he was informed of the disciplinary measures taken in regard to the 
policeman. 

Count Sz6ch4nyi to Secretary Kellogg, Dee. 20, 1926, and Assistant 
Secretary Wright to Count Sz4ch4nyi, Jan. 12, 1927, MS. Department of 
State, file 701.6411/71; Count Sz4ch4nyl to Mr. Kellogg, Jan. 13, 1927, 
ibid. /73. 

In September 1918 the Industrial Housing Commission in Wash- 
ington requisitioned a house leased and occupied as a residence by Requisition 
the honorary attache of the Spanish Embassy. The Department 
informed the Commission that the attache was a member of the Am- 
bassador’s household and expressed the hope that, since under inter- 
national law dwelling houses of diplomatic representatives were privi- 
leged and since under sections 4063 and 4064 of the Kevised Statutes 
the immunities of the diplomatic representative extend to his house- 
hold, it might be relieved of any embarrassment in the matter and 
that the requirements of the Commission might be accommodated 
without recourse to the building in question. 

The Assistant Secretary of State (Phillips) to the Industrial Housing 
Commission, Sept. 24, 1918, MS. Department of State, file 701.5211/151b. 

In 1938-39 the French Ambassador in Washington gave the con- 
sent of the French Government to the construction by the District 
of Columbia of a tunnel under a portion of the Embassy premises as 
a part of a sewage system being installed by the District, on the under- 
standing that the French Government would be “fully guaranteed 
against disturbance of possession and indemnified for any damages 
or injuries which might be caused to its property” or “to any persons 
or properties whatever, it not being allowable that the responsibility 
of this Embassy be involved in any case”. 

The Assistant Secretary of State (Messersmith) to Count de Salnt-Quentln, 

Dec. 27, 1938, MS. Department of State, file 701.5111/625; Count de Salnt- 
Quentln to Secretary Hull, Jan. 25, 1939, ibid. /629; Mr. Messersmith to 
Count de Salnt-Quentln, Feb. 25, 1939, ibid. /632; Count de Salnt-Quentln 
to the Acting Secretary of State (Welles), Mar. 17, 1939, and Mr. Messer- 
smith to Count de Salnt-Quentln, May 31, 1939, ibid. /634 ; Count de Salnt- 
Quentin to Mr. HuU, June 8, 1939, ibid. /638. 
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Special agents of the Internal Revenue Bureau and members of the 
Metropolitan Police Force, acting under a search warrant, entered 
rooms occupied by an attache of the Hungarian Legation. A pro- 
test against the violation of the. attache’s domicil was made by the 
Minister. The Secretary of State wrote to the Charge d’affaires ad 
interim of Hungary enclosing a letter from the Major and Superin- 
tendent of the Metropolitan Police Department of the District of 
Columbia, in which an apology was tendered and regret expressed. He 
also enclosed a letter from the Assistant Secretary of the Treasury, 
saying that the fact that the rooms were occupied by the attach4 
was unknown to the officers at the time the search was made, express- 
ing regret, and stating that nothing of an incriminating nature had 
transpired which would affect the attache or his standing in any way. 

Secretary Hughes to Charge Pelenyi, Jan. 24, 1924, MS. Department of 
State, file 811.114 Diplomatic/39 %. 

A minor servant of the Second Secretary of the American Em- 
bassy in Tokyo was arrested and detained by the Japanese authorities 
for an alleged theft in a Japanese store. The Japanese Foreign Of- 
fice requested the permission of the American Ambassador for police 
to search the servant’s room in the Second Secretary’s house. The 
Department of State instructed the Ambassador that it saw no ob- 
jection to permitting this if an officer of the Embassy were present 
during the search and if the search were confined to the servant’s 
room and to the purpose for which the permission was asked. 

Ambassador Grew to Secretary Hull, telegram 60, Feb. 23, 193T, MS. 
Department of State, file 123C872/205 ; Mr. Hull to Mr. Grew, telegram 33, 
Feb. 23, 1937, Hid. /206. 

In 1936 members of the Nicaraguan Guardia Nacional entered the 
residence of two clerks in the American Legation while searching 
for a Honduran refugee. The Chief of the Guardia Nacional and 
the Nicaraguan Minister of Foreign Affairs subsequently called at 
the American Legation and apologized for the incident, and the 
lieutenant in charge of the searching party also personally apologized. 

The Minister in Nicaragua (Long) to the Secretary of State (Hull), 
no. 269, Sept. 21, 1936, MS. Department of State, file 123 Henry, J. 
Wimam/13. 

. . . the ground occupied by an Embassy is not in fact the 
territory of the foreign state to which the premises belong 
through possession or ownership, and ... in the circum- 
stances, therefore, the American Embassy at Paris is not tech- 
nically American soil. 

The Acting Chief of the Division of Western European Affairs (Gilbert) 
to Miss Faustine Dennis, Mar. 26, 1930, MS. Department of State, file 
124.511/244. 


Entrance 
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“Wliile the United States Government owns the premises occupied by the 
American Embassy in Paris, it is not believed that a private contract 
signed in the Embassy would because of this fact be held not to have been 
executed on French territory. The immunity from local jurisdiction at- 
taching to a diplomatic mission, sometimes referred to as giving, the mission 
extraterritorial status, is not believed to be suisceptible of expansion to the 
extent of giving a private contract signed on the premises occupied by the 
mission the status of a contract concluded in the country represented by 
the mission.” 

The Legal Adviser of the Doiiartment of State (Hackworth) to Charles 
Davis, May 21, 103G, MS. Department of State, file S."j1.602/12. 

In the case of /Insiliadi/i the Court of Appeal of Paris fist Chamber) 
in 1922 held that a marriage coleliralcd in a chapel of the Greek Orthodox 
Church annexed to the Greek Legation in Paris was not a marriage con- 
tracted in a foreign country and was nidi, as it had not been celebrated 
according to the provisions of the French law. 49 Journal da droit interna- 
tional (1022) 407. 

See Societd Motevra Gnome ct Rhdne c. Gattaneo (Italian Court of 
Cassation, 1930), II Riviata di diriffo commerciale (1930 ) 630, 58 
Journal du droit international (1931) 702, and Annual Digest, 1929-30, 

Ca.se No. 199 (Italian Embassy at Paris held to be French territory in 
respect to sale of goods there by defendant charged with an infraction 
of patent rights in Italy). 

The Department of State in 1925 refused to comply with a request Crimes 
of the Estonian Minister for the extradition of one Oskar Tomberg on 
the ground that the offenses charged against him were not committed 
within the territorial jurisdiction of Estonia, since they were alleged 
to have been committed in the Estonian Legation in London. The 
Department expressed the opinion that the offenses were committed 
within the territorial jurisdiction of Great Britain. 

Secretary Kellugg to Minister Piip, Apr. 15, 1925, MS. Department of 
State, file 211.G0iTri9/l. 

In the case of In re Trochanoff the defendant was charged, inter 
alia, with verbally threatening the life of the Bulgarian Minister on the 
premises of the Bulgarian Legation in Paris. The Criminal Tribunal of 
the Seine (11th Chamber) assumed jurisdiction and pronounced sentence 
in the case. 37 Journal du droit international priv6 (1910) 551. 

See the case of Procureur du Roi c. Hier Chung et consorts (Criminal 
Court of Brussels, 1929), Pandectea jniriodiques (1930), no. 367, 67 
Journal du droit international (1930) 469, and Annual Digest, 1929-30, 

Case No. 200 (no immunity in criminal action for third persons commit- 
ting an offense on legation premises; iiermission granted by Chinese 
Minister for Belgian police to enter legation held legal from point of 
view of Belgian courts, even though according to Minister’s service regu- 
lations he must consult his Government before renouncing diplomatic 
immunity). 

In 1934 the Supreme Court of the Keich for Criminal Cases held that 
German courts had criminal jurisdiction over an Afghan student who had 
murdered the Afghan Minister within the Afghan Legation in Berlin, re- 
jecting the argument that a crime committed against an envoy on legation 
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In time 
of \rar 


premises was a crime committed abroad. 69 EntscheiAungen Acs Reichs- 
gerichts in Strafsachen (1936) 54; 6i Juristische Wochensclirift (1935), 
pt. II, p. 1496, no. 14; VI Zeitschrift fiir AuslanAischea offentliclies 
Recht iind Volkerreoht (1936) 408 ; 64 Journal Au Aroit international 
(1937) 561 ; Annual Digest, 1933-34, Case No. 166. 

... It [inviolability of a diplomatic agent] is not affected by 
the breaking out of war between his own country and that to 
which he is accredited. In such an event, it is the duty of the 
government to which he is accredited to take every precaution 
against insult or violence directed against him or any of the 
persons, whether belonging to his family or suite, covered by the 
right of inviolability, or against his residence or baggage, and 
to allow him to withdraw with his suite in all security. In case 
of need, special facilities should be afforded him, free of expense, 
and after his departure the embassy house and its contents should 
be respected. 

Satow, Chiide to Diplomatic Practice (3d ed., London, 1932) 166. 

. . . The respective diplomatic envoys are recalled and ask 
for their passports, or receive them without any previous request ; 
but they enjoy their privileges of inviolability and exterritori- 
ali^ for the period of time requisite for leaving the country. 

The official residence of a departed envoy is, according to a 
usage, confided to the protection of another foreign envoy, and 
the archives, if left behind, are placed under seals. Sometimes 
a member of the retinue of the departing envoy is left in charge, 
with the permission of the local Government. 

II Oppenbelm's International Law (6th ed., bf Lauteipacht, 1940) 243, 
244. 

... it is improbable that any civilized state would confiscate 
a house owned its enemy, if it was acquired for the residence 
of his diplomatic representative, and used for that purpose in 
time of peace. 

Lawrence, Principles of Internationa Law (7th ed., 1923 ) 400. 


TAXATION 
INCOME TAXES 

§406 

The regulations relating to the federal income tax, published in 
1940, provide: 

Ambassadors and ministers accredited to the United States 
and the members of their households (including secretaries, at- 
taches, and servants) who are not citizens of the United States, 
are exempt from the payment of Federal income tax upon their 
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salaries, fees, or wages. Their income from all sources other 
than a business carried on by them in the United States is also 
exempt. These provisions are also applicable to the wives and 
minor children of foreign ambassadors and ministers and the 
members of their households, including seci’etaries, attachfe, 
and servants. 

Treasury Regulations 103 (10-10: Income Tax), see. 19.116-1. Identical 
provisions are found in articles 116-1 of Treasury Regulations 94 (1936) 
and 101 (1030), re.spectivoIy (Revenue Acts of 1936 and 1938). 

All tbe regulations relating to revenue acts since that of 1921 have spe- 
cificaily exempted from income-tax obligation the seme persons as listed 
above. Article 83 of Treasury Regulations 45 (1920 ed.), relating to the 
Income Tax, etc., under the Revenue Act of 1918, mentioned tlie exemi)- 
tion of only "foreign ambassadors and ministers". It was amended on 
Dec. 21, 1921 to include “members of their households, including attaches, 
secretaries, and servants” and “the wives and miitor children of foreign 
nmhassadors and ministers and tlie members of their households”. Ti'eas- 
ury decision 32G6. See tlie S(‘cretar.v of the Treasury (Mellon) to the 
Secretary of State (Hughes), Oct. 22. 1921, MS. Department of State, file 
701.0611/133 (saying that the regulations would in practice be construed 
to include members of ministers’ families and households, including attaches, 
secretaries, and servants) ; tlu> Assistant Secretary of the Treasury 
(Shouse) to the Secretary of State (Colby), Aug. 16 and Oct. 2, 1920, Hid. 

/9C, /lOl (immunity granted chancelor and clerk of Swiss Legation as a 
member of the official suite of a minister) ; Mr. Hughes to the French Am- 
bassador (.Tusscrand), July 6, 1021, ibid. /323 (immunity granted minor 
children of counselor of French Embassy) ; the Undor Secretary of State 
(Fletcher) to the Belgian Ambassador (Baron de Cartier de Marchienne), 

Nov. 22, 1921, ibid. /137 (iniinunity accorded wives of duly accredited dip- 
lomatic officers). Cf. the Counselor of the Department of State (Polk) to 
tlie Danish Minister (Brun), June 0. 1919, ibid. /47 (income of wife of 
Danish attach^ from sources wdthiu tlie United States held taxaide). 

An income-tax ruling of 1920 (Office Decision 710) provided that interest 
“on funds of foreign legations which are deposited in banks of the United 
States is not subject to income tax". Treasury Department, Bureau of 
Internal Revenue, Cumulative Bulletin, no. 3 (July-Dee. 1920), p. 125; 

Digest of Income Tax Ruling.s, Digest A (Apr. 1919-Dec. 1930, inclusive), 
p. 518. 

The Commissioner of Internal Revenue wrote to the wife of the Wives 
Second Secretary of the British Embassy in Washington, who was 
herself an American citizen and whose marriage occurred on March 
15, 1926, that in general citizens of the United States wherever resi- 
dent were subject to the income tax imposed under the Revenue Act of 
1926 but that as the wife of the Second Secretary she was privileged 
to claim diplomatic immunity, extending to taxation on income from 
investments in stocks and bonds and from interest on bank balances. 

If, by reason of her election to remain an American citizen, it was 
said, she should voluntarily file and return the tax, the Treasury 
Department would accept the payment, but it did not request her to 
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take this action. If immunity with respect to the year 1926 was 
claimed on the basis of her diplomatic status, he continued, it would 
relate to income received both prior and subsequent to her marriage. 

The Commissioner of Interna! Revenue to Mrs. Louise S. Thompson, Apr. 
6, 1927 (enclosure to memorandum of the Legal Adviser of the Department 
of State, Feb. 11, 1935), MS. Department of State, file 701.0011/494. 

The Treasury Department took the positiou in 1931 that the phrase 
“members of their households” used in article 641 of Treasury Regulations 
74 included the wives of clerks of foreign embassies and legations in Wash- 
ington and that they were therefore exempted from the payment of Fed- 
eral income tax to the extent provided in that article. The Acting Sec- 
retary of the Treasury (Mills) to the Secretary of State (Stimson), June 
18, 1931, MS. Department of State, file 123 Eustis, Henry W. /23. 

. . . under the rules of international law, Mrs. , 

as a citizen of the United States, is subject to income tax on 
income from whatever source derived, but ... , in view of 
her diplomatic status as the wife of the Chancellor of the 
. . . Legation, she is, during the period of her retention of 
her diplomatic status, immune from suit or other proceeding for 
the collection of the tax, irrespective of the source from which 
the income is derived. 

The Acting Secretary of the Treasury (Gaston) to the Secretary of State 
(Hull), Jan. 3, 1940, MS. Department of State, file 701.5411/281. 

. . . the rulings of your Department that members of diplo- 
matic suites who are citizens or subjects of the appointing or of 
a third State are exempt from the payment of American taxes 
on the income received by them for such services, but that Ameri- 
can citizens employed in a similar capacity are not exempt from 
the payment of American income taxes on the compensation 
derived by them for such services, seem to be in accord with the 
generally accepted principles of international practice. 

The Under Secretary of State (Phillips) to the Secretary of the Treasury, 
June 20, 1923, MS. Department of State, fiie 701.0611/231. 

The Treasury Department informed the Department of State on 
July 13, 1932 that employees of the French Embassy in Washington 
(except those who were citizens of the United States) were exempt 
from Federal income tax with respect to their income, except income 
derived from any business in the United States, provided that their 
names appeared on the list of employees of the French Embassy 
prepared by the Department of State in accordance with the provi- 
sions of section 4065 of the Revised Statutes. 

The Assistant Secretary of the Treasury (Douglas) to the Secretary of 
State (Stimson), July 13, 1932, MS. Department of State, file 701.0611/396. 

The employees of foreign Embassies and Legations in the 
United States who are not American citizens are exempted from 
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the payment of Federal income taxes on the salaries, fees and 
wages received by them in compensation for their official services, 
and on the income derived by them from investments in stocks 
and bonds in the United States and from interest on bank 
balances in the United States. 

The Secretary of State (Hughes) to the Swedish Minister (Wallcuborg), 
Aug. 26, 1924, MS. Department of State, file 701.0611/189. 

Employees of United States Embassies, Legations, and Con- 
sulates, who are not citizens of the United States, are . . . liable 
to Federal income tax only with respect to income from sources 
within the United States. As the compensation received for 
services rendered as employees of such Embassies, Legations, and 
Consulates is not income from sources within the United States, 
the employees are not liable to Federal income tax with respect 
to such compensation. 

The Assistant Secretary of the Treasury to the Secretary of State, Jan. 4, 
1927, MS. Department of State, file 701.0611/300. 

“Inasmuch as the question of taxation involved merely your personal 
servant, the Department deems it unwise to maintain that Ihe] is exempt 
from the operation of the German income tax by the sole fact of his em- 
ployment as a domestic in the American Embassy at Berlin. 

“The German Government, while recognizing the diplomatic immunities 
guaranteed by international law, insists that its nationals in dependent 
positions are not entitled to exemption from the application of municipal 
laws and regulations, which action of the German authorities has been 
concurred in by the Diplomatic Corps. The question can hardly be con- 
sidei-ed an open one, for the acquiescence of the United States in the 
application of the German laws relating to insurance against disability 
and old age would .seem to preclude this Government from raising the 
question of principle in its present form. (See Foreign Relations, 1901, 
pp. 172-173).” 

Acting Secretary Wilson to .Ambassador Hill, no. 190, June 12, 1909, MS. 
Department of State, file 10888/-2. 

. . . American diplomatic officers are not exempt from in- 
come tax. Tlieir net income subject to tax should be computed 
in the same manner as the net income of other American citizens 
is computed. The rent of the personal residence of the Minister 
is not a deductible item but the rent for any business offices which 
he is required to pay and for w'hich he is not reimbursed may 
be deducted. The cost of entertaining is considered a personal 
expense and is not deductible although it is recognized that a 
certain amount of entertaining is incident to the position. 

The Assistant Secretary of the Treasury (Muss) to the Secretary of State 
(Hughes), July 3, 1923, MS. Department of State, file 701.0611/173. 

In 1925 the Department of State wrote to the Spanish Amba5.sador 
that it was informed by the Secretary of the Treasury that the ex- 
emption from tax of the income from securities (accorded to mem- 
bers of the Diplomatic Corps accredited to the United States) in- 
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eluded the profit derived from the sale of such securities and that, 
as the selling of real estate owned for residential purposes was clearly 
not carrying on a business, any profit derived from the sale of such 
property by members of the Diplomatic Corps would be exempt from 
tax. It was further stated that, if real estate were acquired and 
held for profit, the ownership thereof constituted private business 
and the profit from the sale of such real estate was accordingly 
subject to tax. 

Under Secretary Grew to Ambassador Biauo y Gayangos, Aug. 28, 1925, 
MS. Department of State, file 701.0611/269. 

The Treasury Department informed the Department of State on Aug. 
25, 1922 that the wife of the Spanish Ambassador was subject to income 
tax upon rents from her property located in the State of New York. The 
Secretary of the Treasury (Mellon) to the Secretary of State (Hughes), 
Aug. 25, 1922, MS. Department of State, file 701.0611/156. See also 
Treasury Department, Bureau of Internal Revenue, Internal Revenue Bul- 
letin, Cumulative Bulletin 1-2 (July-Dee. 1922), p. 74; ibid.. Digest of 
Income Tax Rulings, Digest A (Apr. 1919-Dec. 1930, inclusive), p. 619. 


EXCISE TAXES 

§407 

In a circular note to the chiefs of mission in Washington on Oc- 
tober 12, 1932 the Department of State said : 

Miscellaneous federal excise taxes are imposed by the Revenue 
Act of 1932 [47 Stat. 169] on telegraph, telephone, radio and 
cable facilities; admissions, dues and initiation fees; transfers 
of stocks and bonds; conveyances; sales of produce for future 
delivery; passage tickets; foreign insurance policies; safe de- 
posit boxes; checks; electrical energy and use of boats. 

Under the application of the principles of international law 
exempting from taxation ambassadors, ministers and other duly 
accredited diplomatic representatives of foreign governments, to- 
gether with the members of their families living with them and 
members of their households, including attaches, secretaries, 
clerks and servants who are not citizens of the United States, all 
such diplomatic representatives, together with the other person- 
nel above-mentioned, are entitled to exemption from the taxes 
in question. 

The Secretary of State to tlie chiefs of mission in Washington, Oct. 12, 
1932, MS. Department of State, file 701.0611/405A. 

The Federal tax on checks mentioned above terminated on Jan. 1, 1935. 
48 Stat. 768. The tax on the use of boats terminated on June 30, 1934. 
JUd. 769. 

. , . duly accredited diplomatic representatives of foreign 
governments, members of their families living with them and 
members of their households, including attaches, secretaries, clerks 
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and servants not citizens of the United States, are entitled to 
exemption from payment of internal revenue taxes when such 
taxes Avould fall directly upon such persons. The exemption also 
extends to the maiuifacturei-s’ miscellaneous excise taxes where 
any such person is a party to the taxable transaction and it may 
be assumed that the burden of the tax would fall directly upon 
him. The exemption docs not extend to cases where the person 
entitled to exemption is not a party to the taxable transaction, 
such as in the case of the purchase by a diplomatic representative 
of an automobile from a dealer. The tax imposed by Title IV 
of the llevenue Act of 1932 on the manufacturer, producer or 
importer having accrued and become payable prior to the pur- 
chase, no exemption is available. 

The exemption also extends to the stamp taxes imposed under 
Title VIII of the Kevenue Act of 1926, as amended, where the 
person entitled to exemption is a party to the transaction which 
is made the subject of the tax, and applies notwithstanding the 
fact that the tax is imposed on either party to the transaction. 
In such case the transaction itself is exempt, for if the tax were 
to be asserted against the nonexempt party, the burden of the 
tax could be shifted to the exempt party, and such assertion of 
the tax would be contrary to the rule of international law under 
which foreign diplomatic representatives are entitled to exemp- 
tion not only from the tax but from the direct burden of the tax. 

Tlie Acting Secretary of tlie Treasury (Hanes) to the Secretary of State 
(Hull), Oct. 3, 1938, MS. Department of State, file 701.48A11 Taxatlon/6. 

In determining the question of exemption of diplomatic and con- 
sular representatives from payment of a stamp tax on steamship tick- 
ets, it is immaterial, unless otherwise provided by treaty, whether the 
cost of the ticket is borne by the foreign government or by the 
individual. 

The Under Secretary of the Treasury (Ballnutine) to the Secretary of 
State (Stiinsoii), Mar. 7, 1932, MS. Department of State, file 701.06/273. 

On December 30, 1924 the Secretary of the Treasury informed the 
Secretary of State that a passage ticket issued to secretaries and to 
diplomatic ofiScers of foreign legations passing through the United 
States to and from their posts of duty in foreign countries was exempt 
from stamp-tax liability. 

The Secretary of the Treasury (Mellon) to the Secretary of State 
( Hughe.s ) , Dec. 30, 1924, MS. Department of State, file 701.0611/238. See also 
Mr. Mellon to Secretary Kellogg, Oct. 17, 1928, iVid. /334. 

In 1933 it was held that members of the Chinese Delegation who 
had been in Washington at the invitation of the United States and 
who were sailing to attend the Economic Conference at London were 
not subject to the stamp tax on passage tickets. 

i):i74(i7 O — 51 — vui,. IV — :!7 


Steamship 

tickets 


Foreign 
diplomatic 
officers 
in transit 


Delegates 
to London 
Conference, . 
1933 



672 , CaiAPTER XIV — ^intebcouese of states 

The Under Secretary of State (Phillips) to the Secretary of the Treasury 
(Woodin), May 17, 1933, MS. Department of State, file 550.S1 Wash./540; 
the Secretary of the Treasury (Woodin) to the Secretary of State (Hull), 
May 25, 1933, ibid. /5S9. 


Taxon 

checks: 

reciprocity 


A French law required payment of a stamp tax of 60 centimes on 
each check issued. The French authorities in 1936 refused to grant 
an exemption from this tax on checks issued by the American District 
Accounting and Disbursing Officer against the account entitled “State 
Department District Accounting and Disbursing Office, Paris, 
France”. The Department of State instructed the Charge d’Affaires 
ad interim in Paris to inform the French Foreign Office that, during 
the period in which a tax of two cents on each check issued was 
collected in the United States under the Eevenue Act of 1932, a member 
of a diplomatic mission in Washington was exempted from the pay- 
ment of the tax on checks when the checks were signed by him or 
had his signature stamped thereon. The desired exemption was 
granted, but it was limited to checks drawn upon the account of the 
American Government and did not extend to checks drawn by members 
of the Embassy staff on their individual accounts. 

The Assistant Secretary of State (Carr) to the Charge d’Affaires ad 
interim at Paris (Wilson), no. 1379, June 15, 1936, MS. Department of 
State, file 121.635 Paris/556; Counselor Wilson to Secretary Hull, no. 175, 
Dec. 8, 1936, ibid. /635. 


State ’ The wife of a foreign minister in Washington, in making purchases 

from various firms in the city of New York in 1936, was required to 
pay a sales tax. The Department of State was informed by the State 
authorities that as a matter of policy an exemption from the sales 
tax would be given to the members of the households of ambassadors 
and ministers of foreign countries in the United States. It was stated 
to be necessary in this case for the minister’s wife to apply to the 
Deputy Comptroller of Emergency Taxes in New York city for a letter 
of exemption; whereupon a certificate of exemption would be for- 
warded to her, which would enable her to make purchases in New 
York city without being charged a sales tax. 

MS. Department of State, file 701.6411 Taxation/22. 

In 1937 the Attorney General of Ohio held that the sales-tax law of that 
State was not applicable to purchases made at a store in Cleveland, Ohio, 
by the wife of a foreign minister in Washington. MS. Department of 
State, file 701.6411 Taxation/30. 


French In 1918 a French sales tax was imposed on all purchases of sup- 

sales tax plies, office furniture, or other goods for the American Embassy’s 

official use, and every member of the Embassy staff was subject to 
this tax on his living expenses. The Department of State instructed 
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the Ambassador that the question as to whether diplomatic officials 
should be exempted depended upon whether the tax was a direct or 
an indirect one; that diplomatic officers were exempt from direct 
taxation but not from indirect taxation; that taxation on the person 
of a diplomatic officer, his personal effects, and property belonging 
to him as representative of his government would be direct taxation 
to which he would not be subject ; but that the addition of 10 percent 
by way of tax on the purchase price of commodities would in the 
Department’s opinion be indirect taxation from which he would 
not be exempt, though after purchase such commodities would be 
immune from taxation as personal effects of the agent or property 
belonging to him as representative of his Government. 

The Acting Secretary of State (Polk) to the American Embassy at 
Paris, telegram 6205, Aug. 3, 1918, MS. Department of State, file 701.0651/-. 

In response to a despatch from the American Minister to Poland 
in 1923 relating to a Polish luxury tax, the Department of State said 
that it was informed by the Treasury Department that luxury and 
sales taxes in the United States applying directly to the individual 
did not attach in cases of sales to ambassadors, ministers, and diplo- 
matic representatives of foreign governments properly accredited to 
the Government of the United States. This ruling, it was stated, 
was made as a matter of international comity rather than as the 
result of any provision of law. The Treasury Department added, 
it was said, that other taxes imposed on manufacturers of and dealers 
in certain articles were held to apply to an ambassador or other Beciproclty 
diplomatic representative of a foreign country on whom the tax 
fell indirectly. The Department declared that, in view of the fore- 
going, it considered that the Minister wmuld be warranted in claim- 
ing, on the basis of reciprocity, exemption from the payment of 
taxes applying directly to the individual, but that he would not be 
warranted in claiming exemption from the payment of indirect taxes 
falling on an ambassador or other diplomatic officer because the 
price was made high enough to contemplate the tax or was added by 
the manufacturer or dealer to the price of the article as a specific 
item. 

Assistant Secretary Wright to Minister Gibson, no. 1612, July 9, 1923, 

MS. Department of State, file 860G.512/8. To the same effect, see the 
Third Assistant Secretary of State (Wright) to the Minister in Czechoslo- 
vakia (.Einstein), no. 128, June 22, 192.3, Hid. 701.0660f/2. 

Federal taxes on tires and automobiles are imposed under Taxes on 
section 602 and section 606, respectively, of the Bevenue Act of “anufac- 
1932 and are upon “articles sold bvAe manufacturer, producer, or 
importer.” [47 Stat. 169, 261.] ^e taxes are measured by the importers 
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price at which the articles are sold, and are to be paid by the 
manufacturer, producer, or importer. 

It is, accordingly, the opinion of this Department that under 
the rules of international law diplomatic representatives, members 
of their families, and their staffs, are entitled to exemption from 
the taxes . . . where such articles are purchased from the 
manufacturer, producer, or importer thereof. 

The Secretary of the Treasury (Mills) to the Secretary of State (Stlm- 
son), Dec. 1, 1932, MS. Department of State, file 701.0611/415. 

“The taxes on the sales of automobiles and Jewelry provided for in 
Sections 600 and 604 of the Revenue Act of 10^ are taxes imposed ux>on 
' the manufacturers of automobiles and upon the vendors of jewelry. [43 

Stat. 253, 322, 324.] In the collection of such taxes the Government looks 
to the manufacturer and to the vendor for the payment of the tax and not 
to the purchasers of the articles. For this reason and the further reason 
that the price of the article sold is a matter of negotiation between the 
vendor and the purchasers, the appropriate authorities of this Government 
have taken the position that no exemption from the payment of these taxes 
can be granted to the manufacturer or vendor by reason of the fact that 
the sale is made to a diplomatic representative of a foreign government.” 
The Secretary of State to the Charge d’Affaires ad interim of Czechoslovakia, 
Nov. 18, 1924, MS. Department of State, file 701.0611/236a. 

”... a foreign diplomatic representative may properly claim exemp- 
tion from the tax on an automobile which he purchases from the manu- 
facturer or importer, but where the purchase is made from a dealer other 
than the manufacturer or importer, no exemption is available since, in such 
case, the tax accrues and becomes payable upon the sale by the manufac- 
turer or importer prior to the purchase from the dealer and the amount 
thereof is merely included by the dealer as a part of the purchase price, 
the same as any other item of business expense.” The Secretary of the 
Treasury (Morgenthau) to the Secretary of State (Hull), June 5, 19W, 
MS. Department of State, file 701.2511/504. 

“Diplomatic officers of foreign countries residing in the United States 
are entitled to exemption from sales taxes, such as those imposed on gaso- 
line, automobile tires and inner tubes if they are parties to the importation 
or sale which is made the subject of the tax, that is to say, if the gasoline, 
automobile tires or inner tubes are imported by them or purchased by 
them from the producer or manufacturer for their personal or official 
use.” The Assistant Secretary of State (Messersmith) to diplomatic offi- 
cers, Aug. 19, 1937, diplomatic serial 2829, MS. Department of State, file 
701.0611/553a. 

It is understood that some foreign governments levy a trans- 
Transporta- mission tax on transportation. Sections 500 of the Eevenue Acts 

tlon taxes of 1917 and 1918 imposed a similar tax on transportation charges. 

Article 99 of Treasury Regulations 49, relating to such tax pro- 
vided that ambassadors, ministers and pro[3erly accredited diplo- 
matic representatives of any foreign government to the United 
States were exempt from the payment of the taxes on amounts 
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paid for transportation services rendered them within the United 
States. 

The Assistant Secretary of State (Mcss'ersmith) to diplomatic officers, 
Aug. 19, 1037, diplomatic serial 2829, MS. Departtnent of State, ffie 
701.0611/553a. 

"The railways in tlie United States are inrivately owned and no special 
privileges are extended to diplomatic or consular officers with respect to 
travel." The Secretary of State to the Chargd d’Affaires ad interim of 
Egypt, Apr. 15, 1938, MS. Department of State, file 701/225. 

In the event the German Embassy at Washington actually im- 
ports gasoline into the United States for the exclusive use of the 
Embassy and the members thereof enjoying customs exemption, 
and such imported gasoline is stored for the Embassy by com- 
mercial dealers separately from other gasoline owned by them, 
it is held that the Embassy, under the principles of international 
law, will be exempt from the payment of the Federal tax of 1 cent 

S er gallon imposed on gasoline under section 3412 of the Internal 
Revenue Code. 

The Acting Secretary of the Treasury (Gibbons) to the Secretary of 
State (Hull), Apr. 11, 1939, MS. Department of State, file 662.11241/96. 

In 1922 the Danish Government imposed a restaurant tax of 10 
percent; the Belgian Minister, as Dean of the Diplomatic Corps 
in Copenhagen, demanded the exemption of foreign diplomats from 
its operation. The Department of State instructed the Minister to 
Denmark that “the addition of ten per cent to restaurant bills, by 
way of a tax on the purchase price of commodities would, in the 
Department’s opinion, be in the nature of indirect taxation, from 
which diplomatic officers could not properly claim exemption”. 

Assistant Secretary Bliss to Minister Prince, no. 124, Aug. 11, 1922, MS. 
Department of State, file 701.0659/5. 

The Counselor of the French Embassy in 1933 received as a divi- 
dend on shares of a distillery company a warehouse receipt giving 
him the right to a certain quantity of whisky held by a company in 
Louisville, Kentucky. He expressed the desire through the French 
Ambassador at Washington to obtain a certificate of exemption to be 
sent to the company holding the liquor to enable him to withdraw 
it and ship it tax-free. The matter was referred to the Treasury 
Department, which informed the Department of State on April 7, 
1934 that the tax imposed under section 600 (a) of the Revenue Act 
of 1918, as amended by section 900 of the Revenue Act of 1926 and 
the Liquor Taxing Act of 1934, on distilled spirits to be paid 
when withdrawn from the warehouse was due and payable by 
the distiller except when withdrawn for some tax-free purpose au- 
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thorized by law. In these circumstances, it was said, a certificate 
might not legally he issued to the Counselor authorizing the with- 
drawal of the spirits without payment of the Internal Bevenue tax 
and without affixing the stamps to the containers as contemplated by 
the revenue laws. 

The Acting Secretary of the Treasury (Gibbons) to the Secretary of 
State (Hull), Apr. 7, 1934, MS. Department of State, file 701.5111/487. 

At a meeting of the Diplomatic Corps at Cairo in 1936 the question 
of the payment of an annual license fee assessed for the operation of 
radio-receiving sets in Egypt was discussed. It -Was agreed that the 
fee involved should not be considered a tax but a charge for a service 
rendered. The Department instructed the Minister in Egypt that, 
since the fee was imposed for a service rendered and involved no 
question of American capitulatory rights, it saw no objection to its 
collection from American diplomatic and consular officers in Egypt. 
It stated, however, that, if in the future the fee was increased and 
made a source of revenue to the Egyptian Government, the situation 
would be different. 

Assistant Secretary Carr to Minister Fish, no. 183, July 20, 1936, MS. 
Department of State, file 701.0683/10. 

TAXES ON REAL PROPERTY 

§408 

In regard to the taxation of real property in the District of Colum- 
bia, the Department of State said in a circular instruction : 

Property in the District of Columbia owned by foreign govern- 
ments for Embassy and Legation purposes is exempt from general 
and special taxes or assessments. Property owned by an Ambas- 
sador or Minister and used for Embassy or Legation purposes is 
exempt from general taxes but not from special assessments for 
improvements. 'Die payment of water rent is required in all 
cases, as this is not regarded as a tax but the sale of a commodity. 

The Assistant Secretary of State (Messersmith) to diplomatic officers, 
Aug. 19, 1937, diplomatic serial 2829, MS. Department of State, file 
701.0611/553a. 

In 1925 the Mexican Charge d’ Affaires informed the Department of 
State that he had bought certain premises for his residence and re- 
quested that this be made Icnown to the authorities of the District of 
Columbia so that the property might he exempted from taxation. 
The competent authorities of the District stated that, since the 
premises were assessed as the private residence of the person in ques- 
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tion, it knew of no law which would authorize exemption from 
taxation. 

Under Secretary Grew to Ambassador T611ez, Mar. 31, 1925, MS. Depart- 
ment of State, file 701.1211/355. 

The Department of State informed tlie assessor of the District of 
Columbia in 1928 that, while it was customary to grant exemption from 
taxation upon a reciprocal basis to houses owned by foreign govern- 
ments or by heads of their diplomatic missions in the United States 
and used by the latter for embassy or legation purposes, it did not 
appear “to be customary to extend such exemption to cover private 
residences owned and occupied by counselors, secretaries, or other 
members of foreign diplomatic missions”. 

The Solicitor for the Department of State (Hackworth) to W. P. Richards, 
Feb. 2, 1028, MS. Department of State, file 701.2311/273. 

In 1921 the Swedish Minister inquired whether certain premises be- 
longing to the estate of the late Swedish Minister (Ekengren) might 
be held to be exempt from taxation pending the settlement of the 
estate. The property had formerly been exempted from taxation on 
the theory that it was used for Legation purposes, although owned by 
the late Swedish Minister. It had recently been abandoned for Lega- 
tion purposes and was listed for rent or sale by four real-estate firms. 
The President of the Board of Commissioners of the District of Colum- 
bia stated that there was no law which would justify exemption of 
the property from taxation. 

The Secretary of State to the Swedish Minister, May 20, 1921, MS. Depart- 
ment of State, file 701.0611/118. 

In 1922 the Board of Commissioners of the District of Columbia 
had placed on the exempt list the property of Count Sz&henyi, then 
Hungarian Minister to the United States. The Department of State 
informed the Hungarian Minister in 1934 that, as the office of the 
assessor of the District of Columbia had ascertained that the property 
was then being rented and as Count Szechenyi’s diplomatic mission 
to the United States had terminated, it was understood that this 
property would be returned to the taxable list. 

The Acting Secretary of State to the Minister of Hungary, Jan. 18, 1984, 
MS. Department of State, file 701.6411/190. 

The German Embassy in Washington, on October 28, 1939, informed 
the Department of State that the former Austrian Legation, which 
had become the property of the German Government, had been rented 
as of October 1, 1939 to the Royal Danish Minister as his residence and 
as the Chancery of the Danish Legation. In acknowledging the note 
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the Department said that, since both under treaty and under the 
pertinent provisions of the Code of the District of Columbia the prop- 
erty in question was, as of October 1, no longer entitled to exemption 
from taxation, the appropriate authorities had been advised of the 
contents of the German Embassy’s note. 

The Secretary of State to the German Cliargd d’Afifaires ad interim, 
Nov. 8, 1939, MS. Department of State, file 701.6211/1103. 

The commercial attache of the Italian Embassy in Washington, 
who owned a home in the village of Scarsdale, New York, claimed 
exemption from a school tax imposed on his property by the village. 
The Department of State was of the following opinion : 

The School Tax in New York State, as in the other States 
of the Union, is an ad valorem property tax levied upon land in 
accordance with its assessed value. It is exactly on a par with 
the taxes levied on landed property in the several states for the 
support of hospitals, prisons, asylums, poor houses, and other 
puhlic institutions. These taxes are payable by the land owner 
irrespective of any use which he personally or the members of 
his family may make of the institutions in question. The theory 
upon which support of schools by general taxation is based, in 
this country, is tnat the education of children is a matter which 
touches the interests not only of the individual parent, but of 
the community at large. In view of the nature of this tax, I 
do not see how we can request the appropriate authorities of the 
State of New York to grant Signor Angelone exemption from 
this tax. 

On June 4, 1931 the Department wrote to the attorney for the 
village of Scarsdale that there did not appear to be any principle of 
international law or of international comity which would prevent 
the appropriate authorities from collecting the tax in question. 

The Under Secretary of State (Castle) to the Italian Chargd d’ Affaires 
(D1 Muriagllo), May 9, 1931, MS. Department of State, file 701.6511/687; 
Mr. Castle to William C, White, June 4, 1931, Hid. /650. 

In 1929 a legation in Washington inquired whether the propor- 
tion of the taxes applicable to the three floors of a building occupied 
by it under lease could be refunded, since the rent impliedly included 
the District taxes paid by the landlord on the building. The De- 
partment of State replied that it would not be possible to render the 
assistance asked and enclosed with its communication a memorandum 
in which it was said : 

... As long ago as May 22, 1912, and it is clear that there 
are other earlier cases, this oflGice prepared a memorandum re- 
viewing the authorities and reaching the conclusion that : 

“No authorities have gone so far as to lay down the rule that, 
irrespective of ownership, property used for diplomatic pur- 
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poses should be exempt from taxation. Such exemption would 
clearly seem unwarranted even under a most liberal interpreta- 
tion of the general princiiile that a diplomatic officer . . . en- 
joys certain immunities in order that he may not be interfered 
with ill the discharge of his official duties. Whatever might 
be the proceedings employed in collecting the tax under such 
circumstances, no process would be served on the diplomatic 
officer occupying the rented property, and in no way would 
there be any attcmjit to subject him to local jurisdiction. The 
possibility that he would be disturbed in the possession of the 
premises under his lease as a result of the title passing from 
the owner in case of such owner’s failure to paj' the taxes would 
be extremely remote, and such a situation would likely have no 
bearing on the general principle in question.” 

The As.sistaiit Secretary of State (Castle) to the Minister of the Irish 
Free State (MaeWhite), Mar. 15, 1920, MS. Department of State, file 
701.41dll/93. 

During negotiations for the purchase by the Government of the 
United States of certain property in Vienna for legation purposes, 
the Minister in Austria was informed that under Austrian law trans- 
fer taxes on property acquired by a foreign government for legation 
purposes might be waived on the basis of reciprocity but that in the 
absence of specific treaty provisions an exchange of notes on the sub- 
ject was required. The Department of State authorized the Lega- 
tion to inform the Austrian authorities by note that the Government 
of the United States imposed no transfer tax in connection with the 
acquisition by foreign governments of real estate in the United States 
for embassy or legation purposes, nor was any Federal or local tax 
imposed on such property after such acquisition. The Austrian 
Minister of Foreign Affairs replied to the Legation’s note, stating 
that the property acquired by the Government of the United States 
would be free of all transfer taxes and that no other taxes of any 
kind would be levied on it. He stated, however, that this exemption 
would not include charges for the collection of garbage, sewage, and 
supply of water, which represented payment for work done by muni- 
cipal institutions. The Department was of the opinion that, since 
such charges appeared to cover the cost of services actually per- 
formed for the Legation and since it was the practice of the Viennese 
authorities to charge individual lioii.seholders for such services, there 
was no basis for claiming an exemption. 

The Minister In Austria- (Messersmith) to the Secretary of State (Hull), 
telegram 1, Jan. 3, 1936, and Mr. Hull to Mr. Messersmith, telegram 1, 
Jan. 11, 1936, MS. Department of State, file 12-1.031/90; Mr. Messersmith 
to Mr. Hull, no. 690, Feb. 10, 1936, and the Assistant Secretary of State 
(Carr) to Mr. Messersmith, no. 135, Mar. 27, 1936, ibid. /105. 

The Department of State instructed the Embassy in Buenos Aires in 
1929 that it might request the Argentine Minister of Foreign Affairs to 
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waive, on the basis of reciprocity, payment of a transfer tax and a tax 
on a draft of the United States Treasury in connection with the purchase 
of Embassy properly in Buenos Aires. The exemption from the taxes in 
question was granted. Secretary Stimson to the Embassy at Buenos 
Aires, telegram 70, July 23, 1929, MS. Department of State, file 124.351/122 ; 
Ambassador Bliss to Mr. Stimson, no. 612, July 29, 1929, il)id. /126. See 
also Secretary Kellogg to the Legation in Persia, telegram 3, Jan. 18, 1929, 
MS. Department of State, file 124.911/86. 

In 1925 the Department of State wrote informally to the Egyptian 
Minister that it was informed by the office of the recorder of deeds 
of the District of Columbia that in respect to embassy or legation 
property no exception was made in the matter of the required fee 
for recording deeds and that it was informed by the office of the 
collector of internal revenue that no exception was made in the 
matter of revenue stamps on deeds. 

Assistant Secretary Wright to Minister Mahmoud Sarny Pasha, Dec. 
2, 1925, MS. Department of State, file 701.0611/274a. See also the Acting 
Secretary of State (Grew) to the Legation at Prague, telegram 35, Oct. 
27, 1924, ibid. 124.60fl/43. 

The authorities of Tokyo made certain assessments in 1932 against 
the American Embassy in connection with improvements on streets 
bordering the Embassy property. It was stated that the assessment 
was in no way a tax; that it was apportioned among the persons 
deriving material benefit from public works carried out for the 
common good ; and that it was similar in character to expenses for 
public roads, sanitation, etc. The Department authorized the Am- 
bassador to pay the charge since it did not believe “that any exemp- 
tion could be claimed on the ground of comity alone in view of the 
lack of uniformity in the practice of countries generally on the sub- 
ject under reference”. It was suggested, however, that the Ambassa- 
dor inform the Foreign Office that, while the assessment would be 
paid, the Japanese Embassy property at Washington was exempt 
from the payment of similar assessments, even though the Embassy 
property should be definitely benefited by street improvements. 

The Under Secretary of State (Castle) to the Amba.ssador to Japan 
(Grew), no. 61, Aug. 13, 1932, MS. Department of State, file 124.941/1071. 

The city authorities of Ottawa in 1928 proposed to assess property- 
holders on a street where the new American Legation office building 
was to be located, for the construction of an asphalt pavement. The 
Department of State instructed the Legation that the action of the 
Commissioners for the District of Columbia in regard to property 
owned by foreign governments for legation purposes in Washington 
was governed by the act of Congress approved March 3, 1903 which 
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exempted from assessments for improvements “property owned by 
foreign governments for legation purposes”; that the provisions of 
this act would justify its continuing to urge, on the basis of reci- 
procity, an exemption from the payment of the special paving tax; 
but that, since it was not prepared to insist that legation properties 
were exempt under international law from the payment of special 
assessments, it would take steps toward granting a special allotment 
to the Legation to meet the tax If the Canadian Government declined 
to grant an exemption. The Under Secretary of State for External 
Affairs in Canada subsequently informed tlie Legation that the prop- 
erty became subject to the obligation before title was transferred 
to the American Government, and that the obligation would therefore 
continue in any case. 

Secretary Kellogg to the Legation at Ottawa, telegram 32, Apr. 4, 1928, 
MS. Department of State, file 124.421/46; Assistant Secretary Johnson to 
Minister Phillips, no. 218, May 2, 1028, ibid. /69; the Secretary of the 
Legation in Canada (Newson) to Mr. Kellogg, no. 400, May 8, 1028, 
ibid. /73. 

The city of Berlin in 1932 requested the payment of a provisional 
assessment on American Embassy property for street-cleaning. The 
Department of State took the position that under international law 
there was no immunity from assessments for such services but that, 
since the German Embassy in Washington was exempt not only 
from all taxes but also for assessments for improvements, such as 
sewers and sidewalks, and from assessments for costs of street- 
sweeping, the Embassy should endeavor to obtain waiver of this 
charge on the basis of reciprocity. The German Foreign OflBice, how- 
ever, refused to grant a waiver, saying that the fees were not taxes 
but constituted payments for labor rendered by the municipality. 

The Under Secretary of State (Castle) to the Embassy in Berlin, tde- 
gram 40, Apr. 15, 1932, MS. Department of State, file 124.621/261; the 
Counselor of the Embassy (Gordon) to the Secretary of State (Stimson), 
no. 1842, July 26, 1932, ibid. /275. 

The Italian Ambassador, in April 1921, inquired as to the course 
to be followed to obtain the exemption of the residence owned and 
occupied by the Counselor of Emigration of the Italian Embassy 
from an assessment for paving the alley in the rear of the property. 
The Department replied that it was “aware of no existing grounds for 
exempting property owned by a member of an Embassy or Legation 
and occupied by him as a residence from local assessments made to 
cover an appropriate share of the cost of improvements to a street, 
alley or sidewalk passing the property which can but have the effect of 
enhancing its value”. 
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The Secretary of State to the Italian Ambassador, Apr. 25, 1921, MS. 
Department of State, file 701.0611/111. 

In 1933 the Department of State, in an instruction to the Charge 
d’Affaires ad interim in Prague, said with regard to certain taxes 
allegedly due in respect to tenants living in the Legation building, of 
which the Amfirican Government was the owner : 

It appears from these statements of the Foreign Office that the 
tax is imposed on the tenants, and that the proprietor is merely 
the agent for collecting the tax from them and transmitting it 
to the City of Prague. Obviously one sovereign state is not 
subject to the laws of this nature of another state, and it is not 
within the power of either the Government of Czechoslovakia or 
the City of Prague to impose, by law or ordinance, a duty upon 
the Government of the United States to collect from the tenants 
in its Legation building at Prague and transmit to the local gov- 
ernment taxes due from them. In so far, therefore, as the tenants 
which the American Legation is required to retain against its 
will and to its detriment are concerned, the Government of the 
United States must refuse to act as such a collecting agent. 

The Under Secretary of State (Castle) to the ChargA d’Aflaires ad 
Interim in Prague (Benton), no. 225, Jan. 17, 1933, MS. Department of 
State, file 124.60F1/342. 


TAXES ON PERSONAL PROPERTY 

§409 

In regard to the exemption from taxation in the District of Columbia 
of personal property of foreign diplomatic and consular officers, the 
Department of State has said : 

The members of foreign diplomatic missions and foreign con- 
sular officers in the District of Columbia are exempt in the Dis- 
trict from the payment of personal property taxes on automobiles 
and other personal property, either tangible or intangible, owned 
by them. 

The Assistant Secretary of State (Mossersmith) to diplomatic oflScers, 
Aug. 19, 1937, diplomatic serial 2829, MS. Department of State, file 
701.0611/553a. See also the SetTOt.iry of State to the Hungarian Minister, 
Aug. 11, 1030, im. /3C.1. 

“. . . accredited diplomatic officcr.s, together with the members of their 
households, including secretaries, attaches, clerks, and servants who are 
not citizens of the United States, are exempt from personal taxation, since 
the imposition of personal taxes upon such persons would be contrary to 
the practice followed generally by the nations of the world in respect of 
persons attached to diplomatic missions.” The Secretary of State to the 
Dominican Minister, Aug. 31, 1937, MS. Department of State, file 
701.3911/358. 
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American citizens are not exempt from the payment of such 
taxes by reason of their employment at foreign missions in Wash- 
ington, and should be' required to pay the personal tax upon their 
motor cars. 

Citizens of foreign countries employed at the Embassy or Lega- 
tion in Washington of the country of which they are nationals 
and whose names are included on the List of Employees would 
be exempt from the payment of personal taxes upon their auto- 
mobiles. The applications for motor car license tags should be 
stamped by the mission and the Department of State before 
exemption from taxation is granted. 

With reference to other employees who are not citizens of the 
United States or the country of the mission in which they are 
emplo 3 "ed, the question of exemption from taxation must be de- 
termined in each individual case. If such employees are brought 
to the United States by a Chief of Mission or accompany the 
Chief of Mission to this country, they arc admitted into the 
United States in an official or diplomatic status and accordingly 
should be exempt from the payment of personal taxes as an act 
of international comity. An alien resident of the United States 
who, as you state, is “fortunate enough to be employed by an 
embassy or legation of a foreign country” would not be exempt 
from the payment of personal taxes. The Department will con- 
tinue to exercise extreme caution before stamping the application 
of a person in this category to ascertain that the applicant should 
be exempt from the payment of personal taxes. 

The Chief of the Division of Protocol of the Department of State (Sum- 
merlin) to 0. A. Russell, Deputy Assessor of tlie District of Columbia, Jan. 
3, 1939, MS. Department of State, 701.0611/583. 

In 1918 the Department of State transmitted to the Board of Com- 
missioners of the District of Columbia a communication from the 
High Commissioner of the French Republic stating that several mem- 
bers of the High Commission had received notices relative to a per- 
sonal tax due to the District of Columbia. The Department observed 
that the High Commissioner assumed that these notices had been 
sent by mistake, and pointed out that the Secretary of the Treasury 
had held on February 12, 1918 that the personnel of the High Com- 
mission, by the same right as that of embassies, was exempted from 
the payment of the Federal income tax. The Board of Personal Tax 
Appraisers of the District informed the Department on June 7, 1918 
that the corporation counsel was of the opinion that the members of 
the Commission were entitled to exemption from taxation upon their 
personal property located in the District and that the assessments in 
question had been stricken from the record. 

The Assistant Secretary of State (Phillips) to the Board of Commis- 
sioners of the District of Columbia, May 14, 1918, MS. Department of State, 
file 701.0611/14 ; William Richards, of the Board of Personal Tax 
Appraisers, to Mr. Philllx>s, June 7, 1918, ihid. /17. 
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In 1929 the Mexican Ambassador wrote to the Department of 
State concerning the taxation by the Government of the District of 
Columbia of the personal property of a stenographer, a Mexican 
citizen, attached to the Mexican Agency of the General Claims Com- 
mission, United States and Mexico. The Department pointed out 
that there had been no general agreement between the United States 
and Mexico to accord to members of the Mexican Agency or secre- 
tariat of the Commission exemption from taxation on jiroperty in 
the United States or to accoi’d to members of the American Agency 
exemption from taxation on property in Mexico and that, in its 
opinion, the District authorities were legally within their right in 
making the assessment in question. Subsequently the authorities of 
the District of Columbia expressed the view that a stenographer of 
tlie General Claims Commission could not properly be classed as a 
member of the official household of the Mexican Ambassador and 
entitled to exemption. 

The Secretary of .State to the Mexican Ambassador, Nov. 25, 1929, MS. 
Department of State, file 701.06/255. 

The president of the Board of Commissioners of the District of Columbia 
on Nov. 29, 1939 informed the Secretary of State that it had been the 
custom to issue dog licenses without cost to all legations provided a letter 
from the legation was sent to the collector of taxes with a request for the 
license. President Hazen to Secretary Hull, Nov. 29. 1039, MS. Depart- 
ment of State, file 701.5611 Taxation/13. 

The Department of State wrote to the Governor of Maryland in 
1929 saying that in its estimation exemption from taxation on per- 
sonal property should be extended to all the members of the official 
stalf of a foreign mission and expressing the hope that steps might 
be taken to insure that the members of suites of diplomatic missions 
in Washington residing in the State of Maryland would be exempt 
from all personal taxation. 

Secretary Kellogg to the Governor of Maryland, Feb. 26, 1929, MS. 
Department of State, file 701.0611/340. 

On May 9, 1922 the Department of State transmitted to the Governor of 
Virginia a note from the British Ambassador in regard to a request ad- 
dressed to a clerk to the military attachd of the British Embassy that he 
remit to the treasurer’s ofiice of Arlington County, Virginia, a certain sum 
to cover a personalty tax ; the Ambassador asked that information concern- 
ing the clerk’s status be communicated to the competent autliorities of Vir- 
ginia in order that similar requests might be discontinued. Secretary 
Hughes to the Governor of Virginia, May 9, 1922, MS. Department of State, 
file 701.0611/147. To the same effect see Mr. Hull to the Governor of Vir- 
ginia, Mar. 25, 1933, ibid, 701.4111/813 (with reference to an archivist and 
cipher officer). 

In May 1939 the Egyptian Minister asked whether arrangements 
could be made to have a waiver or consent issued by the Federal 
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Estate Tax Bureau of the United States Government so that funds 
and securities belonging to the late Egyptian Minister in 'Washington, 
and placed by him in a bank in Washington, might be transferred 
from the United States. The Treasury Department was of the view 
that the provisions of the Federal estate-tax law applied to his estate 
to the same extent that they applied to the estates of other non-resident 
aliens and that therefore no transfer certificates could be issued until 
an estate-tax return had been filed on behalf of the decedent’s estate 
and any tax shown to be due had been paid. 

The Secretary of State to the Minister of Egj’iit, June 21, 19.39, MS. 

Department of State, file 701.8311/239. 

As an act of international courtesy and on a reciprocal basis, 
the Department of Vehicles and Traffic of the District of Co- Fees and 
lumbia issues, free of charge, special diplomatic license plates ^^^o^obiles 
for automobiles belonging to members of the foreign diplomatic * 

corps in Washington and the members of their families. The 
fee for tags in the District of Columbia is composed of (1) charge 
for license plates and registration cards; and (2) tax upon motor 
cars, both of which are waived by tins Government. Gratuitous 
drivers’ permits are also granted to foreign diplomatic officers 
residing in Washington and the members of their families. 

The Assistant Secretary of State (Me.ssersinith) to the Mexican Ambas- 
sador (Ndjera), Mar. 23, 1938, MS. Department of State, file 701/224. 

The Department of State informed the Minister to China in 1931 that, 
with a few exceptions, tlie issuance at Wasliington of diplomatic tags and 
licenses was restricted to those persons whose names appeared in the Diplo- 
matic List. The exceptions referred to included consular oflBcers attached 
to missions and chancelors of embassies or legations who received their 
appointments from the heads of their resiM'Clive states. Tlie Department 
stated that it saw no objection to the Minister’s continuing to request the 
municipal government at I’ciping to issue tags and licenses for motorcars 
belonging to the American ollicers who.se names appeared on the diplo- 
matic list and to the commissioned oflicers of the Legation guard, and also 
for such motorcars and motortrucks as were the property of the United 
States. It expressed the opinion timt requests by the Legation for the 
issuance of diplomatic tags and licenses for motor vehicles owned other- 
wise than as stated above should be discontinued. Assistant Secretary 
Castle to Minister Joiiuson, no. 410, Mar. 10, 1931, MS. Department of 
State, file 701.0(193/0. 

On Apr. 2, 1923 the Diqiartment of State informed the chiefs of mission 
in Wasliington that the Board of Corami.ssioncrs in the District of Co- 
lumbia had caused special antonioliile tags to tie issued for their use. It 
had been made clear to the police department, it was said, that the absence 
of a diplomatic tag in no way changed the status of the other members 
of tlie Diplomatic Corps who were entitled to the same diplomatic priv- 
ileges then extended to them, the tag slmiily serving as an extra precau- 
tion against any inconvenience to the head of the embassy or legation. 

The Secretary of State to the chiefs of mission at Washington, Apr. 2, 1923, 

MS. Department of State, file 701.0011/51d. 
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The Customs Begulations of the United States (193Y) provide: 

Baggage Art. 432. Baggage. — (a) Upon application to the Department 

of State and appropriate instructions from the Treasury Depart- 
ment in each instance, the privilege of admission free of duty 
without entry shall be extended to the baggage and effects of the 
following representatives of foreim governments, and their 
families, suites, and servants, provided the Governments which 
they represent grant reciprocal privileges to American officials 
of like grade accredited thereto or en route to or from other 
countries to which accredited. 

(1) Ambassadors, ministers, and charges d’affaires; and 
secretaries, and naval, military, and other attaches of em- 
bassies and legations, high commissioners, consular officers 
and trade representatives, accredited to this Government or 
en route to or from other countries to which accredited ; and 

(2) Other high officials of foreign governments and such 
distinguished foreign visitors as may be designated by the 
Department of State. 

(5) In the absence of special authorization therefor from the 
Department prior to the arrival of representatives of foreign 
governments enumerated in paragraph (a) (1), the privilege 
may be extended to their baggage and effects upon presentation 
of their credentials or other proof of their identity. 

(<?) Foreign ambassadors, ministers, and charges d’affaires; 
and secretaries, and naval, military, and other attaches of foreign 
embassies and legations shall not be detained or inconvenienced, 
and their baggage and effects shall remain inviolate. Every 
proper means shall be afforded them to facilitate their passage 
through ports of the United States. 

(<f) The privilege of admission free of duty without entry of 
their baggage and effects may also be extended to representatives 
of this Government of the classes enumerated in paragraph (a) 
(1), including Treasury attaches and Treasury representatives, 
together with their families, suites, and servants, returning from 
their missions abroad, upon the production of their credentials. 
. . . The free entry authorized hereunder shall not extend to 
alcoholic beverages, with respect to which the persons enumerated 
in this paragraph shall receive no other exemption from duty 
and internal-revenue tax than is allowed returning residents of 
the United States in accordance with article 420 of these 
regulations. 

(e) If by accident or unavoidable delay in shipment, the bag- 
gage or other effects of a person of any of the classes mentioned 
in this article shall arrive after him, the same may be passed 
free of duty, under the conditions specified above, upon satisfac- 
tory proof of ownership. 
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Art. 433. Imported articles. — {a) Costumes, regalia, and other 
articles, including office supplies and equipment, for the official 
use of members and attaches of foreign embassies and legations, 
consular officers, and other representatives of foreign govern- 
ments, may be admitted free of duty provided the countries 
which sucii persons represent accord like privileges to corre- 
sponding officials of the United States. . . . Articles for the 
official use of representatives of foreign governments not listed 
in T.D. 41046, or any amendment thereof, shall be admitted free 
of duty only upon the i-eceipt of instructions from the depart- 
ment, which will be issued only when application therefor is 
made through the Department of State. 

(6) Packages bearing the official seal of a foreign government 
with Avhich the United States has diplomatic relations, accom- 
panied by certificates under such seal to the eifect that they con- 
tain only official communications or documents, may be admitted 
free of duty without cu-stoms examination. 

(c) The privilege of importing free of duty articles for their 
personal or family use may be granted to (1) members and 
attaches of foreign emba.ssics and legations, and (2) consular 
officers and other representatives of foreign governments to whom 
the privilege is accorded under special agieements between the 
United States and the countries which they represent; but in 
either case the privilege may be granted only u])on the depart- 
ment’s instructions in each instance which will be issued only 
upon the request of tlie Dejiartment of State. The special agree- 
ments referred to are published in the Treasury Decisions. 

For a collection of material on exemption from customs duties, see 
the comment in the Han-ard draft convention on “Diplomatic Privileges 
and Immunities", 26 A.J.I.L. Supp. (1932) 107. 

“Exemption from the payment of custom duties is not a right that may 
be demanded by a diplomatic representative but is a courtesy extended to 
him.” AV. R. Castle, Jr., of the Division of Western European Affairs of 
the Department of State, to the Secretary of the Swiss Legation (Jenny), 
Apr. 15, 1020, MS. Department of State, file 701.0611/89. 

A mother, sister, or other relative of a foreign diplomatic 
officer who is acting as a member of his family is entitled to the 
free entry privileges. 

The Assistant Secretary of the Treasury (Moss) to the Secretary of 
State (Huglies), Dec. 18, 1923, MS. Department of State, file 701.0611/186. 

. . . Representatives of foreign governments and their suites 
coming to the United States on temporary official missions, al- 
though not having diplomatic status, are entitled to the free entry 
of their personal effects at the time of arrival, and the heads of 
such missions may import free of duty any merchandise intended 
for their personal or official use. 

Jtid, 
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. . . foreign trade commissioners and assistant trade com- 
missioners assigned to the United States are granted free entry 
upon a basis of reciprocity for their baggage and effects upon 
arrival and return to their posts in this country after visits 
abroad but do not enjoy the privilege of importing articles for 
their personal use free of duty subsequent to their latest arrival. 

The Assistant Secretary of State (White) to the Secretary of the Treas- 
ury, Nov. 15, 1930, MS. Department of State, file 637.11241/66. See Treas- 
ury decision 43175 (19^). 

The Treasury Department instructed collectors and other officers of the 
customs, on June 8, 1926, that as trade commissioners have a status similar 
to consular officers they should accord the usual customs courtesies and 
free-entry privileges to American trade commissioners returning from their 
posts abroad, upon production of their credentials. Treasury decision 
41623. 

In general, clerks of foreign embassies and legations in "Washing- 
ton do not enjoy the privilege of free entry or importation except 
so far as free entry of certain goods for residents and non-residents 
of the United States is provided for in the customs regulations. 
However, upon request from a foreign mission for “customs facili- 
ties” for a member of its clerical staff, the Treasury Department 
is asked to expedite passage for that employee through the customs. 

Secretary Stimson to the Leg.ition at, Peiping, telegram 323, Oct. 2, 
1929, MS. Department of State, file 701.0611/353. See also the Assistant 
Secretary of State (Wright) to the Ambassador to Mexico (Sheffield), 
no. 200, Feb. 21, 1925, im. /242. 

Special reciprocal agreements have been entered into with the Gov- 
ernments of Germany, Cuba, and Sweden granting free entry in certain 
cases. The Secretary of State? to the German Ambassador, Dec, 20, 1928, MS. 
Department of State, file 662.11241/38; the .Assistant Seci'etary of State 
(White) to the Cuban Charge d’ Affaires ad interim (Baron), May 31, 1032, 
ibid. 637.11241/88; the Under Sreretary of State (Castle) to the Swedish 
Minister (Bostrom), Jan. 5, 1933, ibid. 658.11241/19. 

See also the agreement effected by exchange of notes on Oct. 11, 1940 
between the United States and Brazil, providing for reciprocal customs 
privileges for the diplomatic and consular representatives of each country 
and their clerical personnel. Ex. Agree. Ser. 185. 

The privilege of free entry is jiot extended to honorary 
consuls and honorary employees of diplomatic missions and con- 
sulates, either accredited to the United States or en route to and 
from their posts in other countries. However, upon the re- 
quest of the mission concerned in each instance, arrangements 
may be made for an expeditious passage of such persons through 
the customs upon their arrival at United States ports. 

The Assistant Secretary of State (Bogers) to the Mexican Ambassador 
(Puig), July 19, 1932, MS. Department of State, file 701.1211/549. 
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The Counselor of the Italian Embassy in Japan was extended the 
“usual courtesies, including the free entry of his baggage and effects 
without examination” upon his arrival at San Francisco in 1909. 

The Acting Secretary of the Treasury (Cioolidge) to the Secretary of 
State (Knox), Apr. 3, 1908, MS. Department of State, file 18966/1. 

The Treasury Department in 1936 authorized the customs officers 
in New York to extend the usual customs courtesies and free-entry 
privileges to the wife of the Brazilian Minister in Warsaw, who was 
expected to arrive in transit at that port. 

The Assistant Secretary of the Treasury (Gibbons) to the Secretary 
of State (Kellogg), Feb. 20, 1926, MS. Department of State, file 
701.3231/16. 

. . . the classification of persons attached to a diplomatic 
mission for the purpose of determining wlio are entitled to the 
privilege of free importation is usually made on the basis of 
reciprocity, taking into consideration the treatment accorded 
by foreign governments to persons attached to American diplo- 
matic missions. No discrimination is made against the servants 
as they do not come within the grade of personnel of a diplo- 
matic mission to whom the privilege of fi'ee importation is 
generally granted for all purposes. 

Acting Secretary Castle to Representative Schafer, June 27, 1931, MS. 
Department of State, file 811.114 Diplomatic/261. 

Chiefs of Mission are not limited in the value of merchandise 
which they may import for their personal or family use, and all 
members of diplomatic staffs — counsellors, secretaries, and at- 
taches — enjoy the same customs privileges as do Chiefs of Mission. 

The Acting Secretary of State (Carr) to the Spanish Aml)assndor (De 
Cardenas), Aug. 25, 1933, MS. Department, of State, file 701.0611/436. 

Supplies intended for official use of foreign embassies and 
legations and foreign consulates in the United States, such as 
ofce furniture and office material, may be entered free of duty. 
Exhibits of the products of foreign countries, if forming a fosrt 
of the peimiavent exhibitiom in the consulates may also be ad- 
mitted free of duty. 

The granting of these customs exemptions to diplomatic and 
con.sular officers of foreign countries is conditional upon the 
granting of similar exemptions to American diplomatic and 
consular officers by these counfries. 

Any material imported by a foreign government to be used 
in constructing an embassy or legation building is exempted from 
the payment of customs duties. 

Tlie Assistant Secretary of State (Messoramlth) to American diplomatic 
officers, Aug. 19, 1937, diplomatic serial 2829, MS. Department of State, file 
701.0611/553a. 
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The Department of State informed the Embassy in Tokyo in 1930 
that the Government of the United States would admit free of duty 
on a basis of reciprocity any building material imported for the 
repair of foreign-government-owned buildings as well as material 
for the construction of new buildings. 

Secretary Stimson to the Embassy at Tokyo, telegram 181, Oct. 4, 1930, 
MS. Department of State, file 125.6431/52. To the same effect, see the 
Acting Secretary of State (Castle) to the Embassy at Paris, telegram 208, 
May 18. 1931, Hid. 125.6971/291. 

In 1939 the Venezuelan Ambassador requested that the collector of 
customs at New York be authorized to change from the special entry 
at the New York World’s Fair ground to the admission free of duty 
a shipment of Venezuelan woods left over from the Venezuelan 
pavilion at the New York World’s Fair so that it might be sent to 
Washington to be used in the construction of the Embassy buildings. 
This authorization was issued. 

The Secretary of State to the Venezuelan Ambassador, May 29, 1939, MS. 
Department of State, file 701.3111/298. 

The Egyptian Legation was granted exemption from customs duties on 
various objects which the members of the Legation staff desired to pur- 
chase for their personal use from the Egyptian exhibit at the Century 
of Progress Exposition In Chicago. The Treasury Department stated: 

“If articles are to be withdrawn from the custody authorized by Public 
Resolution No. 56 [47 Stat. 905] for the personal use of members of the 
official staS of the Egyptian Legation and a formal request is first received 
by this Department through your Department for remission of the duties 
payable on withdrawal, the Treasury Department will authorize the with- 
drawal of the articles free of customs duties in accordance with its usual 
practice with respect to duties payable on an Import transaction to which 
an Egyptian dipiomatic officer is n party.” The Acting Secretory of State 
to the Egyptian Chargd d’Affaires ad interim, July 13, 1933, MS. Depart- 
ment of State, file 701.PE & CC/45. 

Diplomatic officers may import gasoline free of duty at any 
time during their official residence. 

• • • • • * • 

With regard to importations of gasoline it may be stated, how- 
ever, that tnere is no authority under which duty may be refunded 
or remitted for gasoline purchased by a diplomatic or consular 
officer from an importer or dealer in this country after the release 
of the commodity from Government custody or control. 

The Assistant Secretary of State (Welles) to the Brazilian Ambassador 
(Aranba), Nov. 9, 1934, MS. Department of State, file 701.0811/481. 

Mail parcels for the members of families of Chiefs of Mission, 
including their wives, and for all other members of diplomatic 
staffs and their families are always examined by the customs 
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authorities. Such parcels are admitted free of duty upon com- 
pliance with the rules set forth in the Department’s circular note 
of April 19, 1926, to foreign missions at Washington. . . . 

Packages arriving other than by mail addressed to Chiefs of 
Mission are admitted free of duty without examination. The 
customs authorities reserve tlie right to examine packages arriv- 
ing other tlian by mail addressed to subordinate members of dip- 
lomatic staff.s or nieinbei's of their families, but inasmuch as such 
packages are covered by the usual .^hipping papers setting forth 
their contents thej’ ai'e pi'acticall}' always pas.sed without customs 
inspection. 

The Cliief of the Divi.sion of Latin Aineric-an Affairs (Wilson) to the 
First Seeret.ary of the Peruvian Embassy (Mendoza), May 115, 1932, MS. 
Department of State, flic 701.FE & CC/24. For the circular note of Apr. 
19, 192G, see ibid. 611.00241/87. 

Mail parcels containing articles for the pe>sonal use of mem- 
bers of the families of Chiefs of Mission, or for members of the 
diplomatic sttiffs of Missions or their families, am admitted free 
of duty upon a request for free entry tlivough the Department of 
State. A notice of the arrival of ])arcels will be sent by the 
Customs Bureutt of the Washington Post Office to addressees of 
mail parcels ivithin the aforementioned category, and it is re- 
qtiesled tliat the original notice be forwarded to the Depart- 
ment of Stale in each instance with the usual note requesting 
free entry of the parcel in question. 

Scaled mail jiarctds addressed to persons other than Chiefs 
of Diplomatic Missions are retained by the Postmaster, who 
will send a notice to the addressee advising him of the arrival of 
the parcel and requesting him to appear and open the parcel in 
the presence of ]K)stal and customs officers or to furnish written 
authority whereby it may be opened by the said officers for the 
examination of its contents. 

Inasmuch as Article 426 of the United States Customs Regu- 
lations of 1931 provides for the free entry, on a basis of reci- 
procity, of articles for the official use of diplomatic and consular 
officers, it is not necessary for the Treasury Department to in- 
struct collectors of customs regarding the fi’ee entry of such 
articles, and therefore unnecessary for requests for their free 
entry to be made through the Department of State. A note stat- 
ing that the articles are for official use and requesting their free 
entry may be addressed by the Mission or Consulate concerned 
direct to the local customs officers. 

Tlie Soc'rotar 3 ' of Stiito lo tlie cliiofs of mission in Wasliiiigton, Apr. 9, 
1034, MS. Deiiartinent of Stale, file 701.FB & CC/03. 

Article 361 (a), (b), and (o) of the Customs Regulations of 1937 
provides : 

■ Articles addressed . to ambassadors, ministers, and charges 
d’affaires, representing foreign governments in the United States, 
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shall be delivered to the addressees without submission to customs 
officers. 

. . . Articles intended for the personal use of members of the 
families of ambassadors, ministers, and charges d’affaires; or for 
members and attaches of foreign embassies and legations or 
members of their families, may be admitted free of customs duty, 
upon the Treasury Department’s instructions to the collector 
of customs in each instance, which instructions will be issued 
only upon request of the Department of State. 

... Articles addressed to members and attach^ of foreign 
embassies and legations and to consular and other representatives 
not heretofore mentioned, bearing the official seal of a foreign 
government or inclosed in its official envelope, and indicating 
from casual examination, without breaking the seal, that they 
contain only official communications or documents, shall be for- 
warded immediately to the addressees without customs examina- 
tion. Sealed and unsealed articles addressed to “consular and 
other representatives” referred to in this paragraph, when believed 
to contain dutiable merchandise, shall be subject to usual customs 
treatment. 

A Secretary to the Italian Embassy at Washington ordered some 
linens from a foreign country. When they arrived in the United 
States he had become Italian Vice Consul at PittsbuTgh. The Em- 
bassy requested free entry for the parcel since the linens were ordered 
while he was still a member of the Embassy staff. This was refused 
by the Treasury Department on the ground that Italian consular 
officers in the United States were not entitled to free importation for 
their persqnal use and that the exemption from duty on imported 
merchandise depended upon the status of the officer at the time of 
importation and not at the time the goods were ordered. 

The Assistant Secretary of the Treasury (Gibbons) to the Secretary of 
State (Hull), Jan. 9, 1936, MS. Department of State, file 611.65241/143%. 

In an instruction to the Minister to Bolivia in 1907 in respect to a 
protest published by several merchants in La Paz alleging the abuse 
by diplomatic representatives of the privilege accorded by the Bolivian 
Government for the free introduction of furniture, etc., the Department 
of State said : 

... The privilege of free importation of household effects 
by diplomatic and in some cases consular officers, on condition of 
reciprocity, is well grounded in international law, and the practice 
of disposing of the effects of a retiring envoy is sanctioned by 
common usage. Any perversion of the privilege to the commer- 
cial profit of the envoy during his term of residence would of 
course be an abuse tending to make him unacceptable to the gov- 
ernment to which he is accredited. 

Acting Secretary Bacon to Minister Sorsby, no. 94, July 1, 1907, MS. 
Department of State, file 7347/-8. 
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A member of an embassy in Washington, upon being transferred to 
Japan, left most of his furniture with a storage company in Wash- 
ington. After his death the Department of State informed the 
embassy that no difficulties would ai’ise w'ith regard to the payment 
of customs duties on such articles of furniture as might be sold. 

J. C. Holmes, of the Division of Protofol and Conferences in the Depart- 
ment of Stjite, to Sei-retary pra-idmead, Peh. 12, 1030 (personal), MS. 
Department of State, file 701.0(!ll/524. 

. . . the Treasury Department accords free entry as an act 
of international courtesy only upon the assumption that the ar- 
ticles which arc the subject of this privilege will not be dealt 
with on any commercial basis while they remain in the United 
States. When free entry has been properly accorded, the goods 
are exempt from any further customs regulation or control. 

The Assistant Secretary of the Treasury (Gibbons) to the Secretary 
of State (Hull), Nov. 24, 1930, MS. Department of State, file 701.6111/879. 

The exemption from payment of duty on the importation of mer- 
chandise by diplomatic officers for their use or the use of their families 
provided for in the United States Customs Regulations of 1937 — 

includes free entry for their automobiles, new or old, since the 
Treasury Department has ruled that automobiles are classed as 
personal effects and therefore are entitled to free entry under the 
provisions of the United States Customs Regulations. This Gov- 
ernment asserts no claim on automobiles imported by diplomatic 
officers assigned to the United States when such automobiles are 
used by the officers importing them and are subsequently sold. 

The Assistant Secretary of State (Messcrsinilh) to the Mexican Ambas- 
sador (Najera), Mar. 23, 1938, MS. Department of State, file 701/224. 


OTIIKR TAXES 

§111 

A so-called Callao port tax was imposed by the Peruvian Govern- 
ment in 1935 on steamship passages, freight, and baggage, which tlie 
Peruvian authorities claimed they were entitled to collect from mem- 
bers of the Diplomatic Corps at Lima. Tlie matter was referred to 
tlie Treasury Department by tlie Department of State, and the former 
replied on July 25, 1936: 

It appears that the taxes in question are imposed on all travel- 
lers using the facilities of the port works, consisting of wharv^, 
docks, and piers. The taxes are collected by the steamship 
companies handling the business and are paid over to the 
Frederick Snare Corporation, a private corporation which con- 
structed the port works, under a contract with the Peruvian 
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Government, the terms of which authorized that corporation to 
administer the port works and apply the proceeds of the taxes 
in payment of the cost of construction and administrative 
expenses. 

No authority has been found dealing specifically with the 
question of whether diplomatic representatives are entitled to 
exemption from such service charges to the same extent as from 
taxes. However, in an analogous situation, namely, the consti- 
tutiorial exemption of the United States from taxation by the 
various states, the distinction between taxes and service charges 
has been clearly recognized and the general rule, as gathered 
from the authorities, appears to be that the exemption from 
taxation to which the United States is entitled under the con- 
stitution extends to service charges only where they are imposed 
in the exercise of the taxing power, rather than in the enforce- 
ment of a contractual obligation. Sands v. Manistee River Im- 
provement Co., 123 U.S. 288; Racket Company v. Keokuk, 95 
U.S. 80; Transportation Company v. Parkersburg, 107 U.S. 
69^ Muse V. Glover, 119 U.S. 543 ; 24 Comp. Dec. 45. 

Tne exemption to which foreign diplomatic representatives 
are entitled under the recognized principles of international 
law would seem to rest upon a basis no less broad than the ex- 
emption from state taxation to which the United States is en- 
titled under the constitution, and consequently it would follow 
by analogy that the diplomatic representatives would be entitled 
to exemption from the payment of service charges only if those 
charges were exacted imder the taxing power. 

In the light of the above it may be stated that if the exaction 
in the instant case is one imposed pursuant to the taxing power, 
whether as compensation for the use of port facilities or other- 
wise, thus constituting an involuntary exaction, it would stand 
on the same footing as an ordinary tax and the exemption would 
apply, whereas, if it is an exaction representing compensation 
for use based on contract, no exemption could be granted. 
From the information you have furnished with respect thereto, 
this Department is of the opinion that the exaction imposed by 
the Peruvian Government falls in the latter category, and that 
if such charges were imposed by the United States govern- 
ment, foreign diplomatic representatives would not be entitled 
to exemption therefrom. 

The Department instructed the Charge d’Affaires ad interim in 
Peru that it was believed that he would not be warranted in pro- 
testing against the collection of these charges by the Peruvian 
Government. 

The Acting Secretary of the Treasury (Taylor) to the Secretary of 
State (Hull), July 25, 1936, and Assistant Secretary Welles to (jharg6 
Dreyfus, no. 922, Aug. 12, 1936, MS. Department of State, file 823.841/7. 

Foreign diplomatic representatives accredited to the United States 
and the employees of foreign diplomatic missions in the United 



DIPLOMATIC IMMUNITIES 


595 


States wlio are not citizens thereof and who are recognized by the 
Department of State, as having a diplomatic status are exempt from 
tax under the Social Security Act. 

The Acting St'crctary of the Treasury (Magill) to the Secretary of 
State (Hull), Oct. 2, 1937, MS. Department of State, file 811.5074 Foreign 
Dip. and Con. Ofricors/.12 ; Mr. Mngill to Mr. Hull, Mar. 25, 1938, ibid. /05. 

A.s to social-security taxes in foreign countries and their aiuiiiealion to 
American diplomtitic and consular employees, sec post, ch. XV, §438. 

It is ... the opinion of this Department that diplomatic 
representatives of Norway and such consular officers of Norway 
as are not engaged in professional business, trade, manufacture 
or commerce are exemfit from tax on shipments containing 
articles wliich they imimrt for their personal use, including lift 
vans carrying such shipments. 

The St'cretary of Stale to the Norwegian Minister, Oct. 26, 1936, MS. 
Department of St.'ite, file 701.0611/545. 

The German Ambassador, in December 1927, requested free entry 
for a lift-van containing household goods belonging to the Coun- 
selor of tlie Swiss Legation wliich the widow of the late German 
Ambassador wished to use for the shipment to Germany of the 
latter’s effect.s. The Treasury Department authorized the customs 
officer at Washington, D. C., to waive the assessment of duty on 
the van, although it was not being exported by the Legation import- 
ing it and had remained iu-thc United States longer than the usual 
30-day jieriod. It was stated that similar action would not bo taken 
in the future unless it were established that the Government of the 
diplomatic officer making the reipiest extended or was willing to 
extend such privilege to American diplomatic officers. 

The Secretary of State to the German Ambassador, Apr. 27, 1928, MS. 
Department of State, file 701.6211/728. 

The German Ambassador in 1922 requested that American consular 
officers in Germany be instructed to waive payment of the usual fee for 
the certification of invoices covering household goods and furniture 
of German diplomatic and consular officers in the United States. The 
Secretary of State replied that it was not feasible to comply with his 
request since the invoice fees mentioned were mandatory under the 
Consular Regulations. 

The Secretary of State to the German Ambassador, Dec. 5, 1922, MS. 
Department of State, file 701.0611/1CO. 

The American Charge d’Affaires ad interim in Yugoslavia was 
required to pay an octroi or municipal customs tax on an automobile 
taken by him from the United States to Yugoslavia. The Yugoslav 
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Government refused his request for reimbursement of the tax on the 
ground that under Yugoslav law exemption from taxation was only 
accorded to heads of mission and not to members of their official suites. 
The Department of State in an instruction to the Charge, after quot- 
ing the statement contained in IV Moore’s Digest 676 to the effect that 
diplomatic exemption might not be claimed by way of usage and 
reciprocity from municipal octroi duties, which was based on a Depart- 
mental instruction of January 20, 1896 to the American Legation in 
Borne, stated : 

In view of the Department’s above quoted decision in this 
matter, it does not consider that it can properly instruct you 
to make representations to the Yugoslav Government that you 
should be exempt, as a maiter of rights from the payment of the 
“octroi” duties in question. It desires you, however, to inform 
the Yugoslav Foreign Office that all Yugoslav diplomatic officials 
in this country enjoy absolute exemption from taxation on cars 
brought by them into the United States and that, therefore, this 
Government considers that on the ground of comity all American 
diplomatic officers in Yugoslavia ^ould enjoy similar privileges 
and be exempt, inter alia, from the payment of “octroi” duties 
on cars brought by them into the city of Belgrade. You will 
also inform the Yugoslav Foreign Office that if the Yugoslav 
Government is not prepared to exempt American diplomatic 
officers from the payment of the “octror’ duties in question, this 
Government will have to reconsider its position with regard to 
the total exemption from taxation at present enjoyed by Yugo- 
slav diplomatic officials in this country in connection with 
automobiles owned by them. 

Under Secretary G^ew to Cbargd Paddock, no. 58S, Sept. 8, 1925, MS. 
Department of State, file 701.06601i/3. 


MISCELLANEOUS CASES 

§412 

Section 3 of the Immigration Act of 1917 (39 Stat. 874, 878) pro- 
Immlgratlon vides for the exclusion of aliens afflicted with a dangerous contagious 
disease. It provides further that nothing in the act “shall be con- 
strued to apply to accredited officials of foreign Governments, nor 
to their suites, families, or guests”. The minor son of an accredited 
official of the Chinese Government was denied admission into the 
United States because he was found to be afflicted with a dangerous 
contagious disease. A demurrer to a petition for a writ of habeas 
corf us was overruled by the District Court of the United States and 
the petitioner discharged on the basis of the statutory provisions 
above referred to. 

Ex parte Cheuk Oar lAtn, 285 Fed. 396 (N.D. Calif., 1922). 
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The Attorney General, on May 8, 1919, expressed the following 
opinion to the Secretary of State with respect to certain questions 
which the Secretary had asked in regard to the act approved March 3, 

1917 known as the “Keed amendment” (39 Stat. 1069) — Plater made Importation 
applicable to the District of Columbia Stat. 1151) — ^relating to the 

transportation of liquor in interstate commerce, and in regard to the liquor 
act approved November 21, 1918 (40 Stat. 1045, 1047) prohibiting the 
importation of intoxicating liquors into the United States during the 
continuance of the war and period of demobilization : 

It follows that, while the inmorting into this country or the 
bringing into the District of Columbia in interstate commerce 
of intoxicating liquors is an offense against the laws referred to, 
no diplomatic representative of any foreign country, received by 
The President and residing in the District of Columbia, nor any 
domestic servant of such representative whose name has been duly 
registered, is subject to arrest for such an offense. Intoxicating 
liquors belonging to such a diplomatic representative are a part 
of his goods and chattels, and, as such, are not subject to seizure 
or detention. This immunity does not extend, however, to per- 
sons, other than the representative himself and his registered 
domestic servant, who may be found transporting liquors from 
any point within the United States into the District of Columbia 
although such liquors may be the property of a foreign diplomatic 
representative and are being transported for delivery to him. 

It is unlawful to sell intoxicating liquors in the District of 
Columbia. It would be scarcely claimed that an indictment under 
this law could be defeated by showing that the sale was made to 
a diplomatic representative of a foreign country. Likewise, it 
is unlawful to cause intoxicating liquors to be transported from 
Baltimore, for instance, to Washin^n. And I apprehend that 
one could not successfully defend against an indictment for such 
transportation by showing that the liquors transported were tiie 
goods and chattels of a foreign diplomatic representative. 

■ ■ • • • • • 

In accordance with the law as above stated, I . answer your ques- 
tions as follows : 

1. A railroad or express company or other carrier is not exempt 
from the penalty of the Heed Amendment if it transporte in inter- 
state commerce a shipment of intoxicating liquors consigned to a 
diplomatic representative residing in the District of Oolumbia. 

2. A vendor or manufacturer of intoxicating liquors who ac- 
cepts an order for intoxicating liquors from a diplomatic repre- 
sentative of a foreign country residing in the District of 
Columbia, and ships the same in interstate commerce into the 
District of Columbia addressed to such diplomatic representative, 
is suWect to the penalty of the Heed Amendment 

3. Laws prohibiting importation are enforced by criminal 
prosecutions and by seizure and forfeiture of goods. They can- 
not be enforced against a diplomatic representative who is im- 
mune from arrest and whose goods and chattels are not subject 
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National 
• Prohibition 
Act of 1919 


to seizure. It follows that a shipment of liquors front abroad, 
addressed to a diplomatic representative in the District of Co- 
lumbia, cannot be seized or molested, and hence its entry must 
be permitted. Having thus entered the country, its transporta- 
tion from the seaport to its destination is an incident of foreign 
and not interstate commerce, and hence not prohibited. 

Attorney General Palmer to Secretary Lansing, May 8, 1019, MS. Depart- 
ment of State, tile 811.114 Diplomatic/1. 

In a letter addressed to the Secretary of State on December 5, 1919, 
relating to the National Prohibition Act of October 28, 1919 (41 
Stat. 305) , the Attorney General said : 

. . . Title II of that act, however, which goes into effect con- 
temporaneously with the Prohibition Amendment, makes it un- 
lawful to transport liquor witliin the United States without re- 
gard to whether the transportation be intrastate, interstate or 
foreign commerce. I am, therefore, constrained to the view that 
when that Act becomes effective it will be unlawful for any com- 
mon carrier to transport from the sea port to Washington any 
intoxicating liquors intended for beverage purposes, although 
they be consigned to a diplomatic representative of a foreign 
country. 

Of course, as you suggest, on account of the immunity of diplo- 
matic representatives from arrest and the immunity of their 
goods and chattels from seizure, such representatives cannot be 
prevented from transporting to Washington personally, and 
through their registered servants, such intoxicating liquors as 
they may bring into the country. 

Attorney Gener.'il Palmer to Secretary Lansing, Dec. 5, 1919, MS. De- 
partment of State, file 811.114 Diplomatic/2. 

Referring to your oral inquiry regarding the method now to 
be pursued in the matter of the trans))ortation within the United 
States of wines and liquors intended for members of the diplo- 
matic corps in Washington, I beg to say that, aecording to a letter 
which has been received from the proper authoi'ity on the subject, 
“intoxicating liquors imported by a foreign dijilomatic repre- 
sentative ma,v be deliieied to him in penson or to a designated 
member of his househ.old, and may then be transjiorted in the 
personal custody of such foreign diplomatic reiJiesentative or 
the designated member of his household, and not otherwise, by 
any available means of transportation, without molestation or 
interference. A.s you are aware, neither the employees of the 
Treasury Department eharged with the enforcement of the pro- 
hibition laws nor any other officials of the Government have 
authority under the law to issue formal permits authorizing the 
transportation within the United States of intoxicating liquors 
imiiorted for bci erage purposes, by common carrier or otherwise. 
In these circumstances this Department can conceive of no other 
way bj' which foreign diplomatic representatives may transport 
intoxicating liquoi-s which they import from a port of importa- 
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tion to tlie embassy or legation in Washington, and this means 
is conceded not because the laiv authorizes sucli transportation, 
but because members of the Prohibition Enforcement service are 
without authority to make arrest under the conditions stated.” 

It is suggested by tlie Treasury Department that certificates be 
issued by the Department of State certifying that 

“the person or persons designated by the foreign diplomatic rep- 
resentative to receive such intoxicating liquors on his behalf are 
registered with the Secretary of State as provided by law and are 
therefore entitled to diplomatic immunity.” 

The Acting Seenetary of State (Davis) to the Cuban Minister (De 
Cespedes), July 0, 1020, MS. Department of State, file 701.09/205b. 

Tile Acting Attorney General wrote to the Secretary of the Treasury 
on Aug. 30, 1920 saying ; 

“. . . The effect of tlie law is simply that the Government cannot 
enforce, as against them | diplomatic represenlativos], its criminal laws 
in the ordinary way by arresting tliem or pro.scculing them in the courts 
or seizing and detaining tlioir goods and clmttels. Offenses against our 
laws may jn.slify a diplomatic complaint to their Governments but not 
a prosecution in our courts. The rc.sult is that persons entitled to diplo- 
matic privileges (and this includos the dul.v registered servant of a diplo- 
matic reprcsontutlve and members of bis household) cannot lawfully be 
arrested or have liciuors l)elonging to them seized or detained. . . . 

“The importation of liquors liy diplomatic representatives or tlie with- 
drawal from bond of liquors belonging to them can not be prevented. This 
is true not because the act i.s lawful but because it can be prevented only 
by seizi* g or detaining the liquors and this Is unlawful. The transporta- 
tion of liqu,ors in the personal posse.ssion of iiersons entitled to diplomatic 
privileges cannot be iuterferod with for tlie .same reason and also because 
the person (raiisporliiig them is not subject to arrest. But neither a public 
nor fi private currii'r, aor a messenger (unless a registered servant or 
memlier of tlie houseliold) can receive for tran.sportation anti transport 
such liquors witliout lioeoiniiig suliject to proswution. 

"I answer your questions as follows; 

“1. Both the first section of the ISlh Aineni linen (, and tlie provisions 
of the National Prohibitioa Act giving ii effeel, prnliiblt ab---olnlely the 
importation and transportation of intoxicating liquors for beverage pur- 
poses and make no exception to tiiesc iiibibilions in favor of diplomats. I 
am tlierefore of opinion that the iiiiiiortatioii iiiid transportation of 
intoxicating liquors by per.sons entitled to diplomatic privileges, in any 
way, would be in violation of the provisions of the National Prohibition 
Act, but such persons are not subject to arrest and their liquors cannot 
lawfully be seized or detained. 

“2. The National I’roiiibitiou Act provides for the withdrawal from 
bonded wareliou.ses of iiitoxiciitiiig liquor for non-Iieverage purposes and for 
the i.ssnanee of permits for siicli withdrawal, .\gain there are no ex- 
ceptions in favor of diplomats and I am const raiin'd to the opinion that 
withdrawal for beverage pui-poses even by persons eiitltlcd to diplomatic 
privileges, in any way, ■would bo in violation of the provisions of the Na- 
tional Prohibition .Act, but liquor in bond belonging to snob persons cannot 
lawfully be detained from them and hence can be withdrawn. 
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“3. My answer to the first question applies equally to the third, and I 
am of opinion the transporiation into the United States, in any way, by a 
diplomat, of intoxicating liquor for beverage purposes would be in violation 
of the provisions of the National Prohibition Act. 

“4. Since persons entitled to diplomatic privileges are not subject to 
arrest or prosecution in the courts, it is not necessary to report violations 
of the prohibition laws by them to the United States District Attorney. If 
the State Department desires to take cognizance of such offenses, they 
should be reported to that department. Otherwise it is not the duty of 
the Commissioner to taae notice of them. 

“5. My answers to the foregoing questions make it clear that for the 
Commissioner of Internal Revenue to issue permits to any such persons 
for the purpose of importing and transporting or withdrawing from bond 
intoxicating liquor for beverage purposes would in effect be permit- 
ting a violation of the law. Of course, the Commissioner has no authority 
to authorize any act in contravention of the law and the issuance of such 
a permit would clearly be a breach of his legal duty under the National 
Prohibition Law. He should, however, instruct his agents not to arrest 
persons entitled to diplomatic privileges or to seize and detain liquors belong- 
ing to them.” 

The Acting Attorney General (Frierson) to the Secretary of the Treasury 
(Houston), Aug. 30, 1920 (enclosure in letter from the Assistant Secretary 
of the Treasury (Shouse) to the Secretary of State (Colby), Sept. 3, 
1920), MS. Department of State, file 701.09/215. 

In the Treasury regulations relating to liquor on vessels, approved 
on June 2, 1923, it was provided that no seizure should be made of 
liquor in the possession of : 

(а) Diplomatic officers duly accredited by a foreign Govern- 
ment to the Government of the United States. 

(б) Diplomatic officers of a foreign Government duly accredited 
to another foreign Government and temporarily within the United 
States or its possessions. 

(d) Persons attached to or employed by any diplomatic mis- 
.sion whose names have been registered with the Department of 
State in accordance with the provisions of section 4065 of the 
Revised Statutes of the United States. 

Treasury decision 3484. To the same effect, see section 1730 of Treasury 
regulations 60 relating to intoxicating liquor (rev. Mar. 1924), Treasury 
decision 3583. 

The Japanese Charge d’ Affaires ad interim wrote to the Department of 
State in 1924 requesting that the necessary steps be taken to arrange for 
the free pa.ssnge tiirough the United States of a case containing Japanese 
sake exp(>cted to arrive at San Pianeisco and intended for the personal use 
of the Japanese Minister at Mexico City. The Department repiied tliat the 
laws of the United States did not autliorize the passage of intoxicating 
liquor for beverage use across American territory and that, although the 
authorities of this Government had not Interfered with shipments of in- 
toxicating liquor for beverage use when they were In the possession of a 
diploniatic ofBcer or of a person entitled to diplomatic immunity, they did 
not consider the transportation of a shipment such as he mentioned to 
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be ill accordance with tlie lawts. The Under Secretary of State (Grew) to 
the Japanese Charge d’Affairea ad interim (Yoshida), Dec. 12, 1924, MS. 
Department of State, file 811.114 Diplomatic (94). 

After referring to the regulations of the Treasury Department pro- 
viding that no seizure should be made of liquor in the possession of 
diplomatic officers of foreign countries and persons attached to or 
employed by diplomatic missions, the Department of State in 1924 
wrote : 


Obviously, the foregoing regulations are not intended to permit 
any abuse of the diplomatic privilege, howsoever occasioned. It 
should be observed, however, that while the statutory law of the 
United States appears to conform wi(h the requirement of inter- 
national law forbidding the prosecution of any jierson entitled 
to diplomatic immunity on account of the alleged commission of 
an offense against the laws of the United States, it is not to be 
presumed that there is any general disposition on the part of the 
diplomatic officers accredited to this Government or those in their 
employ who awj entitled to exemption from jurisdiction, to com- 
mit acts which the laws of the United States forbid. If there 
were found to be a failure on the, part of such an individual to 
observe proiierly the spii'il of the laws of the United States with 
respect to sale or transportation of intoxicating liquors, there 
are doubtless available methods of causing the abatement of such 
conduct, the application of which would fall within the sphere 
of executive tiction at the discretion of the President. 

Secretary Hughes to Senator Fletcher, Apr. 1C, 1924, MS. Department of 
Slate, file 811.114 IJipIoniatlc/SO. 

The Consul General in Paris ivas instructed by the Department of 
State on February G, 1925 that, in compliance with a general consular 
instruction of September 13, 1922 saying that invoices covering ship- 
ments of liquor for beverage iJurposes should not be certified by Ameri- 
can consular officers, such officers should decline to issue consular 
invoices covering shiinnents of intoxicating liquors intended for bev- 
erage use by foreign dqjlomalic officers stationed in the United 
States. 

Secretary Hughes to Consul General Skinner, Feb. 6, 1925, MS. Depart- 
ment of State, file 811.114 Dlplomatic/70. 

The authorities in Hong Kong listed the American trade commis- 
sioner and the assistant trade commissioner there as jurors for the 
year 1932. The Department of State approved the informal request 
for exemption on the ground that jury service M’ould seriously interfere 
with their official duties, stating that it was not aware of any instance 
in which commercial representatives of foreign governments had been 
requested to perform jury service in the United States. 
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The Acting Secretary of State (Castle) to the Consul at Hong Eong, 
telegram of Apr. 5, 1932, MS. Department of State, file S16G.041/1. 

The Department of State protested when Mar Elia, an employee 
of the American Legation in Persia who was born in Persia of a Per- 
sian father naturalized in the United States prior to the son’s birth, 
was called for Persian military service in 1931. 

Secretary Stim.son to the Legation at Teheran, telegram 41, Nov. 13, 1931, 
MS. Department of State, file 124.913/97. 

The Department of Stale, on May 18, 1915, informed the Consul at 
Genoa that it was considered impracticable to make representations 
asking that Italian clerks in the American consular service in Italy 
be exempted from military service. It took similar action in 1935 
regarding employees in the Embassy at Rome. 

Secretary Bryan to the Consul at Genoa, telegram 18, May 18, 1915, MS. 
Department of State, file 125.0065/43; Secretary Hull to the Embassy at 
Rome, telegram 157, Oct. 5, 1935, ibid. 124.653/371*. See also For. Ser. 
Reg. U.S. III-l, n. 2, Jan. 1941. 

Hunting in the several States in the United States is a matter within 
the jurisdiction of the States, and the right to hunt without a permit 
does not appear to be included among the immunities to which diplo- 
matic officers are entitled. 

Secretary Hughes to the Italian Ambassador (Caetani), Dec. 24, 1924<and 
Jan. 23, 1925, MS. Department of State, file 701.6511/485, /487. 

The act of Congress approved May 17, 1928, entitled "An Act To 
provide compensation for disability or death resulting from injury to 
employees in certain employments in the District of Columbia, and for 
other purposes”, was held not to apply to embassies and legations. 

The Acting Chairman of the United States Employees’ Comiiensation Com- 
mission (Bassett) to the Secretary of State (Stimson), May 27, 1932, MS. 
Department of State, file 701.0011/159. 

As to the application of the labor laws of foreign goveu-nments to Amer- 
ican diplomatic and consular employees, see post, ch. XV, §434. 

The chairman of the board of the New York, New Haven, and Hart- 
ford Railroad Company inquired of the Department of State regard- 
ing the policy that should be pursued by the company in cases involving 
disorderly conduct on the part of foreign diplomatic officers, in view 
of the protection which as a common carrier it was bound to give to its 
“passengers from persons who are physically or mentally incapaci- 
tated”. The Department replied: 
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The general nature of the immunities enjoyed by foreign dip- 
lomatic officers accredited to the Government of the United States 
is stated in Sections 40C2-40G4 of the Revised Statutes of the 
United States. Section 40G2 states that whoever “assaults, strikes, 
wounds, imprisons, or in any other manner offers violence to the 
person of a public minister, in violation of the law of nations, 
shall be imprisoned for not more than three years, and fined, at 
the discretion of the court.” Section 40G3 declares to be void any 
writ or process whereby the per-son of anj’ public minister or “any 
domestic or domestic servant of any such minister, is arrested or 
imprisoned, or his goods or chattels are distrained, seized, or at- 
tached”. Section 4064 declares that whenever any writ or process 
is sued out in violation of the preceding section, every person by 
whom the same is obtained or prosecuted and every officer con- 
cerned in its execution “shall be deemed a violator of the law of 
nations, . . . and shall be imprisoned for not more than three 
years, and fined at the discretion of the court.” 

This does not mean that a foreign diplomatic officer is relieved 
of the restraints of the laws and exempt from the duty of 
observing them but rather that he cannot be punished by the 
ordinary processes. The remedy in those cases in which a diplo- 
matic officer abuses his diplomatic privilege is through his recall 
by his Government, at its own instance, or on the request of this 
Government. 

• •••••* 

The question as to the nature and extent of the restraining 
measures that may be taken by those charged with the duty of 
maintaining law and order must, of course, depend upon the 
circumstances of the particular case concerning which no definite 
rule can be laid down in advance. Certainly such measures should 
not exceed those absolutely essential to the prevention of obviously 
illegal acts in disregard of the health and safety of the public. 

Having in mind the privileges to which such officials are en- 
titled under our law and the law of nations, you will readily 
appreciate that situations are rare in which resort to preventive 
measures would be warranted. The normal and logical procedure 
would be to report to this Dciiartment instances of the abuse of 
diplomatic privileges in order that they may be handled through 
the normal diplomatic processes. 

The Acting Secretary of State (Welles) to B. G. Buckland, Aug. 7 , 1939, 
MS. Department of State, file 701.3711/707. 

The Secretary of State wrote to the Polish Minister in 1924 express- 
ing his regret that the domicil of the Secretary of the Polish Legation 
had been entered by special agents' of the Bureau of Internal Revenue 
and members of the Metropolitan Police Force of the District of 
Columbia. He enclosed a letter from the Assistant Secretary of the 
Treasury expressing the regret of the Treasury Department at the 
incident and saying that at the time of the entry the officers did not 
know that the premises were occupied or leased by a member of the 

n;t7-407 ()- -iil-'-vol.. i\ :»» 
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Polish Legation. The Secretary of State added that the Secretary 
of the Legation had had in his possession a quantity of alcoholic bev- 
erages greatly in excess of that which the privileges and immunities 
enjoyed by the diplomatic representatives residing in the United 
States would justify and that it was a matter of concern that this 
diplomatic immunity had been abused. He said that he understood 
from information furnished by the Minister that the Secretary of 
Legation had been transferred to Warsaw. 

Secretary Hughes to Minister Wr6blewskl, Jan. 25, 1924, MS. Department 
of State, ffle 811.114 Diplomatic /42 %. 

A diplomatic representative or consular officer shall not avail 
himself of the protection afforded by reason of his official position 
to evade the settlement of just obligations. 

For. Ser. Reg. U.S. III-3, Jan. 1041 ; Ex. Or. 8181, June 22, 1939. 


OFFICIAL COMMUNICATION 
DEPARTMENT OF STATE AS OFFICIAL CHANNEL 

§413 

On December 11, 1908 the Department of State wrote to the Nor- 
wegian Minister as follows : 

It may be stated generally . . . that it is expected that all 
correspondence and inquiries in respect to matters of business 
between the foreign governments and the Government of the 
United States, where such correspondence or inquiries involve 
comment or a discussion of the subject matter, shall be conducted 
through the diplomatic channel, which in the United States is the 
Department of State. Exceptions to this are found in the cases 
of inquiries by military and naval attaches who are privileged to 
communicate directly with the War and Navy Departments, re- 
spectively, and in the case of postal conventions which the Post- 
master General is empowered by law to negotiate directly. 

This practice does not, however, apply to merely oral inquiries 
not affecting matter receiving or requiring treatment through the 
diplomatic channel. It is quite appropriate for instance, to 
send directly to another Department for copies of printed circu- 
lars or other publications which are accessible to all applicants. 
But even in matters of this sort it is preferred that the Depart- 
ment of State should be the medium through which the requests 
are communicated to other Departments of this Government. 

Acting Secretary Bacon to Minister Gude, no. 96, Dec. 11, 1908, MS. 
Department of State, file 16846. 

A similar communication was sent to the chiefs of mission in Washing- 
ton in Nov. 1915, the contents of which were also communicated to the heads 
of the executive departments' of the Government of the United States. 
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Memorandum from Secretary Lansing to the chiefs of mission at Wash- 
ington, Nov. 15, 1915, ibid. 701.04/orig. ; Mr. Lansing to the Postmaster 
General, etc., Nov. 18, 1015, ibid. /la. 

On Mar. 21, 1918 the Secretary of State informed the departments of 
the United States Govennnent, Governrnent boards, and other administra- 
tive bodies that the embarrassment involved in the addressing by foreign 
diplomatic officers in the United States of correspondence and inquiries 
directly to the head or some other individual officer of one of the executive 
departments of the United States could be overcome by centralizing the in- 
tercourse with foreign diplomats in the State Department, where with a 
few exceptions it belonged by law and custom. He stated that he did not 
desire “to restrict intercourse between members of non-diplomatic technical, 
scientific or other similar special missions in this country, or of Joint 
commissions of the United States and other countries, and other depart- 
ments or officials of the Government upon matters having no bearing 
upon political or politico-commercial relations of the United States with 
foreign countries”. Ho requested that “where it is necessary for members 
of foreign missions to confer informally with your Department on matters 
involving the political or politico-commercial relations of the United States 
you will be good enough to inform me thereof, and to have the formal com- 
munications between your Department and foreign diplomatic officers on 
such subjects pass through the Department of State”. The Secretary of State 
(Lansing) to the Secretary of the Navy, Mar. 21, 1918, MS. Department of 
State, file 701.04/12a. See also the Second Assistant Secretary of State 
(Adee) to the War Trade Board, Apr. 8, 1918, ibid. /17a ; Mr. Adee to the 
Alien Property Custodian, May 15, 1920, ibid. /26, 

A member of Congress inquired of the Department of State in 1926 con- 
cerning its rules with reference to correspondence between members of 
Congress and diplomatic representatives of foreign governments in Wash- 
ington. The Department replied that “in cases concerning matters of a 
strictly official character it would of course seem preferable that the cor- 
respondence be carried on through the Department of State”. Secretary 
Kellogg to Bepreseutative La Guardia, June 16, 1925, MS. Department of 
State, file 091/86. 

Having been informed that a United States attorney had addressed 
the Salvadoran Minister with a view to having him appear before a grand 
jury to testify in respect to the breaking into bis Legation and an assault 
upon him, the Department of State wrote to the attorney pointing out that 
it was "a well established practice that when officers of a branch of the 
Government other than that charged with the conduct of foreign relations, 
desire to communicate with members of the diplomatic corps, their com- 
munications should be sent to the Department of State in order to make cer- 
tain that no confiict with its policies is involved and to avoid any feeling 
on the part of these foreign diplomatic officers that they have not been 
shown the consideration they are entitled to as the representatives of their 
governments”. The Assistant Secretary of State (White) to Leo A. Bover, 
Feb. 9, 1932, MS. Department of State, file 701.1611/237A. 

. . . the Secretary of State is the recognized authority, un- 
der the direction of the President, for conducting the foreign 
relations of the United States. Accordingly, the Department has 
consistently held the view that no officer, civil, military or naval, 
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can properly carry on an official correspondence with a foreign 
government except through the Department of State. 

The Acting Secretary of State (Welles) to Representative Andrews, 
Mar. 10, 1939, MS. Department of State, file 867N.01/146D. 

In 1919 the British Charge d’Affaires informed the Department 
of State that it had been suggested that an arrangement be made 
whereby the United States and Canadian Departments of Justice 
and they> respective agents should communicate direct with one an- 
other without being obliged to have recourse to the good offices of the 
Embassy alid the Department of State. The Department replied that 
the Attorney General had been informed that it had no objection to 
the proposed procedure provided that the Department of Justice 
informed the Department of State concerning the matters taken up 
in this manner. 

Secretary Lansing to ChargS Lindsay, Oct. 15, 1919, MS. Department of 
State, file 701.04/21. 

The Director of the Veterans’ Bureau was informed by the Department 
of State that it perceived no objection to direct correspondence between 
the foreign missions in Washington and the Veterans’ Bureau in connection 
with cases of a routine nature arising under the World War Veterans’ Act, 
but that it should be understood that all matters other than those of a 
routine character Involving questions of policy or principle were to be 
transmitted in the usual manner to the Department. The Under Secretary 
of State (Grew) to the Director of the Veterans’ Bureau, Dec. 12, 1924, MS, 
Department of State, file 701.04/40. 

On February 19, 1931, the Secretary of State wrote to the Secretary 
of Labor that for the assistance of his Dei^artment, which was 
charged with the conduct of foreign relations, it would be desirable 
to revert to the general practice of having all communications with 
representatives of foreign governments conducted through its in- 
termediary, although there appeared to be no objection to continuing 
the practice of direct communication with certain missions in the 
United States regarding passport facilities wherein specific per- 
mission had previously been given by the Department of State. 
Later, on April 11, 1931, he stated that there also seemed to be no 
objection to the practice of the Department of Labor in informing 
the embassies and legations of foreign countries in advance and upon 
their request with regard to the deportation of their nationals. The 
Secretary said : 

With regard to the direct communication with such foreign 
representatives in immigration cases concerning their nationals, 
other than those referred to above, it would seem that the direct 
communication should be restricted to the cases in which such 
representatives may desire to appear or present statements during 
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formal hearings, on behalf of their nationals. Where the foreign 
representatives desire to appear or present statements against 
the national or to make a complaint in regard to the action of an 
American official it ivould seem that such representative might 
be referred to the Department of State or if a communication has 
been received a copy might be forwarded to this Department with 
a letter of transmission containing information upon which an 
appropriate reply might be drafted by this Department. 

The Secrotjii-y of State (Stini.son) to tlie S«‘crcfarv of Ljilxir, Fel). It), and 
Apr. 11, 1031, AIS. Department of State, file 811.111 Ko.sutic, AuRust. 

The German Foreign Office wrote to the American Embassy in Berlin In 
1927 in regard to an inquiry addressed by the Commissioner of Immigra- 
tion at Ellis Island, New York, to the chief of police in a German city 
concerning the alleged prison record of a native of that city, recommending 
that in similar cases in the future inquiry be made through the diplomatic 
channel. The Department of State suggested to the Department of Labor 
jthat such correspondence be conducted through the Department of State. 
The Assistant Secretary of State (Wright) to the Secretary of Labor, 
Apt. 13, 1927, MS. Department of State, file 092.62/149. 

It is “not customary for the President to communicate with the 
chiefs of state of foreign countries through other than diplomatic 
channels”. 

The Assistant Secretary of State (Castle) to the Secretary to the Presi- 
dent (Richey), Peb. 26, 1931, MS. Department of State, file 810.79611 
Pro.sperlly Plight/2. See also ihtd. 811.79621 Mendez, BenJamin/lO. 

The Commissioner for the Commonwealth of Australia in the 
United States in 1925 suggested that the President and the Secretary 
of State send messages of greeting to Australia when direct commu- 
nication by radiotelephone should be established between Pittsburgh 
and Melbourne. The Seci'etary replied that neither the President 
nor he could appropriately address peoples as such. 

Secretary Hughes to Commissioner Elder, Jan. 23, 1025, MS. Department 
of State, file 811.7647/-. 

A member of the Japanese Diet having addressed two letters to 
the President of the United States commending certain actions taken 
by the President and requesting “tliat he take yet one more resolute 
step”, the Department of State, on August 10, 1932, instructed the 
Ambassador in Tokyo that he might inform him, should no objection 
be perceived, that, while the President appreciated the writer’s 
friendly interest, it would be contrary to his practice to communicate 
with a citizen or a subject of a foreign state in regard to questions 
of public concern, such matters being appropriately reserved for the 
consideration of governments through tlie channel of their diplomatic 
representatives. 


Communica- 
tion by and 
to heads of 
states 
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States 


Under Secretary Castle to Ambassador Grew, no. 58, Aug. 10, 1932, 
MS. Department of State, file 402.00R296/5180. 

The Department of State in acknowledging a letter addressed to the 
Assistant Secretary to the President by the Czechoslovak Minister 
suggested that, if convenient, communications to the White House 
be sent through it in order that a uniform procedure might bo main- 
tained and for purposes of record. 

The Acting Secretary of State (Phillips) to the Minister of Czecho- 
slovakia (Veverka), Feb. 25, 1935, MS. Department of State, file 800.504 
Unemployment /137. 

In 1911 the Secretary of State brought to the attention of the 
Governor of Oregon the fact that the Acting Governor and Com- 
mander in Chief of the Oregon Naval Reserve had addressed a 
letter to the British Secretary of State for Foreign Affairs in London 
in regard to a complaint by a captain of the naval forces of the State 
of Oregon against the British Consul at Portland. The Secretary 
pointed out that, by the Constitution of the United States, negotia- 
tions between this Government and foreign powers are entrusted ex- 
clusively to the President of the United States and that these nego- 
tiations have been placed by laws of Congress in the hands of the 
Department of State under the direction of the President. He called 
attention to the irregularity of the course adopted by the Acting 
Governor and said that any charges against the British Consul should 
be presented to the Department which would bring them to the 
attention of the British Ambassador in Washington. 

Secretary Knox to the Governor of Oregon, Feb. 20, 1911, MS. Depart- 
ment of State, file 100.6541/-, 

With reference to a letter addressed to the Governor of Alabama 
by the South African Trades and Labour Council concerning the 
Scottsboro case, transmitted by the American Consul General at 
Johannesburg, the Department stated in an instruction of October 
12, 1931: 

The Department does not deem it a proper procedure for it to 
act as a medium of transmission between foreign individuals and 
or^izations and the Governor of a State of the United States, 
and m_ returning the letter herewith suggests that Mr. Andrews 
be advised to post his letter in the usual manner. 

Secretary Stimson to Consul General Moorhead, Oct. 12, 1931, MS. De- 
partment of State, file 811.4018 Scottsboro/6. 

General Carranza in 1915, as First Chief of the Constitutionalist 
Army, instructed all military commanders of his army that it was his 
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exclusive province to direct all kinds of diplomatic negotiations. He 
reminded them that they were not authorized to receive or admit or to 
pass any decision upon notes involving complaints or representations 
in behalf of foreigners. 

General Carranza to all military commanders of the Constitutionalist 
Army (enclosure to note from the Confidential Agent of the Constitutional 
Government of Mexico [Arredondo] to Secretary Bryan, Feb. 15, 1915), 
MS. Department of State, file 812.00/14397; 1915 For. BeL 6^ 

Mr. Silliman, the American Special Agent near General Carranza 
in Mexico in 1915, was told several times when he brought certain 
matters to the attention of the de facto government under instructions 
from the Department of State that the questions ^ould be taken 
up with the Governors of the States in which they occurred. The 
Department of State in November 1915 instructed Mr. Belt, then 
Special Agent near General Carranza, that it considered diplomatic 
representations to officials of the political subdivisions, such as states 
or provinces, to be regular only in exceptional cases and that it was 
the obligation of the de foato government of Mexico, in keeping with 
established usage, to entertain and act upon representations made 
to it by the Department of State concerning matters occurring in 
the several States of the Mexican Bepublic. 

Secretary Lansiug to John Belt, telegram of Nov. 11, 1915, MS. Depart- 
ment of State, file 611.129/47.; 1915 For. EeL 776. 

On May 13, 1915 the Secretary of State instructed the American 
Ambassador to Germany to present a note to the German Minister of 
Foreign Aifairs referring, inter alia, to a newspaper report of a 
fonnal warning, purporting to come from the Imperial German 
Embassy in Washington, addressed to the people of the United States, 
to the effect that any American citizen exercising his right of free 
travel on the seas would do so at his peril if he journeyed within 
certain zones. The Secretary characterized this method of communi- 
cation as a “surprising irregularity”. 

Secretary Bryan to Ambassador Gerard, telegram 1664, May 13, 1915, MS. 
Department of State, file 763.72/1764a ; 1915 For. Bel. Supp. 393, 395. 

In a communication to the Secretary of State of May 1, 1915 the Coun- 
selor for the Department of State said that this use of the American press 
seemed to him “highiy improper” and that such communications should be 
sent to the Department, which could make the contents public if it pleased, 
but that not to address the Department at all was “an impertinent act”. 
Counselor Lansing to Secretary Bryan, May 1, 1915, MS. Department of 
State, file 462.11141/23%; I The Lansing Papers, 191ir-1920 (For. BM.: 
1940) 381, 382. 

Section 5 of title 18 of the United States Code penalizes every “citi- 
zen of the United States, whether actually resident or abiding within 
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liOgan act : 
18 U.S.O. §5 


the same, or in any place subject to the jurisdiction thereof, or in any 
foreign country, who, without the permission or authority of the 
Government, directly or indirectly, commences or carries on any verbal 
or written correspondence or intercourse with anj' foreign govern- 
ment or any officer or agent thereof, with an intent to influence the 
measures or conduct of any foreign government or of any officer or 
agent thereof, in relation to any disputes or controversies with the 
United States, or to defeat the measures of the Government of the 
United States ; and every person, being a citizen of or resident within 
the United States or in any place subject to the jurisdiction thereof, 
and not duly authorized, who counsels, advises, or assists in any such 
correspondence with such intent”. It is stated, however, that nothing 
in this section “shall be construed to abridge the right of a citizen 
to apply, himself or his agent, to any foreign government or the agents 
thereof for redress of any injury rvhich he may have sustained from 
such government or any of its agents or subjects”. 

35 Stat. 1088 ; 47 Stat. 132. 

Departmental Order 601 of the Department of State of Oct. 17, 1934 
provides that American citizens requesting to be permitted to counsel, 
advise or assist foreign governments, officers, or agents thereof in matters 
coming before the Department shall be required to make full disclosure 
under oath of the circumstances of their employment. 


Eldon R. James, an American citizen, informed the Department of 
State in 1925 that for the preceding five years he had been the Siamese 
representative on the Permanent Court of Arbitration at The Hague 
and that in view of this service and his service as Adviser in Foreign 
Affairs to the Siamese Government the King of Siam had recently 
conferred on him the rank of Minister Plenipotentiary. He inquired 
whether it would be necessary for him to obtain the consent of the 
Government of the United States before accepting the appointment. 
The Department in reply referred to section 5, title 18, of the United 
States Code and said : 

As long as your activities under your new appointment are not 
intended to influence the measures or conduct of the Siamese 
“Government or of any officer or agent thereof in relation to any 
disputes or controversies with the United States, or to defeat 
the measures of the Government of the United States”, it would 
not seem to be necessary for you to write a formal letter to the 
. Secretary of State. 

If, on the other hand, it is your intention to advise the Siamese 
Government with respect to any disputes or controversies which 
might be pending between that Government and the United 
States, it would be preferable for you to address an official letter 
to the Secretary of State, requesting the permission of this 
Government so to do. 
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The Under Secretary of State (Grew) to E. E. James, June 23, 1926, MS. 
Department of State, file 892.01A/86. 

Section 1, of title VIII, of the act approved June 15, 1917 penal- 
izes whoever “in relation to any dispute or controversy between a 
foreign government and the United States, shall willfully and know- 
ingly make any untrue statement, either orally or in writing, under 
oath before any person authorized and empowered to adi^nister 
oaths, which the affiant has knowledge or reason to believe will, or 
may be used to influence the measures or conduct of any foreign gov- 
ernment, or of any officer or agent of any foreign government, to the 
injury of the United States, or with a view or intent to influence any 
measure of or action by the Government of the United States, or any 
branch thereof, to the injury of the United States”. 

40 Stat. 217, 226 ; 22 U.S.C. §231. 

Section 2 of the same title penalizes: 

Whoever within the jurisdiction of the United States shall 
falsely assume or pretend to be a diplomatic or consular, or other 
official of a foreign government d^y accredited as such to the 
Government of the United States with intent to defraud such 
foreign government or any person, and shall take upon himself 
to act as such, or in such pretended character shall demand or 
obtain, or attempt to obtain from any person or from said for- 
eign government, or from any officer thereof, any money, paper, 
document, or other thing of value. 

40 Stat. 217, 226 ; 22 U.S.O. §232. 


DIPLOMATIC CORRESPONDENCE 
§414 

Chapter XII, section 1, of the Foreign Service Regulations of the 
United States provides (Jan. 1941) ; 

The diplomatic representative shall conduct all direct corre- 
spondence with the government of the country to which he is 
accredited. 

Ex. Or. 8077, Apr. 4, 1939. 

In 1919 the Department of State suggested to the commercial repre- 
sentatives for the Government of Iceland in the United States that, 
in view of its understanding that, under the law of November 30, 
1918, the foreign affairs of Iceland would be cared for by Denmark, 
all further communications to it on behalf of the Icelandic Govern- 
ment should be addressed through the Danish Minister in Wash- 
ington. 
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Communica- 
tions from 
aliens 


The Assistant Secretary of State (Phillips) to the commercial repre- 
sentatives for the Government of Iceland, Jan. 16, 1919, MS. Department of 
State, file 859A.01/6. 

The Chinese Minister of Finance in 1934 requested the American 
Consul General at Shanghai to forward to the President of the United 
States a message making certain inquiries regarding the probable 
policy of the United States in the future purchase of silver. The 
Department of State pointed out that the communication should have 
been sent through the Ministry of Foreign Affairs. The Consul 
General was instructed that if he were again requested by Chinese 
oflScials to render a similar service, he should, unless he saw a sub- 
stantial reason to the contrary, inform such officials that they should 
use the usual diplomatic channels. 

Secretary Hull to the Consul General at Shanghai, telegram 227, Sept. 
22, 1934, MS. Department of State, file 811.515 Silver/21. To the same effect, 
see Mr. Hull to the Embassy at Nanking, telegram 179, Aug. 25, 1937, 
itid. 793.94/9634. 

The correspondence of two independent governments is 
customarily conducted between their respective governmental 
departments, charged by law with the conduct of foreign rela- 
tions, and the accredited representatives which each of those 

f ivernments may maintain in the territory of the other. If the 
xecutive Secretary of the Panama Canal were authorized to 
communicate directly with the officials of the Panaman Govern- 
ment on matters pertaining to the operation of the Canal, it 
should, nevertheless, be observed that the latter Government is 
merely acting in accordance with the established practice of inter- 
national intercourse in addressing correspondence concerning the 
interests of the United States to the American Legation at 
Panama. 

The Under Secretary of State (Grew) to the Minister to Panama 
(South), no. 238, Oct 22, 1924, MS. Department of State, file 100.6519/-. 

On April 18, 1921 the Department of State issued circular instruc- 
tions to diplomatic and consular officers to the effect that it was 
desired that, in conformity with diplomatic practice, all memorials, 
messages, resolutions, and communications which private citizens or 
subjects of foreign countries wished to have sent to the President 
or the Secretary of State should be tendered through the diplomatic 
representative of the sender’s country in Washington. 

The Under Secretary of State (Fletcher) to the diplomatic and consular 
officers, Apr. 18, 1921, diplomatic serial 31, MS. Department of State, file 
091/37a. 

The American Embassy in London forwarded to the Department of State 
in 1924 a claim against the Government of the United States. The Depart- 
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ment informed the Ambassador that it was not clear on whose behalf the 
claim was presented but that if the claimant was a British subject the 
Embassy should not have forwarded the claim but should have suggested 
that It be taken up through his Government. Under Secretary Phillips 
to Ambassador Kellogg, no. 26, Jan. 26, 1924, MS. Department of State, 
ffle 411.41C41/-. 

The Society of Colonial Daughters of the Seventeenth Century 
inquired of the Department of State in 1908 how they might convey 
a message of salutation to the Queen of the Netherlands. The 
Department replied that — 

communications by foreigners to sovereigns are required to be 
presented through the sovereign’s diplomatic agent at the capital 
of the country of which the signers are citizens. Your proposed 
message to 'Queen Wilhelmina should, therefore, be sent through 
the Legation of the Netherlands at Washington directly, and not 
through this Department. 

The Acting Secretary of State (Bacon) to Mrs. William Leslie van 
Sinderon, May 7, 1908, MS. Department of State, file 13491. 

It is only in rare instances that the Department permits the trans- 
mission of private literature to foreign potentates through American 
missions. 

The Acting Secretary of State (Bacon) to the Minister to Greece (Pear- 
son), July 23, 1908, MS. Department of State, file 14701. 

. . . Formal communications addressed to the government to 
which an officer is accredited shall be in the English language. 
When desirable, the English text may be accompanied by a trans- 
lation in the language of the country, which must be specifically 
designated “unofficial translation”. 

For. Ser. Reg. U.S. XII-1, n. 1 (a), Jan. 1941. 

The Minister to Eumania was instructed by the Department of 
State in 1910 that his Legation might continue to correspond in French 
with the various Foreign Offices, this being the recognized language 
of communication between the Foreign Offices in Eumania, Serbia, 
and Bulgaria. The Department said: 

As it would appear that the business of the Legation would-be 
retarded by an attempt to conduct its correspondence in Engli^ 
and that expenses would necessarily be incurred in the employ- 
ment of translators should the several^Ministei’s for Foreign Af- 
fairs reply to your notes in their native languages, the Depart- 
ment approves the suggestion that the Legation should continue 
to correspond in French with the various noreign Offices. 
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Official 

etiquette 


Assistant Secretary Wilson to Minister Carter, no. 25, Apr. 6, 1910, MS. ’ 
Department of State, file 3381/75. Mr. Carter was also accredited to Serbia 
and Bulgaria. 

In September 1914 a Washington newspaper published an interview 
with the Turkish Ambassador to the United States in which the latter 
attacked the press of the United States for its attitude toward Tur- 
key, calling attention to the lynchings in the United States and the 
water cure in the Philippines. The Ambassador acknowledged that 
he was the author of the statements and made certain explanations 
in extenuation of his act. He said : 

I may have transgressed diplomatic rules but the occasion was 
one in which I firmly believe that it was not only pardonable 
but legitimate to depart from conventionalities. The interests of 
humanity cannot be sacrificed to form. 

The Secretary of State replied: 

The President directs me to inform Your Excellency that your 
note is not acceptable in tone, nor is it a satisfactory explanation 
of your conduct, and that it is regrettable that you permitted 
yourself to become so irritated over the utterances of a very 
inconsiderable portion of the press of the United States as to 
commit so serious a breach of oflScial etiquette as that which you 
admit and attempt to defend. 

The President desires me to state further that, recognizing 
the tension caused by the acute situation in Europe, he is not 
disposed to deal as strictly with an offense against the hospitality 
of the United States, which you as the diplomatic representative 
of your Government enjoy, as he would, under normal conditions, 
consider necessary and consistent with the dignity of the United 
States. 

I am, therefore, instructed to inform Your Excellency that, if 
you feel that your services at this capital can still be useful to 
your Government, and if you are willing to express your regret 
for your published utterances, which this Government considers 
to be offensive, the President is disposed to pass over without 
forther comment your public statement and your note and renew 
the cordial and friendly intercourse between Your Excellency 
and the Government of the United States, which existed before 
this unfortunate incident occurred. 

The Ambassador replied that he regretted that he was not able to 
accept the President’s point of view and that, consequently, he had 
asked his Government to grant him leave of absence. When he sailed 
from New York it was reported in the newspapers that he had an- 
nounced his intention of returning to Washin^on later. The Ambas- 
sador in Constantinople was instructed to intimate to the Turkish 
Government that he was -persona non grata and that he could not be 
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received by the President as Turkish Ambassador if he should return 
to the United States. 

Ambassador Rustem Bey to Secretary Bryan, Sept. 12, 1914, and the 
Acting Secretary of State (Lansing) to Rustem Bey, Sept. 19, 1914, MS. 
Department of State, file 701.6711/88; Rustem Bey to Mr. Lansing, Sept 
20, 1914, ihid. /94; Mr. Lansing to the Ambassador in Turkey, telegram of 
Oct. 8, 1914, ibid. /97a; I The Lansing Papers, 1914-1920 (For. Rel. : 1940) 
68, 69, 73-74. 

The Minister in Lisbon reported to the Department of State in 
1927 that a suggestion had been made by some members of the Diplo- 
matic Corps there regarding the obligation on the part of the Portu- 
guese Government to provide liaison and means for telegraphing to 
the outside world in case of future troubles in Portugal. The Depart- 
ment instructed the Minister : 

The Department has no objection to you or the diplomatic 
corps reminding the Portuguese Government of the importance 
of taking all, possible steps to maintain liaison between the GK>v- 
ernment and the diplomatic corps and to keeping open the chan- 
nels of coDMnunication with the outside world during times of 
civil stress such as the recent outbreak. However, the Depart- 
ment does not believe that it could ai)propriately hold the Portu- 
guese Government strictly responsible on this score during 
periods of revolution or rebellion, provided that the Government 
takes reasonable measures to insure such liaison and communica- 
tion. At such times a certain amount of improvisation is almost 
inevitably necessary and, in this connection, it is sug^sted that 
you discuss matters informally with the British Embassy with 
a view to effecting an arrangement with it whereby in case normal 
communications are cut off by such disturbances as may arise in 
the future the Legation may have an alternative channel for its 
communications to the Department. 

Under Secretary Grew to Minister Dearing, no. 811, Mar. 21, 1927, MS. 
Department of State, file 853.00/768. 

When the President of the United States, in November 1916, indi- 
cated that Count Tarnowski would be acceptable to him as the Austro- 
Hungarian Ambassador in the United States, the Ministry of Foreign 
Affairs of that country indicated to the American Ambassador in 
Vienna that it assumed that by giving this agrement the President 
would assure Count Tarnowski the means of communicating with his 
Government in the same measure as the American Ambassador was 
enabled to communicate with the Department of State. He referred 
to the adoption by the Government of the United States of full control 
over wireless-telegi-aph stations. The Department of State informed 
the American Ambassador that all it wished to accomplish by such 
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control was to prevent the use of ils territory as a base of naval opera- 
tions and that it felt sure that the Austro-Hungarian Ministry of For- 
eign AflFairs would apirreciate the inability of the Government of the 
United States to modify a traditional principle of neutrality. On 
November 22, 1916 the Ministry of Foreign Affairs wrote to the Amer- 
ican Ambassador that it accepted the verbal proposal of the Govern- 
ment of the United States according to which the Austro-Hungarian 
Ambassador would be in radiotelegraphic communication with his 
Government by means of a cipher code deposited with the Department 
of State in Washington. 

Aiiib.assador Peiifleld to Sceret.iry Lnii&ing, telegram 1524, Nov. 11, 1916, 
and Mr. Lansing to Mr. Penfield, lelegiam 1417, Nov. 14, 1916, MS. Depart- 
ment of State, file 701.6311/228 ; Baron Macehio to Mr. Penfield, Nov. 22, 1916 
(enclosure to despatch 2230 from the Embassy in Vienna, Nov. 24, 1916), 
im. /2o5 ; 1916 For. Rel. Snpp. 801, 803, 806. 

In 1931 the Yugoslav authorities withheld from the agricultural 
attachd of the American Legation in Belgrade the privilege of making 
use of the cipher in telegraphic correspondence. The Ministry for For- 
eign Affairs stated that this policy was based on the principle that the 
right to employ a cipher code belonged exclusively to the chief of mis- 
sion and that no objection would be made to the dispatch of ciphered 
messages by the various attaches of the Legation provided they bore 
the typewritten name of the chief of mission and an impression of the 
Legation’s seal. The Department of State instructed the Minister as 
follows : 

Inasmuch as the diplomatic status of Agricultural, Commercial 
and other attaches is derii'ed from the fact that these individuals 
are members of the Legation’s staff, the Department is of the opin- 
ion, upon the basis of the information presented to it, that objec- 
tion cannot consistently be made to the Yugoslav requirement that 
messages sent by such attaches should bear the name of the Chief 
of Mission and the Legation’s seal. As the Chief of Mission is 
responsible for the acts of the subordinate members of his staff, 
and as this responsibility makes it highly desirable that he be kept 
informed with respect to telegraphic messages sent by the various 
attaches, it is not believed that the foregoing requirement should 
prove unduly burdensome. 

It seems essential however that there should be no impairment 
of the right of the various attaches to send cipher messages to the 
Mission itself, whenever such attaches may be absent from the 
capital city on official business, but within the country itself. It 
seems likewise essential that there should be no impairment of the 
same right on the part of subordinate diplomatic officers. If you 
have reason to believe that the present policy of the Yugoslav au- 
thorities is such as to bring the foregoing rights into question, it is 
suggested that you make appropriate representations. 
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with the approval of the International Joint Commission (art. Ill), 
to he composed of six commissioners, three to he appointed hy each 
Government (art. VII). It is stipulated that the following order of 
precedence shall be observed among the various uses of the waters; 
(1) Domestic and sanitary purposes ; (2) navigation; and (3) power 
and irrigation. However, the then-existing uses of boundary waters 
were not to be disturbed. 

The high contracting parties have, under the terms of the con- 
vention, “equal and similar rights in the use of the [boundary] 
waters”. But the requirement for an equal division may, in the dis- 
cretion of the Commission, be suspended in certain cases of tempo- 
rary diversions. The Commission may make its approval in any case 
conditional upon the construction of remedial or protective works to 
compensate so far as possible for the particular use or diversion 
proposed, and it may condition its approval upon suitable and ade- 
quate provision being made for the protection and indemnity of all 
interests on the other side of the line which may be injured. (Art. 
VIII.) 

As indicated cmte (§86), special provisions are contained in the 
convention with reference to the Niagara, St. Marys, and Milk 
Eivers (arts. V and VI). 

Other questions or matters of ditference arising between the high 
contracting parties involving the rights, obligations, or interests of 
either in relation to the other along the common frontier shall, upon 
request of either the Government of the United States or the Gov- 
ernment of Canada, be referred to the International Joint Commis- 
sion “for examination and report”, such reports not to^be regarded as 
decisions of the questions submitted and not to have the character 
of arbitral awards (art. IX). The Commission may, upon agree- 
ment of the parties, also act as an arbitral tribunal in certain classes 
of cases referred to in article X. 

3 Treaties, etc. (Redmond, 1923) 260T-2614. The Senate of the United 
States conditioned its advice and consent to the convention on the under- 
standing that nothing therein should affect existing rights “at the rapids 
of the St. Mary’s River at Sault Ste. Marie”. ThiA. 2815. See the opinion 
of Attorney General Wlckersham of Apr. 8, 1909 construing the scope 
of the reservation. 27 Op. Att. Gen. (1908-9) 295, 298-300. 

In 1910 the Canadian Minister of Public Works, speaking before 
the Canadian House of Commons in support of the convention signed 
on January 11, 1909, stated: 

I may say that that is simply an affirmance of what has 
always been contended by the United States to be international 
law, and of what I do not think has been disputed by the jurists 
of this country, that is to say that so far as the waters which 
are wholly situate within the country are concerned, that coim- 
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try may make a diversion of these waters and prevent them 
from flowing into the boundary waters. 

The United States have contended that it is a principle of 
international law that any country has the right to divert 
waters in its own country subject always, I may say, to the 
question of navigation. 


The question might arise between the inhabitants of Montana, 
Alberta and Saskatchewan, because a person or company in Mon- 
tana might divert certain waters which flow to the northward 
and use these waters for the purposes of irrigation. The result 
might be to deprive a Canadian living lower down the stream 
upon the Canadian side of the boundary of water which would 
be very necessary for the purpose of irrigation. Before this 
treaty that could be done and he could not say a word, but 
under this treaty he can complain through this government, I 
take it, to the authoriti^ of the United States, and it would be 
their dutyj in carrying out the spirit of this treaty, to see that 
compensation is provided for the injury, and, vice versa, the 
same obligation that is imposed upon the people of the United 
States is also imposed upon the people of Canada. 

Still later he said : 

I think my hon. friend will find that the recognition of the 
international right to complain of the diversion of waters before 
they pass into its territory depends entirely upon the question 
of navigation. I am satisfied that if my hon. friend looks up 
the authorities he will find that that is the only case in which 
the sovereign right of a country is disputed. It is recognized 
that it pertains to the sovereign right of a country to deal with 
waters in its own territory, just as it would deal with any other 
species of property, and that right, under international law, is 
subject to this one consideration, that if diversion interferes 
with the waters in that country, if it interferes or materially 
affects navigation in the territory further down, the government 
of the country whose navigation has been affected has a right 
to coinplain under the principles of international law against 
such diversion. I am satisfied my hon. friend will find that the 
right is limited wholly to cases where it is alleged that naviga- 
tion has been seriously interfered with. 

Debates of the House of Commons of the Dominion of Canada, 11th Par- 
liament, 3d sess. (1910-11), vol. I, pp. 870, 879, 893. 


Uirersion : 
the Chicago 
Drainage 
Canal 


The Chicago Drainage Canal, built by the Sanitary District of 
Chicago created under an act of May 29, 1889 (Laws of Illinois 
[1889] 125), was opened in January 1900. It diverts waters of Lake 
Michigan through the Chicago and the Illinois Rivers to the Mis- 
sissippi River in the disposal of sewage. On January 17, 1903 the 
Secretary of War ordered that after March 31 of that year the daily 
diversion of water from Lake Michigan should not exceed 260,000 
cubic feet a minute. In March 1907 and in January 1913 he denied 
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POUCHES 

§415 

Article 362 of the Customs Regulations of 1937 provides : 

Articles containing merchandise of any character must not be 
forwarded in diplomatic or other official pouches, as such articles 
are subject to the customs laws and regulations. 

As to limitations on the use of diplomatic pouches, the Department 
of State in 1939 said : 

. . . Under the general principles of international law the 
use of diplomatic pouches is limited to matter the importation 
of which is not prohibited and which has the privilege of free 
entry into the country of destination. Such pouches are not sub- 
ject to inspection by the authorities of the other government. 
Each government must rely upon the good faith of the other 
to assure that the privileges of the pouch are not abused. Under 
these principles it is not permissible to use diplomatic pouches 
to impoi't merchandise for private individuals. 

The Acting Secretary of State (Welles) to the Attorney General, Aug. 
4, 1939, MS. Department of State, file 052.51/41. 

. . . The pouch is established for tlie safe carriage of the of- 
ficial correspondence of this Government and on that basis has a 
recognized status in international law and practice. A forci^ 
government would certainly be within its rights to complain if 
the pouch were used habitually to carry the correspondence of 
private American companies or citizens. While this Government 
recognizes freedom of speech, it is not its function to impose its 
precepts on other governments of the world, nor is it a proper 
use of the diplomatic pouch to get out of the country corre- 
spondence containing matter which that government under its 
sovereign authority censors. As a rare exception, to help Ameri- 
can companies in a purely business way, such as commimicating 
data regarding bids which they wish to make on government 
contracts, the government occasionally authorizes the use of its 
pouches tor such private correspondence in appropriate ca^s, 
but when tiiis correspondence contains criticism of the foreigjn 
government concerned or discussion of its politics or policies, it 
IS not a proper matter for inclusion in the pouch. The political 
reports of the Embassy to the Department are on an entirely 
different basis than those of a foreign company to its principals. 
WThen the corporation enters a foreign country it subjects 
itself to the rules and regulations of that country and this Gov- 
ernment cannot aid in their evasion. 
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The Assistant Secretary of State (White) to the Ambassador to Peru 
( Hearing ), no. 500, Mar. 31, 1933, MS. Department of State, file 051.23/62. 

The Department of State in 1931 wrote to the First Secretary of 
the Turkish Embassy in regard to “the manner in which correspond- 
ence . . . between the Department of State and American diplomatic 
missions abroad (and vice-versa) is handled” and “the treatment 
accorded the mail addressed to and from the missions of foreign 
Governments in the United States”, saying: 

Eegarding correspondence in the category first above men- 
tioned, it may be stated that interchanges of correspondence be- 
tween the Department and American embassies and legations 
outside of Europe are carried on through the medium of the 
ordinary postal authorities of the countries through which the 
pouches conveying the mail pass. Correspondence by the De- 
partment with most of its European posts is sent by pouch in the 
mails to the American Embassy at Paris, whence it is conveyed 
by couriers who operate on three routes across Europe, thus 
covering most of that continent. 

Similarly, pouches containing the postal matter of the Ameri- 
can representatives at European capitals are confided to these 
same couriers, who bring them to Paris on their return journey. 
The contents are then rearranged and, if destined for points 
outside of Europe, are forwarded by the ordinary postal channels. 

Mail addressed to or from the diplomatic missions of foreign 
Governments in the United States is usually forwarded to des- 
tination, as promptly as possible, by the American postal au- 
thorities. Occasionally, however, diplomatic missions in Wash- 
ington have arranged with the Department of State for delivery 
of pouches arriving by ocean steamer direct to a courier des- 
patched to an American port for that purpose. Such facilities 
are accorded only to the representatives of countries which are 
willing to grant a like privilege to American representatives 
accredited to their Government, i. e. on condition of reciprocity. 

The Chief of the Division of Near Eastern Affairs (Murray) to the 
First Secretary of the Turkish Embassy (Sabit), Apr. 11, 1931, MS. De- 
partment of State, file 701/178. 

An attorney at law in 1921 asked the Department of State to 
transmit two communications to the attorney in Hungary of a resi- 
dent of the United States who allegedly had a claim against the 
Yugoslav Government. The Department refused the request on the 
ground that its regulations prohibited the transmission of private 
correspondence with the official mail. 

The Director of the Consular Service (Carr) to L. A. Zavitovsky, 
Feb. 19, 1921, MS. Department of State, file 660h.ll245/4. 
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COURIERS 

§416 

In respect to the immunities accorded bearers of despatches, the 
Foreign Service Regulations provide: 

. . . Couriers and bearers of despatches employed by a dip- 
lomatic representative in the service of his government are privi- 
leged persons, so far as is necessary for their particular service, 
whether in the state to which the representative is accredited or 
in the territory of a third state witii which the government is 
at peace. 

For. Ser. Beg. TJ.S. HI-1, n. 5, Jan. 1941. 

On July 13, 1917 the Department of State informed the heads of 
diplomatic missions at Washington that thereafter the Government 
of the United States would recognize as diplomatic couriers of for- 
eign governments only persons regularly employed in the courier 
service of the foreign government concerned or their diplomatic and 
consular officers of career and that in all cases the right of search 
of the personal ba gg age and effects of couriers was reserved, except in 
the case of diplomatic oflScers. 

Memorandum from the Department of State to the heads of diplo- 
matic missions at Washington, July 13, 1917, MS. Department of State, 
file 701.01/4a. 

In 1918 the Danish Minister expressed to the Department of State the 
desire of his Government to have Mr. Thorkil Lohse admitted to the United 
States in the capacity of courier and permitted to leave for Buenos 
Aires in the same capacity. The Minister was informed that in that in- 
, stance the Government of the United States would make an exception to 
its regulations respecting hearers of official despatches and would issue 
instructions to the competent authorities to pass Mr. Lohse’s despatches 
without examination, on the understanding that bis Government was 
prepared to treat American couriers in a similar manner. The Minister 
was informed that no visa or special certificate would be necessary in 
order to exempt from examination the official despatches in question but 
that Mr. Lohse ^ould be informed that bis personal baggage would not 
be so exempted. Secretary Lansing to Minister Brun, no. 89, Feb. 19, 1918, 
MS. Department of State, file 701.01/llb. 

The Legation at Stockholm was instructed by the Department of State 
on July 26, 1918 that, at the request of the Swedish Minister at Washington, 
it was authorized to recognize one Mr. Lindman as a courier of the Swedish 
Government from Stockholm to Washington, It being understood that his bags 
under official seal would be regarded as inviolate and his landing facilitated 
but that it would not be possible to grant him diplomatic privileges. The 
Acting Secretary of State (Polk) to the Legation at Stockholm, telegram 
076, July 26, 1918, MS. Department of State, file 701.01/17a. 

In instructing the Ambassador in Austria-Hungary, on September 8, 
1915, to present a note to the Foreign Office announcing that Ambassa- 
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Customs 


dor Dumba was no longer acceptable as Austro-Hungarian Ambassa- 
dor at Washington, the Secretary of State directed the Ambassador to 
point out the “flagrant violation of diplomatic propriety” of which 
Mr. Dumba had been guilty in employing an American citizen pro- 
tected by an American passport as a secret bearer of official despatches 
through the lines of the enemy of Austria-Hungary. 

Secret.ary Lansing to Ambassador Penfleld, telegram 887, Sept. 8, 1915, 
MS. Department of State, file 701.6311/145a ; 1915 For. Rel. Supp. 933, 934 
See also ante §385. 

As regards customs immunity of diplomatic couriers it appears 
that diplomatic couriers are not mentioned in Article 425(a) (1) 
of the Customs Eegulations of 1931 and that they are therefore 
not entitled to the privilege of having their baggage and effects 
passed without customs examination in the absence of specific 
authorization. According to a ruling of the Treasury Depart- 
ment, however, that Department has signified its willingness to 
instruct the Collector of Customs at the appropriate port of entiy 
to admit free of duty the baggage and effects of diplomatic 
couriers upon request from the Department of Slate m each iri- 
stance. The making of such a request by this Department would, 
of course, be conditioned on the assurance that reciprocal cour- 
tesies would be extended. 

The Secretary of State to the Ambassador of Turkey, Aug. 24, 1937, MS. 
Department of State, file 811.111 Diplomatic/10667. 

. . . they [diplomatic couriers] receive free entry, without 
examination, for their official papers and documents, and expedi- 
tious passage through the customs for themselves and their effects. 

In other words, the exemptions accorded him are for the docu- 
ments he carries rather than for himself. Once he has finished 
his mission and delivered his bag to his Ambassador or Minister 
he is not entitled to any diplomatic privileges. 

The Chief of the Division of Near Eastern Affairs (Murray) to the Persian 
Minister (Meftah), Jan. 16, 1930, MS. Department of State, file 701/159a. 

The American Ambassador to the Union of Soviet Socialist Repub- 
lics informed the Department of State, in August 1935, that it was the 
practice of the Soviet Government to pass without examination per- 
sonal baggage of the American diplomatic couriers in the Soviet Union 
and suggested that the same courtesy should be extended to Soviet 
diplomatic couriers in the United States. The Department accord- 
ingly wrote to the Secretary of the Treasury asking that the customs 
authorities at New York be informed of the practice of the Soviet 
Government and instructed to accord Soviet couriers all possible facili- 
ties upon their arrival in this country. 

Ambassador Bullitt to Secretary Hull, telegram 353, Aug. 16, 1935, and 
Assistant Secretary Moore to the Secretary of the Treasury, Aug. 23, 1935, 
MS. Department of State, file 701.6111/841. 
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FRANKING PRIVILEGE 

§417 

The act of Congress approved February 14, 1929 provides that — 

under such regulations as the Postmaster General shall prescribe 
correspondence of the members of the Diplomatic Corps of the Act. of 
countries of the Pan American Postal Union stationed in the 14, 
United States may be reciprocally transmitted in the domestic 
mails free of postage, and be entitled to free registration, but 
without any right to indemnity in case of loss. The same priv- 
ilege sliall be accorded consuls of such countries stationed in 
the United States, and vice consuls when they are discharging 
the functions of such consuls, for the exchange of official corre- 
spondence among themselves, and for that which they direct 
to the Government of the United States. 

45. Stat 1177. 

The Pan American Postal Union was established by the Principal Con- 
vention of Buenos Aires signed on Sept. 15, 1921 (42 Stat. 2154). Pro- 
vision for granting the franking privilege to members of the Diplomatic 
Corps of the signatory countries was made in article 6 thereof. The name 
of the Union was changed to the “Postal Union of the Americas and Spain" 

In article 1 of the convention, to which Spain was a signatory, signed 
at Madrid on Nov. 10, 1931 at the Third Pan American Postal Congress 
(47 Stat. 1924). 

Paragraph 2 of section 614 of the Postal Laws ani Regulations of the 
United States of America (1940) provides : 

“The matter that may be sent free of postage in the domestic mails 
under the provisions of this section [the act of Congress quoted above] 
shall embrace all correspondence of the members of the Diplomatic Corps 
of the Pan American countries and Spain; and it likewise shall embrace 
the ' official correspondence exchanged between the consulates of such of 
these countries as have put this provision into effect in their own countries, 
to that which they address to the Government of the United States . . . 
and to that exchanged with their respective embassies and legations, when- 
ever reciprocity exists.” 

The countries the correspondence of the members of whose Diplomatic 
Corps is entitled to admission in the international mails free of postage 
are listed in the United States Official Postal Chiide, July 19^0, pt. II, p. 19. 

In a note to the Salvadoran Charge d’ Affaires ad interim in 1928 
the Department of State quoted from a ruling of the Post Office 
Department in regard to article 6 of the Pan American Principal 
Convention signed at Buenos Aires in 1921 (cited ante) in which 
it was stated : 

With respect to that portion of the Article which contemplates 
that the mail of foreign consuls and of the diplomatic corps 
stationed in this country when addressed to the Governments 
[sic'] of the United States and to other foreign consuls and diplo- 
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mats in the United States shall be accepted for transmission 
in the domestic mails free of postage, you are advised that there 
is no provision of the United States Postal Laws and Begula- 
tions under which such matter could be so accepted. The free 
use of the domestic mails is permissible only when specifically 
prescribed by statute. 

As to the free transmission of the correspondence of the 
members of the diplomatic corps and consuls of the countries 
referred to when addressed to their respective countries, such 
matter can, of course, be so transmitted under the Article above 
quoted, from the Pan American Principal Convention of Sep- 
tember 15, 1921, since the statutes embodied in sections 496 and 
497, Postal Laws and Kegulations, authorize the Postmaster 
General by convention to enter into agreements fixing the con- 
ditions under which mail will be exchanged with foreign coun- 
tries. 

Assistant Secretary Castle to Charge Leiva, Mar. 12, 1928, MS. Depart- 
ment of State, file 701.09/358. 


CORRESPONDENCE IN TIME OF WAR 

§418 

The Department of State instructed American representatives in 
the belligerent countries in 1914 and 1915 to inquire of the gov- 
ernments of those countries whether they would agree to the follow- 
ing regulations for American diplomatic and consular officers: 

. . . First, all correspondence between American dijjlomatic 
and consular officers within . . . [Austrian, etc.] territory to 
be inviolable if under seal of office; second, no correspondence 
of private individuals to be forwarded by diplomatic and con- 
sular officers under official cover or seal; third, official corre- 
spondence between American diplomatic officers residing in dif- 
ferent countries is not to be opened or molested if under seal 
of office; fourth, official correspondence under seal of office 
between Department of State and American diplomatic and 
consular officers is not to be opened or molested; fifth, pouchM 
under seal passing between American diplomatic missions by mail 
or courier not to be opened or molested; sixth, correspondence 
other than that described in foregoing sent by ordinary mail to be 
subject to usual censorship. 

The belligerent governments agreed substantially to this proposal, 
subject to various reservations on the part of certain governments. 

Secretary Bryan to the Embassy at Vienna, telegram 305, Nov. 25, 1914, 
MS. Department of State, ffle 124.0665/a; Mr. Bryan to the Embassy at 
Paris, Dec. 18, 1914 (telegram), ibid. /3a; the Ambassador to Austria- 
Hungary (Penfleld) to Mr. Bryan, telegram 334, Dec. 8, 1914, ibid. /I; 
the Ambassador to Russia (Marye) to Mr. Bryan, telegrams 146 and 162, 
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Dec. 11 and 20, 1914, ibid. /2, /4; the Ambassador to Turkey (Morgenthau) 
to Mr. Bryan, telegrams 306 and 182, Jan. 17 and 19, 1915, ibid. /I, /VI ; the 
Ambassador to France (Sharp) to Mr. Bryan, telegram 495, Jan. 26, 1915, 
ibid. /8 : the Ambassador to Serbia ( Vopicka) to Mr. Bi-yan, Dec. 24, 1914 
(telegra'm), ibid. /9; the Ambassador to Germany (Gerard) to Mr. Bryan, 
telegram 1559, Feb. 10, 1915, ibid. /12; the Ambassador to Japan (Guthrie) 
to Mr. Bryan, no. 219, Feb. 23, 1915, Ibid. /21 ; the Ambassador in London 
(Page) to Mr. Bryan, no. 861, Feb. 8, 1915, ibid. /18; 1914 For. Bel. Supp, 
542-543; 1915 For. Eel. Supp. 740-742. 

In Oct 1914 the Department of State instnicted the Ambassador in 
Great Britain that it was of the opinion that correspondence in time of 
war between diplomatic and consular officers in different countries sent 
by ordinary mail might be subject to censorship in the same manner as 
other private letters but that pouches under seal passing between diplo- 
matic missions of the United States by mail or courier ought not, in the 
opinion of the Government of the United States, to be opened or molested 
by censors or other officials of foreign governments. The same might be 
said, it was stated, of any official correspondence under seal between 
diplomatic and consular officers and the Department of State. Secretary 
Lansing to Ambassador Page, telegram 378, Oct. 22, 1914, MS. Department 
of State, file 841.711/1 ; 1914 For. Eel. Supp. 538. 

In a circular telegraphic instruction of April 23, 1915 the Depart- 
ment of State brought to the attention of various American diplomatic 
officers in Europe tlie following rules established by it : 

1. Communications from private individuals or institutions 
abroad to private individuals or institutions in United States 
should not be sent in Department pouches. 

2. Personal letters from United States Diplomatic or Consular 
officers or employees of American missions or consulates abroad 
addressed to private individuals in United States may be sent 
in pouches, but should be censored by heads of missions with a 
view to prevent transmission of statements which would other- 
wise be censored by Governments, and should be left unsealed 
with postage fully prepaid. 

3. Official correspondence of diplomatic and consular officers 
to individuals outside of Department should be marked “Official 
business”, and should be left unsealed. 

4. Communications from nations at war to agents in the United 
States should not be transmitted through pouches. 

5. The Department reserves right to censor all mail received 
in the pouches. 

Secretary Bryan to the Embassy at Paris, et al., telegram of Apr. 23, 
1915, MS. Department of State, file 124.0665/23a ; 1916 For. Bel. Supp. 743. 

In another circular telegram of June 12, 1915 the Department instructed 
the diplomatic officers that in respect to paragraph 2 above Quoted it 
would no longer exercise the right of censorship in the case of letters from 
diplomatic and consular officers to members of their families transmitted 
in pouches and that it considered that chiefs of mission need not open 
and scrutinize such correspondence provided they were given satisfactory 
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assurances that the letters did not contain “any information regarding 
the war or other unneutral statements’’. The Secretary of State ad interim 
(Lansing) to the Embassy at Paris, et at, telegram of June 12, 1915, MS. 
Department of State, hie 124 06C5/29b ; 1915 For. Bel. Supp. 743. 

In a circular instruction of Feb. 17, 1916 the Department of State said 
that letters addressed to diplomatic officers and sent to* the Department 
with the request that they be forwarded were being forwarded through the 
diplomatic pouch and need not be unsealed. Letters marked “personal”, 
it was said, addressed to consuls general, consuls, consular assistants, 
student interpreters, and other consular officers of career, sent to the De- 
partment with the request that they be forwarded, need not be unsealed, 
but no letters other than the foregoing addressed to consular officers of 
any grade would he forwarded in the pouches unless they were unsealed. 
The Department, it was stated, did not open a letter addressed in its care to 
diplomatic officers and consular officers of career. Attention was directed, 
however, to its earnest desire that all “clandestine” enclosures for third 
parties should not be delivered. Secretary Lansing to diplomatic and 
consular officers of the United States in belligerent countries and countries 
contiguous thereto, special instruction, consular, no. 448, Feb. 17, 1916, 
MS Department of State, file 124.0665/32a. 

The same diplomatic officers were instructed by a circular telegram 
of July 18, 1916 to require the signature and title of the writer of all 
personal mail transmitted in the diplomatic pouch on the flap of the en- 
velop. The Acting Secretary of State (Polk) to certain diplomatic officers, 
July 18, 1916, MS. Department of State, file 124 0665/39a. 

Later, in a circular instruction of Oct. 28, 1916 to the same diplomatic 
and consular officers, the Department cautioned them that mail of a per- 
sonal nature should not be forwarded for private individuals or firms in 
the official pouches or under cover of official diplomatic or consular 
envelops. It said : 

“The immunity of sealed official pouches exchanged between the Depart- 
ment and American diplomatic missions and between American diplomatic 
missions in the various belligerent countries is recognized by belligerent 
governments upon the understanding that only official correspondence will 
be transmitted in those pouches. The Department has interpreted this to 
permit the transmission in the pouches of the sealed personal letters of 
diplomatic and consular officers to and from their families with the under- 
standing that those letters shall be confined to the personal affairs of the 
officers and shall not relate to public or political affairs and to subjects 
concerning the war. All other private correspondence sent in the official 
pouches to consular officers is required to be unsealed in order that the 
Department may be able to determine whether it may properly be admitted 
to the pouches under the agreement with the belligerent governments. 

“The foregoing does not apply to letters for private individuals (other 
than those specified), and firms, and the Department expects diplomatic 
and consular officers to exert every possible effort to exclude from the 
pouches all letters of this character, and to endeavor to see that the regula- 
tions issued and the agreements referred to are carried out strictly. 

“Where the private letters sought to be transmitted in the pouches or 
under official cover relate to the protection of American interests in a 
manner which might properly call for the intervention of the Department, 
the matters may he made the subject of official despatches and forwarded 
in the pouches for such consideration on the part of the Department as 
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they may merit. Subjects coming within this category are the authenti- 
cation or execution of powers of attorney or other documents necessary In 
the settlement of estates of American citizens or the establishment of 
American claims to interest in estates of foreign subjects ; prize-court, requi- 
sition, or other cases affecting American neutral interests; money required 
for the support of American citizens; and. In general, questions relating 
to the non-commercial interests of American citizens which are within 
the legitimate jurisdiction of the Government. In each case it Is impera- 
tive that careful inquiry be made into the facts in order to determine the 
exact nature of the American Interest involved, and that those facts be 
set forth in the despatches to the Department. 

“Documents relating to the patent rights or the patent applications of 
American citizens, together with correspondence relating thereto, may be 
forwarded in the official pouches unsealed for the Department’s consider- 
ation as to whether they may be delivered to the persons in the United 
States for whom Intended. Such correspondence or documents should be 
accompanied by an official despatch signed by the diplomatic or consular 
officer forwarding them. Letters or documents bearing upon the claims 
of American citizens in prize-court proceedings, when forwarded by diplo- 
matic and consular officers, must be unsealed for the Department’s con- 
sideration and should be enclosed with official despatches. 

“Correspondence of private individuals and firms, nationals of countries 
now at war, must not be forwarded in official pouches. 

“The following rules must be observed with regard to communications 
between Diplomatic and consular officers in the belligerent countries or 
between those officers and officials, private persons or firms in such 
countries : 

“1. Consular officers in one country should not correspond directly with 
Diplomatic missions in other countries but only with the mission in the 
country of their residence which will when necessary take up with the 
other missions matters contained in such correspondence. 

“2. Consular officers may continue to correspond with other consular 
officers on matters of strictly American consular business. 

“3. Diplomatic and consular officers should refrain from correspondence 
with officials of Governments other than that to which they are accredited. 

“4. Diplomatic and consular officers should refrain from direct corre- 
spondence with business organizations or private individuals in countries 
at war with the country of their residence. 

“5. Welfare inquiries and personal and business messages for business 
organizations and individuals should be transmitted only through the 
Diplomatic mission in the country in which the Consul Is stationed, to 
the mission in the country to which the message is to be sent, and then 
delivered by the latter mission to the Foreign Office of that country. Such 
messages are not normal diplomatic or consular business and when trans- 
mitted under official cover directly to the interested parties, violate the 
regulations of the belligerent Governments, while the transmittal through 
the Foreign Offices renders the friendly service desired and relieves Amer- 
ican officials of all responsibility or charge of unneutrality. 

“6. All official -correspondence referred to in item 5 above, should be 
sent unsealed in order that the mission which is held responsible for for- 
warding or delivering it may be able to satisfy itself of the contents of the 
communications.’ ’ 
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Secretary Lansing to certain diplomatic and consular officers, special in- 
struction, consular, no. 486, Oct. 28, 1916, MS. Department of State, file 
124.0665/46a. 

In Jan. 1917 the Department of State declared that its instruction of 
Oct. 28, 1916 might be Interpreted to mean that private business letters 
of members of an embassy staff relating to their personal affairs might be 
transmitted through the official pouch under the same provisions as letters 
to their families. The Second Assistant Secretary of State (Adee) to 
the Ambassador in France (Sharp), no. 1507, Jan, 11, 1917, MS. Depart- 
ment of State, file 124.0665/50. 

The Department amended its instruction of Oct. 28, 1916 on Jan. 24, 
1917 so as to permit the transmission in diplomatic pouches of the cor- 
respondence of American Red Cross doctors and nurses and American 
missionaries in Bulgaria, Rumania, Serbia, and Turkey, provided that 
such correspondence was submitted unsealed and contained no unneutral 
statements and no enclosures Intended for third parties. Mr. Adee to the 
Ambassador in Turkey (BIkus), no. 280, Jan. 24, 1917, MS. Department 
Of State, file 124.0665/51b. 

The Embassy in Petrograd in Apr. 1917 informed the Department of 
State that American business firms were handicapped by the delay occa- 
sioned by congested censorship and irregular postal service maintained by 
the Provisional Government in Russia. The Embassy was authorized by 
the Department to forward private commercial correspondence in the 
diplomatic pouch if the letters were left unsealed, carried the required 
'postage, and were passed by the Russian censor Secretary Lansing to 
the Embassy at Petrograd [Leningrad], telegram 1331, Apr. 18, 1917, MS. 
Department of State, file 1240665/61. 

“1. Ensealed official communications from foreign diplomatic missions 
may in exceptional cases be accepted for transmission in the pouch. After 
an examination of their contents, you may, in your discretion, forward 
them to the Department or to another American mission with a separate 
explanatory despatch in every case. 

"2. Sealed communications from neutral diplomatic missions should not 
be accepted for transmission in the pouch. Requests of that nature should 
be courteously declined with an explanation that this Government, under 
war conditions, is unable to make exceptions. 

"3. Sealed communications from the diplomatic missions of the co- 
belligerents of this Government may in exceptional cases be accepted for 
transmission in the pouch in cases where no pouch service is maintained 
by the mission with Washington or with the capital to which the com- 
munication is to be forwarded An explanatory despatch should accompany 
the communication in every case.” 

Secretary Lansing to the diplomatic officers, Apr. 19, 1918, MS. Depart- 
ment of State, file 124 0665/82A. 

In Aug. 1914 the Austro-Hungarian Minister at The Hague brought to 
the American Minister at that place a message from his Government for 
transmission to the American Legation in Brussels for the Austro-Hun- 
garian Legation in that city. He read the message to the American 
Minister in German but offered it for transmission in a cipher which 
the latter could not read. The American Minister expressed his regret 
that his instructions prohibited him from sending a message in two different 
ciphers, l.e. his own and another. His action was approved by the 
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Department of State. Minister van Dyke to Secretary Bryan, no. 125, 
Aug. 14, 1914, and Mr. Bryan to Mr. van Dyke, no. 58, Sept. 4, 1914, MS. 
Department of State, file 763.72/667. 

The American Legation in Peking {Peiping'i was instructed by the 
Department of State in 1018 not to accept any further corresiwndence of 
neutral legations to be transmitted through the diplomatic pouch, since 
under censorship regulations correspondence under the official seal of a 
neutral legation and addressed to its foreign office was considered privileged 
matter and should be forwarded through the open mail. The Acting 
Secretary of State (Polk) to the Legation at Peking, telegram of June 7, 
1918, MS. Department of State, file m0665/«la. 


Foreign 
diplomatic 
officers In 
the United 
States 


Memorandum of the Department of State to the heads of diplomatic 
missions at Washington, July 25, 1917, MS, Department of State, file 
701.03A4a. 

In a memorandum addressed to the Swiss Legation on Nov. 1, 1917, the 
Department of State modified its ruling set forth above as follows : 

“Inasmuch as the Swiss Legation states that there are no Swiss Consular 
Officers de carriere in this country, the Department of State is pleased to 
extend the privileges mentioned in that Memorandum to all Swiss Consular 
Officers in the United States. It is expected however in availing them- 
selves of this privilege that Consular as well as Diplomatic Officers will 
not forward private letters other than their own.” Memorandum of the 
Department of State to the Swiss Legation, Nov. 1, 1917, MS. Department 
of State, file 701.03/31a. 

The Department of State informed the heads of diplomatic mis- 
sions at Washington on January 5, 1918 that the following regulations 
governing the censorship of letters entering and leaving the United 
States had been put into force : 

1. Uncensored correspondence is permitted between Embassies 

and Legations and their respective Governments, when 
under official seal. 

2. Uncensored correspondence is permitted between Embassies 

and Legations in the United States and Embassies tmd 
Legations of the same Power situated in other countries, 
when under official seal. The same applies to similar 
official correspondence in transit through the United States. 


It will be readily understood that since the entrance of the 
United States into war the Government of the United States is 
under the necessity of taking measures not contemplated in nor- 
mal times. The Acting Secretary of State, presenting his 
compliments to Their Excellencies and Messieurs, the Heads of 
Diplomatic Missions at Washington, has, therefore, the honor 
to request them to agree to the following restrictions in the dis- 
patch of their diplomatic mail to countries abroad. 

That only the official correspondence of the Diplomatic Mission 
shall be sent under official cover or seal of office. 

That diplomatic pouches shall contain no private letters except 
those of Diplomatic or Consular officers de ccarriere. 
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4. Private letters addressed to Chiefs of Mission in the United 

States "will not be subject to censorship. 

5. No private correspondence whatsoever of individuals or firms 

shall be forwarded to or from diplomatic or consular of- 
ficers under official cover or seal. Personal correspond- 
ence of diplomatic and consular officials shall not contain 
letters forwarded in behalf of third persons. 

The interested governments were requested to give written guar- 
anty in this regard. 

• The Secretary of State (Lansing) to the heads of diplomatic missions 
at Washington, Jan. 5, 1918, MS. Department of State, file 811.711/165a ; 
1918 For. Rel., Supp. 1, vol. H, p. 1755. 

On the same day the Secretary of State wrote to the heads of the 
diplomatic missions at Washington representing countries alined with 

' the United States in the war, in regard to exceptions which had been made 
to the regulations governing censorship of mails entering and leaving the 
United States. He said; 

“The transmissions of nncensored private mail of diplomatic officials of 
the Allies, to and from all countries, will be permitted, provided that mail 
originating with a diplomatic official bear the name and rank of the of- 
ficial, together with the official seal of the mission to which he is ac- 
credited, and provided that mail intended for a diplomatic official bear 
his name and official rank together with the name and address of the sender.” 

' The Secretary of State (Lansing) to the bends of certain diplomatic 
missions in Washington, Jan 5, 1918, MS. Department of State, file 
811.711/277a ; 1918 For. Rel , Supp. 1, vol. II, pp. 1755-1756. 

The Secretary of State informed the Japanese Ambassador in November 
' 1917 that the Secretary of the Navy had stated that his Department had 

no objection to the use of a private code or of the Japanese language by 
the financial attachd of the Japanese Embassy. Secretary Lansing to Am- 
bassador Sato, no. 51, Nov. 20, 1917, MS. Department of State, file 
811.731/307. 

On September 7, 1918 a circular note signed by the Secretary of 
Use of code State was mailed to the chiefs of mission at Washington representing 
t^^eutrals, neutral countries, stating that the following regulations governing 
the exchange of cablegrams in code or cipher had been put into force : 

Cablegrams may be exchanged in any code or cipher, when 
the official title of the addressee and that of the sender appear 
in plain language so as clearly to identify both addressee and 
sender: 

Between a neutral home government and its diplomatic 
representatives wherever located ; 

Between a consular representative of such a government 
in an oversea possession of the United States ana its diplo- 
matic representative in the United States. 

Such cablegrams, whether in code or clear, will be expedited. 
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On the same day he sent a circular note to the chiefs of mission 
representing the countries associated with the United States in the 
war, regarding regulations governing the exchange of cablegrams 
in code or cipher, which read: 

Cablegrams may be exchanged in any code or cipher: 

Between a Government co-operating with the United 
States in the prosecution of the war and its diplomatic or 
consular representatives ; 

Between such a diplomatic representative and other diplo- 
matic or consular representatives of his own Government. 

Such cablegrams, whether in code or clear, shall be expedited. 

The address or signature or both may be in code when the 
code words have been furnished to the Chief Cable Censor. 

Circular notes of^Aug. 26, 1918 (mailed Sept. 7, 1918), MS. Department 
of State, file 811.731/178a. 

In September 1939 official correspondence addressed to the American 
Legation in Athens arrived there bearing an official British notice 
“opened by the censor”. The American Minister brought the matter to 
the attention of the British Minister in Athens, who replied that he 
had been instructed by the British Foreign Office to express the sincere 
regret of His Majesty’s Government at this unfortunate mistake. 

Minister MacVeagh to Secretary Hull, no. 3465, Oct. 11, 1939, MS. Depart- 
ment of State, flle 841.711/2790. 

Mail addressed to the American Minister and the American Legation 
at Monrovia was censored by the British authorities at Freetown. The 
Department of State instructed the American Embassy in London to 
call the matter to the attention of the British authorities and to ask 
whether such censorship was authorized. The Embassy replied that the 
British Foreign Office had conveyed both its own apologies and those 
of the censorship authorities in regard to the interference and had 
given assurances that necessary instructions had been given to prevent 
a recurrence of such an incident. 

Secretary Hull to the Embassy at London, telegram 1464, Nov. 24, 1639, 
MS. Department of State, flle 841.711/2821A ; the Counselor of Embassy 
(Johnson) to Mr. Hull, telegram 2654, Dec. 16, 1939, Hid. /2849. 

In November 1939 the Department of State instructed the Embassy 
in London to present a request to the British Foreign Office that gen- 
eral instructions be issued to British censorship officials directing them 
to desist from further interference with American diplomatic and con- 
sular mails. The Department listed several complaints concerning the 
censorship of such mails. In a note of February 1, 1940 the Foreign 
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Office informed the American Charge d’Affaires ad interim, inter cHia^ 
that “according to the censorship regulations both diplomatic and con- 
sular correspondence, if addressed to a State Department and if cer- 
tified as emanating from a diplomatic mission or consulate (in order 
that its authenticity may be assured), is exempt from examination, 
though discretion has inevitably to be left to examiners as to whether a 
particular governmental institution is to be regarded as a State De- 
partment for the purposes of examination”. Kegret was expressed 
that instructions could not be issued in the general sense desired by the 
Government of the United States. 

The Acting Secretary of State (Welles) to the Embassy at London, tele- 
gram 1448, Nov. 17, 1939, MS. Department of State, hie 841.711/2791 ; N. B. 
Ronald, of the British Foreign OfBce, to Charge Johnson, Feb. 1, 1940 (enclo- 
sure in despatch 4548 from the Embassy at London, Feb. 3, 1940) , ibiA. /3032. 

In March 1940 the Embassy at Berlin reported to the Department 
of State that it was in receipt of a circular note verhale from the Ger- 
man Foreign Office saying that letters from abroad addressed to dip- 
lomatic missions or their members were, according to regulations, not 
opened and that such communications were delivered without delay 
to their destination. The Embassy stated that it had brought to 
the attention of the German authorities infringements of these regu- 
lations and that the Foreign Office had expressed its regrets and had 
stated that the authorities concerned with Embassy mail had received 
strict instructions to leave untouched both incoming and outgoing 
diplomatic and consular communications. 

Tbe Charge d’Affaires ad interim at Berlin (Kirk) to the Secretary of 
State (Hull) , no. 2059, Mar. 11, 1940, MS. Department of State, file 862.711/81. 


CEREMONIAL 
RULES OF PRECEDENCE 

§419 

The Foreign Service Regulations of the United States provide: 

. . . The Department has adopted the following rules, based 
upon those laid down at the Congress of Vienna ana the Congress 
of Aix-la-Chapelle, on the precedence and relative rank of dip- 
lomatic representatives of the various nations : 

(a) Order of precedence. The order of precedence is : 

(!' Ambassadors extraordinary and plenipotentiarjr. 

! 2 Envoys extraordinary and ministers plenipotentiary. 
3 Ministers resident. 

4 Charges d’affaires ad hoc. 

(5) Charges d’affaires ad interim. 
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(J) Precedence among represcntativos of the same rank. Dip- 
lomatic representatives take precedence in their respective classes 
according to the date of the official notification of their arrival. 

For. Ser. Reg. U.S. 11-5, n. 4, Jan. 1941. 

In response to an inquiry as to the course to be followed in the 
entertainment of the Ambassador of the French Republic at a cele- 
bration to be held in Pennsylvania, the Department of State said : 

His Excellency Mr. Andre de Laboulaye, the Ambassador of 
the French Republic, is addressed in conversation as “Excellency” 
or “Mr. Ambassador” and would rank above American officials 
except the President, the Vice President, and the Governor of the 
State in which the ceremonies take place. Should the question 
arise as to the rank of the Ambassador with relation to the Gov- 
ernor, it would in accordance with custom be courteous for Gov- 
ernor Pinchot to waive his rank in favor of Ambassador de La- 
toulaye. 

A foreign ambassador is entitled to a salute of nineterai guns. 

Secretary Hull to Representative Walter, Apr. 14, 1934, M3. Department 
of State, file 811.452/126. To the same effect, see the Chief of the Division 
of International Conferences and Protocol (Dunn) to Miss Francesca 
Cosgrove, Apr. 4, 1929, i6i<i./62. 

At the Statue of Liberty celebration in New Tork in 1036, Mr. de Tessan, 
the Under Secretary of State of the French Republic, was appointed by the 
French Prime Minister to represent that country. The Department of 
State Informed the National Statue of Liberty Fiftieth Anniversary Com- 
mittee that Mr. de Laboulaye, as the duly accredited Ambassador of France, 
took precedence over Mr. de Tessan. The Chief of the Division of Protocol 
and Conferences (Southgate) to Maurice Leon, telegram of Oct. 27, 1936; 
MS. Department of State, file 811.415 Statue of Liberty/50. 

According to present practice in Washington in both diplo- 
matic and American houses, foreign ministers plenipotentiary 
precede the Undersecretary of State who, in turn, pieced^ 
American ambassadors and ministers at home on leave or in 
retirement. 

Secretary Hull to the Embassy at Tokyo, telegram 42, Mar. 6, 1937, MS. 
Department of State, file 811.452/156. 

The Government of the United States appointed a Special Am- 
bassador to attend the coronation of the Emperor of Ethiopa in 1930. 
The local Diplomatic Corps at Addis Ababa insisted that since the 
French Special Ambassador at the ceremony was a military marshal 
he should have precedence over the American and all other special 
ambassadors who were not of royalty. The Department of State 
instructed the Legation at that place that the general rules estab- 
lishing precedence among special ambassadors to a coronation were 
usually determined by the government concerned but that it could 
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not agree that personal military rank should affect precedence. The 
Legation was authorized so to inform the Ethiopian Government, 
but it was instructed to take no further action. 

SeeretariT Stimsou to the Legation at Addis Ababa, telegram 34, Oct. 14, 
1930, MS. Department of State, file 884.001 Selassie 1/167. 


In answer to an inquiry concerning the order of precedence ac- 
corded (at the White House on occasions of official functions given 
by the President) to American Ambassadors Extraordinary and 
Plenipotentiary, accredited or appointed to foreign countries, espe- 
cially with reference to such Ambassador’s rank with an Admiral 
of the Navy and with a General or Lieutenant General of the Army, 
Assistant Secretary Adee stated that — 

not having a regular diplomatic service like that of the Army 
and the Navy with individual rank personally attaching to all 
representatives, we do not regard an American Ambassador while 
in this country as bracketed with the Ambassadors accredited 
here by a foreign country. In the case you name, an Ambassador 
at home or on leave would rank after an Admiral or Lieutenant 
General in any function given at the White House. I may add 
that an ex-Ambassador, after his retirement from the service, is 
with us regarded as a distinguished private citizen. 

In the house of a foreign diplomat the case would be different, 
as for instance if an Ambassador should entertain the American 
representative near his sovereign, our Ambassador would in the 
theory of extraterritorality be within the diplomatic bounds of 
the country to which he is accredited and, therefore, would be 
enfomtion. 

Our rule would, of course, not apply in Japan where you have 
a regular permanent service with the official grade attaching to 
each officer personally. 

The Assistant Secretary of State (Adee) to the Japanese Ambassador 
(Hanlhara), Oct. 21, 1907, MS. Department of State, file 9293. 


Charge 

d’Affaires 


In an instruction to the Charge d’Affaires ad interim in Mexico 
City in 1908 the Department of State said that, at any diplomatic 
dinners and receptions, it gave a Charge d’Affaires of Embassy prece- 
dence over a Charge d’Affaires of Legation, regardless of whether, 
while serving in such temporary capacity, he might be actually the 
First, Second, or Third Secretary of Embassy. In other words, it 
was said, a Charge d’Affaires ad interim took precedence over any 
Secretary of Embassy or Legation, and if he were in charge of an 
Embassy he took precedence over a Charge of Legation. 

Acting Secretary Bacon to Chargd Sands, no. 587, Oct. 29, 1908, MS. 

Department of State, file 14319/63. 
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The Soviet Embassy informed the Department of State on March 
19, 1934 of the arrival in Washington of its naval attaches, one of 
whom (Mr. Oras) was stated to have the rank of Vice Admiral, and 
the other (Mr. Yakimichev) the rank of Eear Admiral. The Navy 
Department objected to the recognition of the attaches as having the 
ranks stated, saying that the officers were personally quite acceptable 
to it but that the ranks with which they appeared in Washington were 
causing it much embarrassment. It was customary, it was said, in 
the exchange of naval attaches, for both to be approximately of the 
same rank and have approximately the same amount of experience 
and length of service in their respective navies. The Navy Depart- 
ment stated that it was impossible for the Government of the United 
States to send an officer to the Soviet Union of the rank of Vice 
Admiral because of the laws of the United States and that it was 
also impracticable to send an officer of the rank of Rear Admiral. An 
attaclie in the rank of Vice Admiral, it declared, by virtue thereof 
outranked every Chief of Bureau in the Navy Department, and, fur- 
thermore, as a matter of comity among the foreign naval attaches in 
Washington, the injection of such a rank among them caused 
embarrassment. 

The views of the Navy Department were informally communicated 
to the Soviet Embassy by the Department of Slate, and the Ambassa- 
dor replied tliat his Government attached no particular importance to 
rank but that at a farewell luncheon to the French naval attache, who 
had been acting as dean of the corps of naA^al attaches in Washington, 
that attache had turned over the duties of dean of the corps to the 
Soviet Vice Admiral (Oras) and that thereupon the latter had been 
recognized by all of the as.sembled attaches as the new dean of their 
corps. The Ambassador accordingly expressed the hope that, while 
his attache’s rank could be reduced to that of captain, he could never- 
theless retain the status of dean of the corps. The Navy Department 
consented to recognize Admiral Oras as a Rear Admiral, which rank 
automatically continued him in the position of dean of the corps of 
naval attaches, provided that in this rank he would be junior to all 
the officers of equal rank on duty in the Navy Department in Wash- 
ington. Mr. Yakimichev was recognized by the Navy Department 
as holding the rank of commander. 

Memorandum of July 20, 1934 on '‘Kank.s Accorded In Washington to 
the Soviet Military and Naval Attaches and Their Assistants” (enclosure 
to instruction 151 to the Ambassador to Moscow, July 24, 1934), MS. 
Department of State, file 701.6111/788. 

. . . Foreign Consuls General rank according to the length 
of time they have served in that capacity m the United 

— ill — ViiL.lv- - 41 
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States. . . . Consuls rank in the same way and . . . Vice 
Consuls rank in the same manner. 

The Assistant Secretary of State (White) to the Reverend Brother 
Ignasiah, Ang. If), 1932, MS. Department of State, file 811.452/101. 

The Minister at San Jose reported to the Department of State in 
1908 that the Papal Nuncio to Central America had requested the 
Costa Rican Government to give him priority of position at official 
ceremonies, that on such occasions precedence had previously been 
given him as Dean of the Diplomatic Corps, and that tlie Costa Rican 
Minister of Foreign Affairs was not disposed to admit any change 
but had suggested that the Minister ascertain tlie views of the De- 
partment on the subject. The Department referred the Minister to its 
instruction of August 7, 1903 to the Minister in Chile and said : 

In those countries wliere official recognition is given to the 
spiritual power of the Pope, it generally happens that the nuncio 
is accorded priority on ceremonial occasions by way of courtesy, 
even if not a recognized right under the rules of the Congress of 
Vienna. To this the Department can raise no objection. Such 
priority is, of course, to be distinguished from the Dean’s 
precedence in material questions before the Corps. 

The matter however is properly one for action by the Govern- 
ment of the country, or, failing that, for the Diplomatic Corps 
itself. 

Acting Secretary Adee to Minister Merry, no. 802, Sept. 24, 1008, MS. 
Department of State, file 15657. 

The instruction of Aug. 7, 1003, just referred to, reads : 

“The precedence of the diplomatic representative of the Holy See in 
Catholic countries which maintain diplomatic relations with the Vatican 
was discussed very fully by Mr. Caleb Cushing while United States Minister 
to Spain, with the conclusion that Papal nuncios and legates are ambas- 
sadors under the ruling.s of the Congress of Vienna, notwithstanding the 
absence of the Pope’s temporal power. (Foreign relations, 1875, page 1115.) 

“In the present instance, the representative of the Holy See at Santiago 
Is entitled ‘Delegate and Envoy Extr.'iordinary’ which would appear to take 
him out of the ambassadorial class and rank him with Envoys Extraordinary 
and Ministers Plenipotentiary who do not possess the personal representa- 
tive character. Monsignor Monti would not, therefore, appear to claim 
precedence in tlie quality of ambassador, ranking, as such, as the sole 
representative of the First Class at Santiago. 

“Monsignor Monti's position among his colleagues of the Second, or 
Pienipoteiitiary Class, is determinable, on general principles, by the custom 
of the country to which he is accredited, and which, by accepting him in 
accordance with the credentials he bears, establishes his position as a 
member of the foreign diplomatic body. 


“In many countries, the government which receives the foreign repre- 
sentative fixes his ceremonial precedence. In others, as in the United 
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States, any dispute as to personal precedence is left to be settled by the 
diplomatic body. 

“Unless it should appear that the Chilean Government Itself decides the 
point of Monsignor Monti’s precedence that question would properly remain 
for the diplomatic body to consider and determine, having regard to the 
clear distinction between a Nuncio, Intemuncio or Legate, and a Delegate 
who is also accredited as Envoy Extraordinary. 

“Your course in questioning the competency of the actual Dean of the 
diplomatic corps to decide the point for himself, without conference with 
his colleagues, is approved and it is hoiied that the incident will lead to an 
authoritative determination of the matter, either by the Government of 
Chile, or by a vote of the diplomatic body. 

“So far as this Government is concerned. It can have no objection to 
the assignment of the Papal Delegate and Envoy to the position of Dean, 
even if such assignment were not founded on positive right, but were 
complimentary on the part of his colle,agues. All that the Department 
desires to see is concurrent and harmonious action among the foreign 
representatives.” 

The Acting Secretary of State (Adec) to the Minister to Chile (Wilson), 
no. 2-13, Aug. 7, 1903, MS. Department of State, 18 Instructions, Chile, 89, 
00-92. 

... I cannot find that the Department has at any time made 
a ruling as to the relative rank of a Cardinal of the Eoman Catlio- 
lic Church with American officials and foreign diplomatic repre- 
sentatives accredited to the United States. While the Depart- 
ment has expressed its views in specific cases as to the order of 
precedence of 'American officials, there has never been any official 
order or ruling by the President definitely fixing their relative 
rank. Cardinals are not accredited to this Government and have 
no official status before this Government, and therefore no official 
precedence. They are merely officers of a church, and as they 
have no official status before this Government, and as Church and 
State are separate in this country, they would, so far as I can 
see, in any official function of this Government, have no right of 
precedence before members of the Diplomatic Corps or the officials 
of the Government of the United States. Any such precedence, 
therefore, would be a matter of courtesy to be taken up in any 
particular case with the officials concerned. 

Secretary Hughes to Mr. CuiilifCe-Owen, Apr. 21, 1924, MS. Department of 
State, file 811.452/37. 

In response to a memorandum from the heads of diplomatic mis- 
sions in Washington regarding the precedence that should be accorded 
to the sister of the Vice President of the United States, whom he had 
designated as his hostess, the Secretary of State stated that — 

neither Mr. Kello gg nor any otlier Secretary of State has intended 
to make any official rulings as to the precedence in which Ameri- 
can officials and their wives should be received within the houses ° 
of the members of the Diplomatic Corps, but that, such decision 
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rests who]]}' within the discretion of the members of that Corps 
themselves. I should be glad, therefore, if you would kindly 
convey to your colleagues in reply to their memorandum that 
any course which they take in reference to such matters will meet 
with no objection on the part of the State Department, and that 
any courtesy which they may choose to show the Vice President 
and to Mrs. Gann will be most agreeable to me. 

The Secretary of State (Stinison) to the British Anibassaclor (Sir Esme 
Howard), Apr. 9, 1929, MS. Departmout of State, fiie 811.4.32/66. 


Foreign Service officers assigned to a mission shall rank 
in the following order of precedence: (a) counseloi’s; (6) first 
secretaries; (c) second secretaries; (t?) third secretaries; and 
(e) language officers. 

For. Ser. Reg. U.S. VIII-6, Jan. 1941; Ex. Or. 8076, Apr. 4, 1939. 


On the question as to the precedence to be accorded a position 
combining the functions of Counselor of Embassy and Consul General, 
the Department of State expressed the opinion that since the officer 
holding the position would assume the duties of Charge d’Affaires ad 
interim in the absence of the Ambassador and the Senior Counselor, 
the position should have precedence over all attaches except in cases 
where these functions were performed by general officers of the Army 
and Marine Corps or fiag officers of the Navy. 

The Under Secretary of State (Phillips) to the Ambassador in Paris 
(Straus), no. 760, Feb. 19, 1935, MS. Department of State, file 123K25/379. 

The Department of State informed the Embassy in Habana in 1925 
that the second secretary of Embassy ranked after the military 
attache but before the assistant military attache ; that the third secre- 
tary of Embassy ranked after the assistant military attache; and that 
the fact that the officers in question might be considered for purposes 
of chancery administration as “acting” first and second seci'etaries did 
not affect their rank vis-a-vis the military and assistant military 
attaches. 

Secretary Kellogg to the Embassy at Habana, telegram 69, June 1, 1925, 
MS. Department of State, file 127.62/44. 


First Secre- 
taries of 
Embassy and 
Consuls 
General 


Regarding the order of precedence of First Secretaries of Embassy 
and Consuls General, the Department of State called attention to its 
circular instruction of January 22, 1908 transmitting an Executive 
order to the effect that “on occasions of ceremony, other than purely 
diplomatic functions. Consuls General rank with, but next before, 
Secretaries of Embassy”, and added: 


In vieiv of the wording of this order, the Department can give 
no general instructions covering the question of precedence as 
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between Consiils-General and First Secretaries of Embassy, as 
the two offices hold equal rank. It must rest with yourself to 
determine on each occasion whether the function to he attended is 
“purely diplomatic” or otherwise, preference being given to the 
Consul-General when you are in doubt. However, in the specific 
case to which you refer, namely your audience with the Sultan, 
your statement that you would have placed the First Secretary 
ahead of the Consul-General, had the former been present, is 
approved, as in the Department’s opinion such a function can 
only be regarded as “purely diplomatic”, in fact so “purely 
diplomatic” that at many, if not most Courts, Consular officers 
are not included with a diplomatic representative’s staff at his 
audience. 

Tlie Acting Secretary of State (Wilson) to the Ambassador in Paris 
(Straus), no. 23, Oct 27, 1909, MS. Department of State, file 9293/8. 

For rules of pi-ecedence relating to Foreign Service officers iind other 
officers of the United States Government, see For. Ser. Eeg. U.S. IX-3, n. 1, 
Jan. 1941 ; Ex. Or. 8356, Mar. 2, 1940. 


SOCIAL INTERCOURSE 

§420 

In regard to conformity to ceremonial usage the Foreign Service 
Regulations of the United States provide : 

... On all formal occasions the diplomatic representative 
shall be governed by the ceremonial usage of the country of his 
official residence. 

For Ser. Beg. U. S. II-5, n. 3, Jan. 1941. 

. . . The diplomatic representative shall, immediately upon 
his arrival, familiarize himself with the local rules regarding 
official calls. In his initial official visits, he should be accom- 
panied by the ranking Foreign Service officer assigned to the 
mission in a diplomatic capacity. 

A charge d’affaires need not pay official calls upon his col- 
leagues upon assuming charge if lie be at the post at the time he 
is accredited. After assuming charge, he should call upon the 
Minister for Foreign Affairs on the latter’s first general reception 
day. 

For. Ser. Beg. U. S. 11-5, n. 1, Jan. 1941. 

The American Charge d’Affaires and other foreign diplomatic rep- 
resentatives in Panama received notes from the Ministry of Foreign 
Affairs requesting them to attend the official reception by the Presi- 
dent of Panama of the Nicaraguan Minister, when the latter pre- 
sented his credentials. The Department of State informed the 
Charge that each country prescribed its own formalities for such 
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occasions and that, while no uniform rule was observed in this regard 
and while the attendance of the Diplomatic Corps at the reception 
of a new member was unusual, acquiescence appeared to be an act of 
courtesy alike to the Government of Panama and to the new colleague. 

Acting Secretary Adee to Chargd 'Weitzel, no. 204, Sept. 7, 1909, MS. 

Department of State, file 14319/118-119. 


MeeUngs 
of the 
Diplomatic 
Corps 


It is the understanding of the Department that, excepting in 
countries such as China, where there exists a definite organization 
of the diplomatic representative.s of the so-called treaty powers, 
for the purpose of discussion with a view to the taking of con- 
certed action regarding the rights of their nationals, the functions 
of the diplomatic body meeting as such should not normally extend 
beyond the consideration of ceremonial matters and subjects 
related to the rights, immunities and privileges of its members 
in the country to which they are accredited. The discretion of 
the representative acting as Dean of the Diplomatic Corps in 
determining whether to comply with the request of one of his 
colleagues to call a meeting of that body is thus correspondingly 
limited. It is, of course, the duty of the Dean to satisfy him- 
self in each case that the object for which a meeting is desired 
is a proper one and not susceptible of causing offense to any of 
the Governments concerned. 

Moreover the obligations of a diplomatic ofiBicer to his colleagues 
must necessarily be subordinate to his obligation to the country 
which he represents. He should, therefore, be exceedingly careful 
to avoid creating embarrassment for his own government and 
should consequently refrain from initiating or participating in 
formal discussions among his colleagues concerning matters com- 
ing within his government’s jurisdiction. 

The Under Secretary of State (Grew) to the Minister to Panama (South), 
no. 307, May 19, 1923, MS. Department of State, file 701.0019/7. 


Officials 
of unrecog- 
nized gOT- 
einments 


Before the Secretary of State of the United States visited Brazil in 
1922 he instructed the Ambassador that such entertainments as he 
might give at Rio de Janeiro Avould be held in honor of Brazil and the 
centennial of its independence, and that it would therefore be dis- 
courteous not to invite guests of the Brazilian Government such as 
the Mexican and Greek Special Ambassadors or even resident diplo- 
mats and that such ambassadors or diplomats should therefore be 
included in invitations to any entertainments he might give to which 
all other special representatives to the Centenary and resident diplo- 
mats were invited. This would in no way imply, he said, recognition 
of the governments of those two countries. 


Secretary Hughes to the Ambassador at Rio de Janeiro, telegram 109, 
Aug. 14, 1922, MS. Department of State, ffle 033.1120H87/11. 
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The Minister in Austria recei^'ed a note from the newly appointed 
Soviet Minister in that country, identical with notes to the otlier 
Legations in Vienna, informing him that he had presented his creden- 
tials and would be happy to establish official and personal relations 
with him. The Department of State told the Minister that he might 
personally and unofficially acknowledge the Soviet Minister’s note 
and informally receive him if he called but that he should not return 
his call or otherwise assume any official relation. The Soviet Gov- 
ernment had not been recognized by the United States. 

Secretary Hughes to Minister Washburn, telegram 24, May 27, 1924, MS. 
Department of State, file 707,1161/4 ; 1924 For. Eel., vol. 11, p. 675. 

The Finnish Foreign Minister and his wife issued invitations to 
the chiefs of mission in Helsingfors for a farewell dinner in honor of 
the Norwegian Minister, who had recently been named Minister to 
Moscow. Upon learning that the Soviet Minister in Helsingfors 
was invited to the dinner, several of the foreign representatives in 
that city declined to attend. The Department of State instructed 
the Charge that he should accept the invitation and that the fact 
that the Government of the United States had not recognized the 
regime in Moscow should cause him no embarrassment. 

Secretary Hughes to Charge Hall, telegram 18, Aug. 26, 1024, MS. Depart- 
ment of State, file 707.1161/11 ; 1924 For. Kel., vol. II, p. 676. 

The Department of State instructed the Ambassador in Mexico 
that if the new Soviet Minister to Mexico was a duly accredited 
diplomatic representative and if as Dean of the Diplomatic Corps 
he were called upon to present him to the President of Mexico at 
the official reception, he should do so; moreover, if he were obliged 
as Dean to call a meeting of the Diplomatic Corps, the Soviet repre- 
sentative should be notified if he were present in the capital. 

Secretary Hughes to Ambassador Sheffield, telegram 506, Nov. 3, 1924, 
MS. Department of State, file 707.1101/17,- 1024 For. Hel., vol. II, p. 677. 

For correspondence regarding cooiwration with the Soviet Ambassador 
as Dean of the Diplomatic Corps at Peking, see 1925 For. Bel., vol. I, pp. 
636 et seq. 

The American judge on one of the Mixed Courts in Egypt in 1918 
objected to a rule established by the Sultan prescribing the court 
dress. The Department of State insti-ucted the Agent and Consul 
General at Cairo that, while it could not undertake to determine the 
judge’s status under Egyptian law, the Mixed Courts of Egypt were 
to be regarded as Egyptian courts so far as the Government of the 
United States ivas concerned and that since he was a judge of an 
Egyptian court he might well be regarded as an Egyptian official. 


Court 

dress 
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Use of 
flag by 
American 
Minister 


The Director of the Consular Service (Carr) to the Agent and Consul 
General at Cairo (Gary), no. 52, May 28, 1918, MS. Department of Stater 
file 883.05A19. Cf. For. Ser. Reg. D.S. 11-5, n. 3, Jan. 1941. 

The Minister to Norway on September lY, 1906 wrote to the De- 
partment c/f State requesting that he be furnished with a Minister’s 
flag for use at the bow of a boat when he was obliged to use one on the 
water of the fjord in an official capacity. The Department replied 
that — 

there being no authority for placing any blazon or device on the 
American flag by which to denote the ministerial or consular office, 
it follows that the ordinary regulation flag is the only one that 
can be flown over a Minister’s residence or at the stern of a boat 
occupied by him. If in addition to the national flag it be found 
desirable, for local reasons, for you to display a personal dis- 
tinguishing fla^ at the hoio of a boat occupied by you, there 
would be no objection to your preparing a boat flag, showing a 
circle of thirteen white stars on a blue field, like the authorized 
consular boat flag, but with the American coat-of-arms in the 
center of the circle instead of the consular letter “ C It should 
be understood, however, that such a boat flag is merely personal, 
not having national significance. 

Secretary Root to Minister Peirce, no. 19, Oct. 19, 1906, MS. Department 
of State, minor file, vol. 43. 

“Neither diplomatic nor consular officers are required to display on their 
motor vehicles any insignia indicating the country of which the officials are 
nationals. Some diplomatic officers, however, place on their motor vehicles 
the coats of arms of their respective countries. ” The Acting Solicitor for 
the Department of State (Baker) to D. L. Shoemaker, Apr. 7, 1930, MS. 
Department of State, file 701/161. 

In regard to the ceremonies attendant upon a visit hy an American 
diplomatic or consular officer to an American or foreign man-of-war, see 
XI American Foreign Service Journal (1934) 463, and extracts therefrom 
set forth in diplomatic serial 2591 to American diplomatic and consular 
officers, Aug. 29, 1935, MS. Department of State, file 811.451/34. See also 
For. Ser. Reg. U.S. IX-5, Jan. 1941 ; Ex. Or. 8196, July 8, 1939. 


EXECUTIVE CONTROL OF FOREIGN RELATIONS 


§421 

In regard to the control of the foreign relations of the United 
States, a memorandum prepared in the Office of the Solicitor for the 
Department of State says: 


The Constlta- 
tlon 


As Congress possesses no power whatever in international di- 
plomacy it cannot delegate it. The Constitution of the United 
States contains no express provision for a Department of Foreign 
Affairs, and contains but very few provisions concerning the 
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method by which the foreign relations are to be managed. How- 
ever, it impliedly gives the President the power to manage foreign 
affairs by giving him, in addition to other “executive” powers, the 
power to appoint diplomatic and consular officers abroad, to 
participate in the making of treaties with the approval of the 
Senate (Const. Art. II, secs. 2 and 3), and to give Congress in- 
formation upon the state of the Union. This was no oversight; 
for the Articles of Confederation pursued a different course, — 
foreign relations were entrusted to the Continental Congress. 
The national government is one of restricted powers. The 
President may do nothing that the national government may not 
do. But where, by the terms of the Constitution, the national 
government is vested with control over a certain sphere of action, 
that portion of the field is the President’s which is executive in 
character. (Const. Art. II, sec. 1, sub-sec. 1.) 

One of the most distinguished members of the Constitutional 
Convention, Eoger Sherman, advocated in that assembly the 
theory that the executive magistracy should be instituted for the 
sole purpose of doing the beliests of the Legislature; that it 
should be elected by and responsible to Congress. He proposed 
that Congress should be vested with the power of organizing the 
executive in the manner which it might deem the most advan- 
tageous. {The MadisonPapcrs,\Q\.l'l,^.'(&Z.) But his opinion 
found no favor in the Convention, w'hich decided that the Presi- 
dent should be independent of the Legislature. The Constitution 
does not delegate to the Senate the general power to supervise 
the administration; only in specific instances is the Senate’s ap- 
proval needed for executive acts. 

The Depaktment of State 

While the President of the United States is the official spokes- 
man in dealing with other nations, the actual conduct of foreign 
affairs is vested in the Secretary of State. Tlie Department of 
State was organized July 27, 1789 by Act of Congress. (1 Stat. 
28.) Tlie act provided that the Secretary of State should per- 
form and execute such duties as the President should intrust to 
him, agreeable to the Constitution relative to correspondence, 
commissions, and instructions to the public ministers and consuls 
sent out from the United States, and also pertaining to negotia- 
tions with the public ministers from foreign States. The Secre- 
tary of State is, therefore, to conduct all matters respecting for- 
eign affairs which the President may assign to his Department, 
and must manage the business as the President may direct. 

There w'as a real distinction made betAveen this Department on 
the one hand, and the Treasury Department, for instance, on the 
other. The difference lies in the fact that the Treasury Depart- 
ment was created solely for the purpose of carrying out enactments 
of Congress. In all things concerning money the legal “impulse 
to action” had, from the nature of things,to come from Congress. 
This was not at all true of the “Foreign Department”. The sole 
purpose of that organization was to carry out, not orders, as ex- 
pressed in legislation or resolutions, hut the will of the executive. 


Articles of 
Confedera- 
tion 


Duties of the 
Secretary 
of State 
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Partici- 
pation in 
conferences 


In all cases the President could direct and control, but in the 
“presidential” Department he could determine what should he 
done, as well as how it should he done. 

In 18S6 at the time that President Cleveland declined to trans- 
mit certain papers concerning the administration of the office 
of the District Attorney of the Southern District of Alabama, 
he took occasion to challenge the attitude contained in the maior- 
ity report of the Senate Committee of March 1, 1886, that be- 
cause the executive departments were created by Congress, the 
latter had supervisory power over them. He said : 

“I do not suppose that ‘the public offices of the Dnited States’ 
are regulated or controlled in their relations to either House of 
Congress by the fact that they were ‘created by laws enacted by 
themselves.’ It must be that these instrumentalities were created 
for the benefit of the people and to answer the general purposes 
of government under the Constitution and the laws, and that 
they are unencumbered by any lien in favor of either branch of 
Congress growing out of their construction, and unembarrassed 
by any obligation to the Senate as the price of their creation.” 
( 17 Cong. Rec., pr. 2. 49th Cong., 1st scss., p. 1902. ) 

Memorandum of Oct. 1, 1030, prepared in the Office of the Solicitor for 
the Department of State, in connection with S. Res. 253, Tlst Cong., 2d 
sess., MS. Department of State, file 331.1121 \V./14SVi, enclosure. 

The President is charged under the Constitution with the 
responsibility of conducting the foreign relations of the United 
States. The Secretary of State is his adviser in these matters 
and acts as the agent through whom instructions to the Foreign 
Service a^re issued. It follows that ambassadors and ministers 
of the United States I'eport to and receive their instructions 
from the Secretary of State. 

In the absence of the Secretary of State, the Under Secretary 
of State l)ecomes Acting Secretary of State, and as such he is the 
agent through whom the President issues his instructions to the 
Foreign Service. 

The Assistant Secretary of State (Messersmith) to B. C. Gladstone, 
Sept. 27, 1937, MS. Department of State, file 121.41/77. 

In 1906 certain Democratic Senators led by Senator Bacon of Georgia 
disapproved of President Theodore Roosevelt’s participation, without 
consulting the Senate, in the Conference of Algeciras. In defending 
the President, Senator Spooner of Wisconsin said that the Constitution 
4 ests the power of negotiation and the various phases — and they are 
multifarious — of the conduct of foreign relations exclusively in the 
President. And ... he does not exercise that constitutional power, 
nor can he be made to do it, under the tutelage or guardianship of the 
Senate or of the House or of the Senate and House combined.” He 
also stated : 
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The act creating tlie Deiiartment of State, in 1789, was an ex- 
ception to the acts creating the other Departments of the Govern- 
ment. I will not stop to refer to the language of it ... but it 
is a Department that is not required to make any reports to Con- 
gress. It is a Department which from the beginning the Senate 
has never assumed the right to direct or control, except as to clearly 
defined matters relating to duties imposed by statute and not con- 
nected with the conduct of our foreign relations. 

We direct all the other heads of Departments to transmit to the 
Senate designated papers or information. We do not address 
directions to the Secretary of State, nor do we direct requests, even, 
to the Secretary of State. We dii-ect requests to the j eal head of 
that Department, the President of the United States, and, as a 
matter of courtesy, we add the qualifying words, “if in his judg- 
ment not incompatible with the public interest.” 

What does the conduct of our foreign relations involve \ Does 
it involve simply, do Senators think, the negotiation of treaties? 
It involves keeping a watchful e^^e upon every point under the 
bending sky where an American interest is involved, where the 
American flag and citizens of the United States are to be found on 
sea and on land, every movement in foreign courts which might 
iiu-ade some American interest. 

Cong. Rec., vol. 40, pt. 2, pp. 1418, 1420 (Jau. 23, 1906). 

The Secretary of State, however, does at times voluntarily act as a 
transmitting agent for communications between Congress and foreign 
governments. Thus, in 1908 House and Senate resolutions deploring 
the assassination of the King and Crown Prince of Portugal were trans- 
mitted by the Secretary of State to the Portuguese Government. 

H. Doc. 741, 60tli Cong., 1st sess. ; S, Doc. 317, 60th Cong., 1st sess. 

The Tariff Act approved August 5, 1909 stipulated in section 4 that 
the President “shall have power and it shall be his duty to give notice, 
within ten days after the passage of this Act”, to all countries with 
w'hich commercial agreements had been entered into in conformity 
with section 3 of the act approved July 24, 1897, of the intention of 
the United States to terminate such agreements. Preliminary notice 
of the intended termination of the agreements affected had been given 
on April 30, 1909 ; final notice was given on August 6 and 7, 1909. 

36 Stat. 11, 83; U. S. TarifE Commission, Beciprociti/ ani Commercial 
Treaties (1019 ) 228. 

By the terms of section 16 of the La Follette Seamen’s Act, approved 
March 4, 1915, the President was requested and directed, within 90 
days after the passage of the act, to give notice of termination of such 
provisions of treaties and conventions between the United States and 


Transmission 
of messages 


Congress : 
termination 
of treaties 



646 


CHAPTER XIV — INTERCOURSE OF STATES 


foreign governments as wei’e in conflict vith the provisions of the 
act. President Wilson entered into such negotiations. 

38 Stat. 1164, 1184. See fm-tlier the discussion in vol. V, ch. XVI on 
“Treaties”, §509, of this Digest. 

Section 34 of the Jones Merchant Marine Act, approved June 5, 
1920, “authorized and directed” the President, within 90 days after the 
effective date of the act, to give notice of termination of treaties 
or conventions to which the United States was a party which restricted 
the right of the United States to impose discriminating customs duties 
on imports entering the United States in foreign vessels and which 
also restricted the right of the United States to impose discriminatory 
tonnage dues on foreign vessels entering the United States. Although 
President Wilson did not veto the act, because to have done so “would 
have sacrificed the great niunber of sound and enlightened provisions 
which it undoubtedly contains”, Secretary Colby announced on Sep- 
tember 24, 1920 that the President did “not deem the direction con- 
tained in Section 34 of the so-called Merchant Marine Act an exercise 
of any Constitutional power possessed by the Congress”. He stated 
that the treaties, 32 in number, did not contain provisions for their 
termination in the manner contemplated by Congress and that the 
action sought to be imposed on the Executive “would amount to noth- 
ing less than the breach or violation of said treaties”. 

41 Stat. 988, 1007; Department of State, Mimeographed Press Release, 
Sept. 24, 1920 ; New York Times, Sept. 25, 1920, pp. 1, 8. 

See also the letter from President Wilson to Senator Pali of Dec. 8, 1919, 
regarding the latter's proposed resolution requesting the President to sever 
diplomatic relations with the Carranza government in Mexico, vol. I, p. 164, 
of this Digest. 


Court 

decisions 


The joint resolution of Congress approved May 28, 1934 provided 
that, if the President should find that the prohibition of the sale of 
arms and munitions of war in the United States to the countries then 
engaged in armed conflict in the Chaco might contribute to the estab- 
lishment of peace between those countries, and if, after consultation 
with the governments of other American Republics and with their 
cooperation, as well as that of such other governments as he might 
deem necessary, the President should make proclamation to that 
effect, it would be unlawful to sell, except under such limitations and 
exceptions as he might prescribe, any aims or munitions of war in 
any place in the United States to the countries engaged in the armed 
conflict or to any person, etc., acting in the interest of either country, 
until otherwise ordered by the President or by Congress. 48 Stat. 
811. In the case of United States v. Gurtiss-'W right Export Corp. et 
al. the defendants contended that the resolution was unconstitutional 



EXECUTIVE CONTROL OF FOREIGN RELATIONS 


647 


in that it constituted an unlawful delegation of legislative power to 
(he Executive. In denying the contention, the Supreme Court, speak- 
ing through Mr. Justice Sutherland, said, inter alia: 

Whether, if the Joint Eesohition had related solely to in- 
ternal affairs it would be open to the challenge that it constituted 
an unlawful delegation of legislative power to the Executive, we 
find it unnecessary to determine. . . . 

It will contribute to the elucidation of the question if we 
first consider the differences between the powers of the federal 
government in respect of foreign or external affairs and those 
in respect of domestic or internal affairs. That there are dif- 
ferences between them, and that these differences are funda- 
mental, may not be doubted. 

The two classes of powers are different, both in respect of 
their origin and their nature. The broad statement that the 
federal government can exercise no powers except those specifi- 
cally enumerated in the Constitution, and such implied powers 
as are necessary and proper to carry into effect the enumerated 
powers, is categoricall}' true only in respect of our internal 
affairs. In that field, the primary purpose of the Constitution 
was to carve from the general mass of legislative powers then 
possessed by the states such portions as it was thought desir- 
able to vest in the federal government, leaving those not in- 
cluded in the enumeration still in the states. Carter v. Carter 
Coal Co., 298 U.S. 238, 294. That this doctrine applies only 
to powers which the states had, is self evident. And since 
the states severally never possessed international powers, such 
powers could not have been carved from the mass of state 
powers but obviously were transmitted to the United States 
irom some other source. During the colonial period, those 
powers were possessed exclusively by and were entirely under 
the control of the Crown. By the Declaration of Independence, 
“the Representatives of the United States of America” declared 
the United [not the several] Colonies to be free and independent 
states, and as such to have “full Power to levy War, conclude 
Peace, contract Alliances, establish Commerce and to do all 
other Acts and Things which Independent States may of right 
do.” 

As a result of the separation from Great Britain by the col- 
onies acting as a unit, the powers of external sovereignty passed 
from the Crown not to the colonies severally, but to the colonies 
in their collective and corporate capacity as the United States 
of America. 

It results that the investment of the federal government with 
the powers of external sovereignty did not depend upon the 
affirmative grants of the Constitution. The powers to declare 
and wage war, to conclude peace, to make treaties, to maintain 
diplomatic relations with other sovereignties, if they had never 
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been mentioned in the Constitution, ■would have vested in the 
federal government as necessary concomitants of nationality. 


Not only, as we have shovn, is the federal power over external 
affairs in origin and essential character dilFerent from that over 
internal affairs, but participation in the exercise of the power 
is significantly limited. In this vast external realm, with its 
important, complicated, delicate and manifold problems, the 
President alone has the power to speak or listen as a representa- 
tive of the nation. He makes treaties with the advice and con- 
sent of the Senate; but he alone negotiates. Into the field of 
negotiation the Senate cannot intrude; and Congress itself is 
powerless to invade it. As Marshall said in his great argument 
of March Y, 1800, in the House of Eepresentatives, “The Presi- 
dent is the sole organ of the nation in its external relations, and 
its sole representative with foreign nations."’ Annals, 6th Cong., 
col. 613. 

It is important to bear in mind (hat we are here dealing not 
alone with an authority vested in the President by an exertion 
of legislative po'wer, but with such an authority plus the very 
delicate, plenary and exclusive power of the President as the 
sole organ of the federal government in the field of international 
relations — a power which doe‘^ not require as a ba'^is for its exer- 
cise an act of Congress, but which, of course, like every other 
governmental power, must be exercised in subordination to the 
applicable provisions of the Constitution. It is quite apparent 
that if, in the maintemnee of our international relations, embar- 
rassment — perhaps serious embarrassment — is to be avoided and 
success for our aims achieved, congressional legislation which is 
to be made effective through negotiation and inquiry within the 
international field must often accord to the President a degree of 
discretion and freedom from statutory restriction which would 
not be admissible were domestic affairs alone involved. More- 
over, he, not Congress, has the better opportunity of knowing 
the conditions which prevail in foreign countries, and especially 
is this true in time of war. He has his confidential sources of 
information. He has his agents in the form of diplomatic, con- 
sular and other officials. Secrecy in respect of information gath- 
ered by them may be highly necessary, and the premature 
disclosure of it productive of harmful results. 

The marked difference between foreign affairs and domestic 
affairs in this respect is recognized by both houses of Con- 
gress in the very form of their requisitions for information from 
the executive depaitmcnts. In the case of every department 
except the Department of State, the resolution directs the 
official to furnish the information. In the case of the State 
Department, dealing with foreign affairs, the President is re- 
quested to furnish the information “if not incompatible with the 
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public interest.” A statement that to furnish the information 
is not compatible ■with the public interest rarely, if ever, is 
questioned. 

299 U.S. 304, 315-316, 318, 319-320, 321 (1936). 

In the case of United States v. Belmont et al., Executors^ the 
Supreme Court, speaking through Mr. Justice Sutherland, in con- 
sidering the recognition of the Soviet Government by the President 
coincident “with the assignment by that Government to the Govern- 
ment of the United States of all amounts due to it from American 
nationals, said : 

. . . That the negotiations, acceptance of the assignment and 
agreements and understandings in respect thereof were within 
the competence of the President may not be doubted. Govern- 
mental power over internal affairs is distributed between the na- 
tional government and the several states. Governmental power 
over external affairs is not distributed, but is vested exclusively 
in the national government. And in respect of what was done 
here, the Executive had authority to speak as the sole organ of 
that government. 

301 U. S. 324, 330 (1937). 

The minister of foreign affairs in his -public character is the 
regular political intermediary between the state and foreign gov- 
ernment. He has plenary authority to represent his state at 
conference and diplomatic negotiations. 3 Genet, Traite de 
Diplomatic et de Droit Diplomatique 1932, 162; Hall, Treatise 
on International Law (6th Ed. by Atlay) p. 295. 

If the minister is commissioned to undertake special negotia- 
tions of a public character which require his presence in a 
foreign jurisdiction, he must and usually is furnished with pow- 
ers to negotiate. The powers may be embodied either in an ordi- 
nary letter of credence or in special letters patent. These powers 
within reasonable limits define the authority for his acts, which 
acts will be binding upon his government. Hall, Treatise en 
International Law (6th Ed. by Atlay) p. 295. While no author- 
ity has been found, respecting the principle of public inteimational 
law or national policy, which conflicts with the recognition in the 
minister, for foreign affairs of a nation of the power to alienate 
the proprietary rights or interests of his nation by the execution 
of an assignment in his name, still there are here sufficient reasons 
upon which we may conclude presumptively that he had such 
powers. 

As to the authoi'ity of Foreign Commissar Litvinoff to make 
the assignment on fcehalf of his government, there is a pre- 
sumption of authority in his designation, reco^ition, and the 
President’s acceptance of the assignment. It is a matter of 
political action in foreign affairs, and the question of who repre- 
sents and acts for a sovereign or nation in its relation to the 
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United States is determined, not by the Judicial Department, 
but exclusively by the political branch of the government. Le- 
high V. K. Co. V. State of Ku-ssia, [21 F. (2d) 396 (C.C.A. 2d, 
1927)] . . . Doe ex dem. Clark v. Braden, 16 How. 635, 656, 
14 L. Ed. 1090 ; Hyde on International Laiv, Vol. 1, p. 368 ; Ter- 
linden v. Ames, 184 U. S. 270, 288, 22 S. Ct. 484, 491, 46 L. 
Ed. 534. 

State of Russia v. National City Bank- of Ncio York ct al., G9 P. (2d) 
44, 47 (C.C.A. 2d, 1934). 

Charles Henry Butler states that with the exception of three functions, 
namely, the making of treaties, the appointment of Ambassadors and 
Ministers, and tlie declaration of w.ar, “the control of foreign relations 
is generally conceded to be an executive act”. II Butler, Treaty-Making 
Power of the United States (1902 ) 357-360. 

James Bryce states in his treatise on “The American Commonwealth” 
that when the House, or the House and Sen.ate, passes resolutions enjoin- 
ing or disapproving a particular line of foreign policy, “the President is 
nowise bound by such resolutions, and has more than once declared that 
he does not regard them. . . . He, or rather his secretary of state, for 
the President has rarely leisure to give close or continuous attention to 
foreign policy, retains an imfettered initiative, by means of which he may 
embroil the country abroad or excite passion at home.” I Bryce, The 
American Commonwealth (1911) 54. 

“Two principles, limiting Congressional interference with the Executive 
powers, are clear. First, Congress may not exercise any of the powers 
vested in the President, and second, it may not prevent or obstruct the 
use of means given him by the Constitution for the exercise of those 
powers." Taft, Our Chief Magistrate and His Powers (1916) 126. 

“The President, being entrusted with the right of conducting all nego- 
tiations with foreign governments, is the sole judge of the exiwdiency of 
instituting, conducting or terminating them in respect of reclamations for 
injuries sustained by citizens abroad.” Crandall, Treaties, Their Making 
and Enforcement (2d ed., 1916) 108. 

". . . The second ingredient of the President’s power as the organ of 
communication with foreign states is his power to nominate and, with 
the advice and consent of the Senate, to appoint ‘ambassadors, other public 
ministers, and consuls.’ 

“More recently. President Wilson’s fondness for sending agents abroad 
without consulting the Senate as to their appointment has provoked 
criticism, but, it would appear, without good reason from the point of view 
of precedent. At the same time, it is difficult to harmonize . the practice, 
considering the dimensions it has today attained, with a reasonable con- 
struction of the Constitution. Such agents have been justified as ‘secret 
agents,’ yet neither their existence nor their mission is invariably secret. 
They have been called ‘private agents of the President,’ his ‘personal rep- 
resentatives,’ yet they have been sometimes commissioned under the great 
seal. They have been justified as organs of negotiation and so as spring- 
ing from the Executive’s power in negotiating treaties, yet this is also 
a normal function of our regular representatives. They have been con- 
sidered as agents appointed for special occasions, but, as we have seen, 
the term ‘public ministers’ of the Constitution is broad enough to include 
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all categories of diplomatic agents. Theoretically, perhaps, they could not 
claim full diplomatic privileges abroad, yet practically, if their identity 
were known, they would probably be accorded them. 

“In short, the only test which is generally available for distinguishing 
this kind of agent from, the other kind is to bo found in the method of 
their appointment and in the fact that they are usually paid out of the 
‘contingent fund.’ In no other way has the notion of the President’s 
prerogative in the field of foreign relations asserted itself more strikingly. 

“But ‘the balance of the Constitution’ has a way of asserting itself, 
and in another respect the President has apparently lost authority touching 
diplomatic appointments. I refer to such legislation as that represented 
by the Acts of March 3, 1893 [27 Stat. 497], and of March 2, 1909 [32 Stat. 
672], the former of which purported to ‘authorize’ the President to appoint 
‘ambassadors’ in certain cases, and the latter of which, in repealing the 
earlier act, ordains in effect that new ambassadorships may be created 
only with the consent of Congress. The question is : What effect may 
validly be given such legislation? 

“. . . it should be regarded merely as a notification from the Congress 
which passed it that it would appropriate no money for the salaries of 
new ambassadorships, a notification which succeeding Congresses would 
naturally be under no obligation to heed, since Congress can limit its 
own discretion as little as it can the President’s. 

“. . . the principal fruits of the doctrine that the control of foreign 
relations is an executive prerogative may be summarized thus : an unlim- 
ited discretion in the President in the recognition of new governments and 
states ; an undefined authority in sending special agents abroad, of dubious 
diplomatic status, to negotiate treaties or for other purposes; a similarly 
undefined power to enter into compacts with other governments without 
the participation of the Senate; the practically complete and exclusive 
discretion in the negotiation of more formal treaties, and in their final 
ratification; the practically complete and exclusive Initiative in the oflBcial 
formulation of the nation’s foreign policy.” 

Corwin, The President’s Control of Foreign Relations (1917) 49, 64-66, 
70, 205-206. 

“Applying the principle broadly, the contention that one department 
of tile Government may in any way coerce another is a repudiation of 
the very purpose of the division of power, and would result in the destruction 
of that freedom under law which the Constitution aims to establish. If 
such an attempt were lor any reason successful, it would result in the 
establishing of an autocratic form of government. Absolutism, which 
the Constitution was intended to prevent, might thus creep in through 
the usurpation of power by a single department, or even by a single officer 
of the Government. There could be no greater offense against the Con- 
stitution than this, and public opinion should unite in condemning even 
the suggestion of it.” David Jayne Hill, Present Problems in Foreign 
Policy (1919) 163. 

“. . . The conduct of foreign relations pertains to the executive power, 
and the executive power of the Nation is vested in the President, subject 
to the exceptions and qualifications expressed in the Constitution.” Charles 

!):i7407 () — .'ll — voi.. IV — 41! 
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Evans Hughes, “Some Observations on the Conduct of Our Foreign 
Relations”, 16 A.J.I.L. (1922) 367. 

, . But where, by the terms of the Constitution, the national gov- 
ernment is vested with control over a certain sphere of action, that portion 
of the field la the President's which is executive in character. Thus the 
Constitution makes the national government the sole organ for the conduct 
of foreign affairs. And yet the powers which are necessary for it to take 
this duty upon it are not all conferred by the Constitution — the power to 
recognize new governments or new States, to dismiss foreign ministers, 
even to conduct general negotiations. Since they are not enumerated they 
are the President’s as of constitutional right, being of an executive 
character.” Thach, Creation of the Presidency, m 5-1189 (1922) 165. 

"The position of the President ns the representative organ implies that 
foreign nations are entitled to present their claims to him but it also 
Implies: (a) that they can communicate with the nation through him alone 
and (6) that they may take cognizance of all his ofllcial acts. Efforts 
of foreign governments to communicate with organs of the United States 
other than the President or his representatives, with private American 
citizens or with the American people directly have been protested by the 
President, while efforts of American organs of government or self-consti- 
tuted missions to communicate with foreign nations have been vetoed 
or prohibited by law. . . . Foreign ministers who have tried to talk 
over the head of the government directly to the people have been sharply 
rebuked.” Wright, Control of American Foreign Relations (1922) 2&-29. 

“Congress may also a«k the President to undertake diplomatic or treaty 
negotiations, and the request may have moral, although not legal, weight 
in determining the Chief Executive’s action. 

“Congressional requests for diplomatic instructions after they have been 
given and acted upon is a less serious interference with executive power 
than an attempt by Congress, or either branch thereof, to dictate to the 
President or to participate with him in the giving of such instructions, or 
to give them directly.” 

John Mabry Mathews, Conduct of American Foreign Relations (1922) 
25, 90. 


USE OF OFFICIAL DOCUMENTS 
§422 

In refusing a request by a private attorney to be furnished with 
duly certified copies of affidavits, official reports, diplomatic corre- 
spondence, and other documents relating to a claim filed with it, the 
Department of State said : 

. . . The Department can only furnish copies of diplomatic 
correspondence for use by way of evidence in the courts, in cases 
in which such action will not be prejudicial to the public interest 
and in which it is affirmatively made to appear that the particular 
paper requested is relevant to some judicial inquiry and that 
substantial justice requires that it be furnished. 
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The Assistant Secretary of State (Bacon) to Messrs. Penfield and Pen- 
field, Jan. 16, 1908, MS. Department of Slate, file 3666/131. 

It is not the practice of the Department of State to furnish a private 
litigant with cojiies of correspondence between the Department and 
a third party in the absence of a statement from the latter that he has 
no objection thereto. In certain classes of cases the Department states 
that, if the court in which the litigation is pending considers that the 
correspondence is essential to the administration of justice in the case, 
it will consider a request from the court for the privilege of examining 
the correspondence or for copies of it. 

In response to a request from the Department of Justice in 1906, 
the Department of State instructed the Embassy at Mexico City to 
request the Mexican authorities to direct the collector of customs who 
was on duty in April-May 1916' at Ciudad Porfirio Diaz to appear in 
the United States District Court at San Antonio, Texas, during its 
December term and produce the original records of the customs house 
at Ciudad Porfirio Diaz for use in the case of the United States v. 
Louis Oechenger — involving alleged smuggling. The Mexican Gov- 
ernment declined to direct the collector of customs to appear in person, 
on the ground that his absence would be injurious to the work of his 
post, but agreed to supply the Ambassador with certified copies of the 
requested documents and such other papers as might be needed in the 
judicial proceedings of the United States. 

Acting Secretary Bacon to Ambassador Thompson, no. 104, Sept. 6, 1006, 
and Mr. Thompson to Secretary Root, no. 250, Oct. 10, 1906, MS. Department 
of State, file 700/2, /9. 

For regulations as to use of the original records of the Department of 
State, contained in Departmental Order 796 of June 19, 1939, see Depart- 
ment of State, I Bulletin, no. 1, p. 10 (July 1, 1939) . 

The Guatemalan Foreign Office in 1926 asked the American Lega- 
tion in that country to furnish certain information regarding, and 
a copy of, a document in the Legation archives. The Minister was 
instructed that the Legation archives were not public records, that 
the Guatemalan courts had no right to ask for copies of documents 
therefrom, and that he should therefore, in case of similar requests, 
decline to give information such as was asked for without first 
obtaining instructions from the Department. 

Under Secretary Grew to Minister Geissler, no. 899, Mar. 31, 1926, 
MS. Department of State, file 814.6463Em7/120. 

The attitude assumed by the American Ambassador in Cuba In declin- 
ing to allow the military attach^ of the Embassy access to the confidential 
records for transmission to the War Department was approved. The 
Third Assistant Secretary of State (Wright) to the Secretary of Embassy 
in Cuba (Engert), Apr. 3, 1924, MS. Department of State, file 124.376/35. 


Embassy 
and legation 
records 
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Historical 

research 


Kequest was made for permission to consult the archives of the 
American Embassy in Paris, as well as the library, in connection 
with the preparation of a historical work. The Ambassador was 
told that the question of granting the permission could be left with 
the Embassy for decision and that if the Ambassador was satisfied 
that the person was a responsible student and that his purpose in 
making extracts from the records was to prepare a faithful historical 
record devoid of sensationalism, he might extend to him such privi- 
leges as were available. It was added : 

The Department is disposed to view historical research in the 
archives, both in the Department and in the missions, with favor. 
However, certain precautions are to be observed. Occasionally 
a journalist or one who has no previous experience in his- 
torical writing seeks to get into the archives for the purpose 
of lifting out of its proper historical background some item 
which if published by itself gives a distorted picture, creates a 
sensation, and may cause more or less embarrassment to the 
conduct of foreign relations. It is important in deciding upon 
an application to be assured that the applicant is a bona fide 
historical student and competent to make a fair presentation 
of his subject. You should also beware of those who present 
themselves in the guise of historical students but whose purpose 
is to abstract coiTespondence which may be used for the purpose 
of filing claims. 

In examining the notes of searchers you should bear in mind 
that even where there is no objection whatever to releasing 
the notes the Department may be interested in knowing what is 
being abstracted. You should, therefore, make a report to the 
Department upon all searches not only clearly stating who the 
searcher is but giving a brief outline of the period and subject 
covered and drawing special attention, if the subject warrants 
it, to any phase of tfe subject in which the Department is likely 
to be interested. 

You should also be careful to limit your approval strictly 
to the notes of the searcher so that the approval cannot be inter- 
preted as an ofiicial one for the article or book in which the 
notes are used. Occasionally a searcher finds it more convenient 
to present his notes for review in the form in which he wishes 
eventually to use them and it is sometimes a convenience to the 
reviewer to have the material presented in that way. However, 
obviously, approval can be extended only to the notes them- 
selves. 

It is of course understood that access to the archives must 
always be contingent upon the resources of the Embassy to 
provide suitable desk room and such supervision as may seem 
advisable to make sure that the papers consulted suffer no damage 
in the handling. 

Under Secretary Grew to Ambassador Herrick, no. 2111, Dec. 3, 1926, 
MS. Department of State, file 124.516A1- 
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APPOINTMENT AND CLASSIFICATION 
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States are usually represented in other states by officers who, gen- 
erally speaking, fall within two main classifications, namely, dip- 
lomatic and consular officers. These officers may be dilferentiated 
in several respects, the principal of which are (a) by the method 
of their appointment, (&) by their functions, and (c) by their 
privileges and immunities in the receiving state. 

Prior to the passage of the act of Congress of May 24, 1924 en- 
titled “An Act For the reorganization and improvement of the For- 
eign Service of the United States, and for other purposes” (43 Stat. 

140), the diplomatic and consular service of the United States was 
for the most part made up of two separate and distinct classes of 
officers. Appointments to one branch of the service did not qualify 
the appointees to serve in the other branch. The appointees were 
known respectively as diplomatic or consular officers. 

By the above-mentioned act it was provided, in section 1, that 

“The Diplomatic and Consular Service of the United States shall 

be known as the Foreign Service of the United States.” The act Foreign 

^ SbtvIcs 

was amended by the act entitled “An Act For the grading and officers 

classification of clerks in the Foreign Service of the United States 
of America, and providing compensation therefor” approved Febru- 
ary 23, 1931 (46 Stat. 1207). These and earlier acts of Congress 
regarding diplomatic and consular officers as embodied in title 22 of 
the United States Code contain, mter alia, the following provisions: 

§2. ... The official designation “Foreign Service officers”, 
as employed throughout sections 3 to 23, inclusive, of this chap- 
ter, shall be deemed to denote permanent officers in the Foreign 
Service below the grade of minister, all of whom are subject to 
promotion on merit and who may be appointed to either dip- 
lomatic or consular positions or assigned to serve in the Depart- 
ment of State subject to section 15 of this title, at the discretion 
of the President. 

• •••••* 

§4. ... All appointments and promotions of Foreign Serv- 
ice officers shall be made by the President by and with the advice 

G55 



656 


CHAPTER XV — CONSULS 


Glasses 


and consent of the Senate and such officers may be commissioned 
as diplomatic or consular officers or both: . . . ATid provided 
further, That all official acts of such officers while serving under 
diplomatic or consular commissions in the Foreign Service shall 
be performed under their respective commissions as secretaries or 
as consular officers. (As amended June 29, 1935, c. 337, 49 
Stat. 436.) 

§5. ... Appointments to the position of Foreign Service of- 
ficer shall be made after examination, and officers so appointed 
shall serve a suitable period of probation in an unclassified grade 
or, under such rules and regulations as the President may pre- 
scribe, after five years of continuous service in an executive or 

S Liasi-executive position in the Department of State, by transfer 
lerefrom: Provided, That no candidate shall be eligible for 
examination for Foreign Service officer who is not an American 
citizen and who shall not have been such at least fifteen 
years: . . . 

§6. ... All appointments of Foreign Service officers shall 
be by commission to a class and not by a commission to a par- 
ticular post, and such officers shall be assigned to posts and may be 
transferred from one post to another by order of the President 
as the interests of the service may require : 

§23. . . . All provision's of law enacted prior to February 
23, 1931, relating to diplomatic secretaries and to consular ot- 
ficers, which are not inconsistent with the provisions of this sub- 
chapter, are made applicable to Foreign Service officers when they 
are designated for service as diplomatic or consular officers, and 
all Acts or parts of Acts inconsistent with this subchapter are 
hereby repealed. 

Title 22 of the Code, §51, defines the terms “consul general, consul, 
consular agent, vice consuls, and consular officer” as follows : 

First. “Consul general” and “consul” shall be deemed to de- 
note full, principal, and permanent consular officers as distin- 
guished from subordinates and substitutes. 

Second. “Consular agent” shall be deemed to denote consular 
officers subordinate to such principals exercising the powers vested 
in them and performing the duties prescribed for them by regula- 
tion of the President at posts or places different from those at 
which such principals are located, respectively. 

Third. “Vice consuls” shall be deemed to denote consular of- 
ficers subordinate to such principals exercising and j^erforming 
the duties within the limits of their consulates at the same or at 
different points and places from those at which the principals 
are located, except that when vice consuls take charge of con- 
sulates general or consulates when the principal officers shall be 
temporarily absent or relieved from duty they shall be deemed 
to denote consular officers who sliall be substituted, temporarily, 
to fill the places of said consuls general or consuls. 
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Fourth. “Consular officer” shall be deemed to include consuls 
general, consuls, vice consuls, interpreters in consular offices, 
student interpreters, and consular agents, and none others. 

The Foreign Service Regulations, section II-8, January 1941, state: 

The term “consular officers” shall include consuls general, con- 
suls, Foreign Service officers commissioned as vice consuls, 
language officers, vice consuls, and consular agents. [Ex. Or. July 
17, 1939.] 

Title 22 of the United States Code, §178, provides : 

. . . The word “consul” shall be understood to mean any per- 
son invested by tlie United States with, and exercising, the func- 
tions of consul general, consul, or vice consul. (R.S. §4130; 

Feb. 1, 1876, c. 6, 19 Stat. 2; Feb. 15, 1915, c. 23, §6, 38 Stat. 

806.) 

Pursua'nt to the provisions of the Reorganization Act of 1939 the 
President, on May 9, 1939, transmitted to Congress Reorganization 
Plan II, which contains the following provisions: 

Section 1. ... 

(a) Foreign Commerce Service and Foreign AgncxtUw'dL Serv~ Beorganlza- 
ice. — ^The Foreign Commerce Service of the United States and its 
functions in the Bureau of Foreign and Domestic Commerce of ^ ' 
the Department of Commerce and the Foreign Agricultural 
Service of the United States and its functions as established by 
the Act of June 5, 1930 (46 Stat. 497), in the Department of 
Agriculture are hereby transferred to the Department of State 
and shall be consolidated with and administered as a part of the 
Foreign Service of the United States under the direction and su- 
pervision of the Secretary of State. 

(J) Functions of the Sem'etai'y of Commerce and the Secretary 
of Agriculture Transferred to the Secretai'y of State; Excep- 
tions. . . . 

(c) Status of Foreign Service Officers. — Foreign Commerce 
Service officers and Foreign Agricultural Service officers who by 
reason of transfer to the Foreign Service of the United States 
and by appointment according to law acquire status of Foreign 
Service officers therein shall not be included in the total numl»r 
of officers in such Service for the purpose of determining the Mr- 
centage limitation established by section 10 of the Act of Feb- 
ruary 23, 1931 (46 Stat. 1207) , as amended. 

53 Stat. 561, 1431. 

By joint resolution of June 7, 1939 Congress provided that the above 
Keorganizatlon Plan II should take effect on July 1, 1939. 53 Stat 813. 
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With reference to a statute of the State of Kentucky providing for 
the execution of a deed before a “Minister, or consul, or secretary 
of legation of the United States” the Department of State said : 

A strict construction of this statute Avould preclude even the 
Consul General from executing the document, as a “consul” only 
and not a “consul general” is mentioned. HoAvever on this point 
I may add that the general interpretation of the term “consul” 
in the United States statutes includes both consuls and consuls 
general. 

The Chief Clerk (Carr) to the Kentucky Title Company, May 19, 1909, 
MS. Department of State, file 19394/-2. 

In July 1936 the Swiss Legation in Washington informed the De- 
partment of State that Treasury officials had denied a Swiss Consul 
General the benefits of the convention signed by the United States 
and Switzerland, November 25, 1850, on the ground that the conven- 
tion referred only to consuls and vice consuls and not to consuls 
general. In letters of October 5, 1936 and December 31, 1936 to the 
Treasury Department, the Department of State said that the con- 
vention should be considered to include consuls general because (1) 
at the time it was negotiated the office of consul general had been 
newly created and was not generally referred to in treaties; (2) 
the term “consul” in its generic sense includes “consul general”; 
(3) treaties should be construed liberally; and (4) the term “consul” 
is used in a generic sense both in the Constitution (art. II, sec. 2) 
and the laws of the United States (22 U. S. C. §§ 51, 178, 191, 192) . 
The Treasury Department replied, April 28, 1937, expressing the 
opinion that — 

under the provisions of Article VII of the Convention . . . 
and also under similar provisions in treaties or conventions Avith 
other countries, the exemption to which consuls and vice con- 
suls are entitled extends to consuls general, but not, hoAvever, to 
consular officers of lesser rank than those specifically named in 
granting the exemption. 

The Swiss Legation to Secretary Hull, July 17, 1936, MK Department 
of State, file 702.5411 Taxation/1; the Assistant Secretary of State ICarr) 
to the Secretary of the Treasury (Morgenthau), Oct. 5, 1936, ibid. 702.- 
5411 Taxation/2; the Acting Secretary of State (Moore) to Mr. Morgen- 
thau, Dec. 31, 1936, ibid. 702.5411 Taxation/6; the Acting Secretary of the 
Treasury (Magill) to Mr. Hull, Aim. 28. 1937, ibid. 702 5411 Taxntion/8. 

In a suit for divorce brought in the New York courts by the 
Chancelor of the French Consulate General at New York, the plain- 
tiff, a French citizen, moved to dismiss the defendant’s counter 
claim on the ground that the court had no jurisdiction to render 
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judgment against him. The contention -was based principally on 
article 2 of the consular convention of April 1853 between the United 
States and France reading in part as follows : 

The Consuls-General, Consuls [,] Vice-Consuls or Consular 
Agents of the United States and France, shall enjoy in the two 
countries the privileges usually accorded to their offices, such 
as personal immunity, except in the case of crime, . . . 


Consular pupils shall enjoy the same personal privileges and 
immunities as Consuls-General, Consuls, Vice-Consuls or Con- 
sular Agents. 

In case of death, indisposition or absence of the latter, the 
Chancellors, Secretaries, and Consular pupils attached to their 
offices, shall be entitled to discharge ad interim the duties of their 
re^ective posts; and shall enjoy whilst thus acting the prerog- 
atives granted to the incumbents. 

[1 Treaties, etc. (Malloy, 1910) 529-530.] 

Exemption was also claimed under subdivision 8 of section 25 of the 
Federal Judicial Code by which jurisdiction in all suits or pro- 
ceedings against consuls or vice consuls is vested exclusively in the 
Federal courts. The plaintiff attempted to bring himself under 
these provisions by asserting that the office of the vice consul in 
the French consular service had been abolished and the duties taken 
over by chancelore, who should accordingly be extended the privi- 
leges and immunities accruing to tliat office under the above convention 
and statutory provision. Certificates of the French Consul General 
establishing the status of the chancelor as a French consular officer 
ranking only after the consul general and consul and above the dep- 
uty consul, and stating that it was the practice of the United States 
to have the exequatur of the President issued only to the consul 
general, were filed with the court. The court in dismi.ssing the motion 
said: 


But the difficulty with these certificates is that, if they were 
to be accepted as establishing that plaintiff’s office is virtually 
that of a vice consul, and that he is therefore entitled to im- 
munity, notwithstanding a difference in nomenclature, the result 
would be to confer upon the consul general the power to grant 
immunity whenever, in his judgment, an attache of his office was 
performing functions corresponding to those of a vice consul of 
the United States. A reference to articles I and V of the 
Convention of 1853 will sliow that the intention of the con- 
tracting parties was that each government should approve the 
appointments of persons accredited to it by the other before the 
appointees should have the status of consular officers. I do not 
say that it is necessary that the President shall issue an exequatur 
to each of these officials. But I do hold that, before they can 
be recognized by the courts as entitled to the privileges and im- 
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murdties of consuls or vice consuls, or other consular officials, 
there must be evidence that they have been recognized as such 
officials by the executive branch of the federal government. 

Moracchini v. Moracchinl, 213 N.V. Supp. 168, 169-170, 126 Misc. 143 
(Sup. Ct., N.Y. Cy., spec, term, 1925). To similar effect, see The Lons- 
dale Shop, Inc. V. Uihily et al, 213 N.Y. Supp. 170, 126 Misc. 445 (N.Y. 
Mun. Ct., 1925) ; Tailored Woman, Inc. v, Bibihj, 212 N.Y. Supp. 704 
(N.Y. Mun. Ct., 1925). 

In a note dated May 29, 1926, with reference to the same case, 
the French Ambassador notified the Department of State that the 
chancelor of the consulate was the same as the vice consul and was 
accordingly believed to be entitled to the immunities and preroga- 
tives of the vice consul and requested that the Department bring 
this notification officially to the court’s attention. In refusing the 
request the Department pointed out that article 2 of the convention 
clearly distinguished between the privileges to be accorded chancelors 
and those to be accorded consular officers and that it seemed clear that 
a chancelor was not deemed by the contracting parties to be a con- 
sular officer. The Department also stated that — 

changes effected by the French Government in the titles of 
individuals employed in its service are purely a domestic matter 
and would not suffice to alter a treaty concluded between our 
two countries which placed in a non-consul ar class persons 
designated as Chancellors. 

I cannot conclude that an individual whom your Government 
not only describes, but also accredits, as it were, in the capacity 
or quality of a Chancellor of a Consulate General in France is 
a consular officer within the meaning of the treaty. 

In view of the foregoing considerations, I am satisfied that 
no useful purpose would be served were this Department to 
cause the information contained in your note to be notified to 
the judicial authorities of the State of New York . . . unless 
it were accompanied by an intimation that this Government did 
not purport to acquiesce in the conclusion of law asserted there- 
in. You have made formal request that I cause instructions to 
be issued to have Mr. Pierre Moracchini’s name “appear officially 
on the list of French consular officers in the United States in 
the capacity of Chancellor of the Consulate General of France 
in New York”. I regret that I am unable, for the reasons noted 
above, to accede to this request. 

Ambassador Daesebner to Secretary Kellogg, May 29, 1925, and Mr. 
Kellogg to Mr. Daesebner, June 13, 1925, MS. Department of State, 
file 702.5111/207. 
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In a letter of July 17, 1937 to the Treasury Department concern- 
ing the meaning of “career” consular officers, the Department of 
State said: 

In the American Foreign Service, all counselors of embassy 
or legation, diplomatic secretaries, consuls general, consuls, and 
vice consuls of “career”, are appointed after examination, or 
“under such rules and regulations as the President may pre- 
scribe, after five years of continuous service in an executive or 
quasi-executive position in the Department of State, by transfer 
therefrom . . (U. S. Code, Title 22, sec. 5.) All the grades 

of officers mentioned, including consuls general and consuls, are 
career officers, except vice consuls, who are career officers only 
when appointed as stated. Vice consuls of career are commis- 
sioned by the President as vice consuls; vice consuls rot of 
career are commissioned by the Secretary of State as occasion 
may require, usually from among the clerks at consular offices, 
and they receive compensation as clerks and not as vice 
consuls. , . . 

All career consular officers in the American Foreign Service, 
and also vice consuls not of career, must be American citizens, 
and ai’e not permitted to engage in private business , . . 

Based on international usage, career consuls (or consules 
missi) are public officials of the sending state who are nationals 
of the state and who are not permitted to engage in private 
business of any kind, and as public functionaries enjoy certain 
prescribed privileges and immunities. 

The term “career” thus used serves to distinguish these func- 
tionaries from “honorary” consular officei's who are not neces- 
sarily nationals of the state they represent, and are not 
forbidden to engage in private business. Honorary consular 
officers, therefore, do not usually enjoy the privileges and im- 
munities accorded to consular officere oi career. 

The Assistant Secretary of State (Carr) to the Secretary of the Treas- 
ury (Morgenthau), July 17, 1937, MS. Department of State, file 702.00011 
Taxation/23. 

“As . . . [he] is an honorary and not a career consul and is an 
American citizen, he is not entitled to the rights and privileges normally 
appertaining to consular officers of career of foreign governments. Of 
course, this does not affect the immunities enjoyed by the consular archives 
of the German Government which may be in ... [his] possession.” 
The Secretary of State (Hull) to the Attorney General (Murphy), Oct. 
18, 1939, ifti'd. 702.6211/1061. 

... the title of “Foreign Service Officer” is intended to 
apply only to career officers in tlie Foreign Service, as con- 
templated by the Act of May 24, 1924. 

Assistant Secretary Carr to Vice Consul Eaton, Feb. 27, 1930, MS. Depart- 
ment of State, Fie 120.3/270. , 
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With reference to a proposed conference of American consular 
ofiScers in Great Britain and Northern Ireland, the Department of 
State instructed the Consul General in London to assign vice consuls 
to replace the officers to be temporarilj' absent from their posts and 
said: 

... If non-career officers are chosen for this relief duty they 
should, on the date of departure from their regular post, take 
oath and file bond as Vice Consul at the post to which they are 
temporarily detailed. Upon the termination of their detail they 
wiU, on the date of departure for their regular post, again take 
oath and file bond as Vice Consul at such regular post. 

Assistant Secretary Carr to Consul Oeiieral Halstead, Apr. 4, 1930, MS. 
Department of State, file 1^.0041 Conference/1. 

The American Consul General at Capetown made inquiry of the 
Department of State as to precedence between honorary consuls and 
officers of career, the question arising with reference to selection 
of the Dean of the Consular Corps. After remarking that the 
matter concerned other governments and was for the sole decision 
of the body in question, the Department said that — 

in cases which have arisen in the American service, it has been 
the practice of the Department to rank an officer of career over 
one who holds an honorary title, and it w’ould seem desirable in 
all such cases as the one at hand, that the ranking career officer 
be selected as the Dean of the Corps. 

Consul General Murphy to the Department of State, no. 2696, Mar. 17, 
1920, and the Director of the Consular Service (Carr) to Mr. Murphy, no. 
685, May 1, 1920, MS. Department of State, file 122.43/2. 

Under a consular regulation providing that “when the principal 
officer is absent the Vice Consul, or if there be more than one, the 
one whose commission bears the earliest date . . . will assume full 
charge of the office”, the Department of State held, in January 1920, 
that when there were two vice consuls at a post, one of career and 
the other not of career, the commission of the latter antedating that 
of the former, the “Vice Consul de carriere is considered to be the 
ranking vice consul at your post, and under present circumstances 
he would assume charge of the office in your absence.” 

Consul Jaeckel to Secretary Lansing, no. 60, Dec. 27, 1919, and the Di- 
rector of the Consular Service (Carr) to Mr. Jaeckel, no. 52, Jan. 24, 1920, 
MS. Department of State, file 122.61/8. In an instruction of Jan. 29, 
1920 the Department of State said that “Career vice consuls rank non- 
career men.” Mr. Lansing to the Consul at Athens, telegram of Jan. 29, 
1920, ihid^ 122.51/9. 
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In reply to an inquiry as to “the nature of the oath, if any, -which 
is required of consular officers who are not citizens of the United 
States”, the Department of State said that — 

the Act approved February 5, 1916, contains the following 
provision : 

“Every consul general, consul, vice consul and, whenever 
practicable, every consular agent, shall be an American 
citizen”. 

A portion of Section 12 of Public No. 715, 7lst Congress, ap- 
proved February 23, 1931, also contains the following provision : 
“. . . Provided, That no candidate shall be eligible for ex- 
amination for Foreign Service officer who is not an Ameri- 
can citizen and who shall not have been such at least fifteen 
years.” 

Section 13 of the Consular Regulations provides, in part, as 
follows: 

“13. Oath of Office. Whenever any person is appointed to 
any office of honor or trust under the Government of the 
United States he shall, before entering upon the duties of his 
office take . . . oath ; . . . R. S. 1757 ; U.S.C. title 5, sec. 16. 

“The foregoing requirement applies to all Foreign Service 
officers, secretaries in the diplomatic service, consuls general, 
consuls, vice consuls, language officers, and if citizens of the 
United States, to consular agents. ...” 

It will be observed that consular agents, who are not citizens 
of the United States, are not included in the above-mentioned 
requirement, and therefore, do not take oath. 

The Acting Secretary of State (Phillips) to Senator -yyalsh, Dec. 
12, 1934, MS. Department of State, file 120.311/3. 

In 1907 the Gennan Ambassador in Washington requested that 
the American consular agent in Tripoli, Syria, be permitted to 
hold at the same time the office of Gennan Vice Consul. Tlie De- 
partment declined the request, referring to article I, section 9, of 
the Constitution forbidding any officer of the United States to accept 
an office from any foreign government without the consent of Con- 
gress. In 1909 the Ambassador informed the Department that, due 
to the inability of his Government to obtain the services of a suitable 
person, he was instructed to request that the consent of Congress 
be obtained permitting the American officer to accept the appoint- 
ment. The Department declined to request such consent, stating that it 
was not considered desirable to establish a precedent. At the same 
time the Department offered to instruct its agent to take custody of 
the German Consulate and to use his good offices on behalf of Gennan 
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subjects pending the appointment of a German oflSoer, adding that 
‘‘such authorization can not include the performance of consular acts 
for the German Government”. 

Ambassador Stomburg to St^creUiry Root, Oct. 14, 1907, and Acting 
Secretary Adee to Mr. Sternbnrg, Oct. 18, 1907, MS. Department of State, 
file 8130/6; Count von Bernstorff to Secretary Bacon, Feb. 16, 1909, and 
Mr. Bacon to Count von Bernstorff, Feb. 27, 1909, ibid 8130/10; Count 
von Bernstorff to Secrtary Knox, Apr. 2, 1909, ibid. 8130/11 ; 1909 For. 
Rcl. 2G5-268. 

To similar effect, see: the Assistant Secretary of State (Pbilliirs) to 
Consul Rairden, Sept. 10, 1909, MS. Department of State, file 21424/A; 
Mr. Rairden to Secretary Knox, no. 384, Dec. 2, 1909, and the Assistant Sec- 
retary of State (Hale) to Mr. Rairden, .Tan. 14, 1910, ibid 21424/1; the 
Chief Clerk of the Department of State (Carr) to Consul Rngsdnle, Nov 17, 
1909, ibid. 10113/7-8; the Director of the Consular Service (Carr) to the 
Con.sul General at Large (Gottschalk), no. 96, Mar. 21, 1913, ibid. 
122.58/2a; the Assistant Secretary of State (Cair) to the consular agent 
at Ciudad Bolivar (Henderson), Oct. 16, 1924, ibid 125 32584/80 

With reference to the possible appointment of an acting consular 
agent of the United States as an honorary vice consul of the Nether- 
lands, the Department of State, in January 1939, said : 

If the Agency is not closed and Mr. Nation should desire to 
accept appointment as Agent, he could not under the provision 
of Article I, Section 9 of the Constitution of the United States, 
accept appointment as a consular officer of another country. . . . 

As a matter of policy the Department would not look with 
favor upon the continuance of Mr. Nation in the position of 
Acting Agent if he accepts appointment in any capacity as a 
representative of another country. 

Assistant Secretary Messorsmith to Consul General Brett, Jan. 9, 1939, 
SIS. Departracnl of State, file 123 26384/73. 

In reply to a report that an American consular agent in Canada 
had received appointment as justice of the peace, the Department 
of State, in October 1925, said that “inasmuch as the office to which 
Mr. Carter has been appointed is merely a local office it would appear 
that he may properly continue to function in his present dual capac- 
ity of American Consular Agent and Justice of the Peace”. 

Assistant Secretary Carr to Consul Woodward, Oct. 3, 1925, MS. Depart- 
ment of State, file 125.20583/89. 

With reference to a request from an American Consul in Syria 
that a dragoman at his Consulate be permitted to continue in that 
office following his appointment as Honorary Consul of Germany, 
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the Department expressed regret that it would be impossible to 
comply with the request. 

Assistant Secretary Carr to Consul General Goold, Mar. 3, 1934, MS. 
Dexjartnient of State, file 125.1833/349. 

Eegarding an inquiry as to whether a clerk in an American con- 
sular office could act temporarily as consul for a third country, the 
Department of State said : 

While the Consular Kegulations do not appear specifically to 
prohibit a non-commissioned employee of a Consular office from 
holding a position under a foreim government, the Department 
is of the opinion that it would be contrary to the spirit of the 
Eegulations to consent to the proposed arrangement. 

Assistant Secretary Carr to Consul General Lee, June 25, 1934, MS- 
Deuartment of State, file 123 Steiner, B. Franlilin/5. 

In reply to an inquiry concerning appointment of American citi- 
zens as honorary consuls by foreign governments the Department of 
State in December 1934 said ; 

An American citizen appointed as a consular representative 
of a foreign government may receive official recognition from the 
Government of the United States, provided he holds no office of 
profit or trust under the Government of the United States and 
no office under the state or local government. However, should it 
be brought to the Department’s attention that a consular repre- 
sentative had come within the above prohibition as expressed in 
Article I, Section 9, Paragraph 8, of the Constitution, . . . after 
he had been formally recognized, the matter of his continued rec- 
ognition would be given appropriate consideration. 

The Chief Clerk and Administrative Assistant (MacEachran) to Dr 
J. L. Avelianal, Dec. 1, 1934, MS. Department of State, file 702.0011/138. 

With reference to the expressed intention of the Bulgarian Government 
to appoint an American citizen as a consul generai in the United States, 
the Department of State said that the appointment would be acceptable 
provided that he first resigned his commission as an officer in the United 
States Army Keserve Corps. The Under Secretary of State (Phillips) 
to the Bulgarian Chargd d’ Affaires (Petroff), Aug. 15, 1934, MS. Depart- 
ment of State, file 702.7411/40. 

In reply to an inquiry as to whether it was permissible for an Individual 
holding a federal or municipal government appointment to accept ap- 
pointment ns honorary consul of a foreign government, the Department 
of State quoted article 1, section 9, clause 8, of the Constitution of the 
United States and said : 

“You will observe that, under that provision of the Constitution, any 
person holding an office under the United States Government, shall not, 
without the consent of the Congress, accept any office from a foreign 
government. 
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“The regulation governing the acceptance of such office by an officeholder 
under a municipal government is a matter of the local law and conse- 
quently does not come within the jurisdiction of the Department, except 
insofar as the issuance of an exequatur may be concerned.” 

The Assistant Secretary of Slate (Carr) to Valdeiiiar A. Miller, Mar. 12, 
1935, MS. Deparbnent of State, file 702.0011/141. 


RECOGNITION OF CONSULS 
GRANTING OF RECOGNITION 

§424 

The performance of functions within the jurisdiction of a state 
by consular officers of another state is dependent upon arrangements, 
express or implied, between the two states for the sending and 
receiving of such officials. Provisions on the subject are not in- 
frequently incorporated in treaties or conventions which inter cHia 
prescribe in general or specific terms the duties to be performed and 
the rights, privileges, and immunities to be enjoyed. The authority 
of the consul to function as such is evidenced by a commission issued 
by his government and some form of recognition by the government 
of the state in which he is stationed. Recognition need not follow 
aiiy prescribed form. It may be in the nature of a communication, 
written or oral, formal or informal, addressed by the foreign office 
to the local diplomatic representative of the consul’s state or to 
the consul himself. The more usual practice is for the foreign office 
to issue to the consul a formal document generally referred to as 
an exequatur. 

Typical provisions regarding the formalities incident to the ap- 
pointment of consuls may be found in article 1 of the consular con- 
vention between the United States and France, concluded in 1853 
(1 Treaties, etc. [Malloy, 1910] 528-529); ai-ticle XVII of the 
treaty of friendslup, commerce, and consular rights between the United 
States and Germany, concluded in 1923 (4 Treaties, etc. [Trenwith, 
1938] 4191, 4198) ; and articles 2 to 7 of the convention betw’een the 
United States and other American republics relating to consular 
agents, concluded at Habana in 1928 {ihid. 4738, 4739). 

The Forciga Service Regulations of the United States, section II-9, 
January 1941, provide : 

“(tt) Exequatur. Upon the assignment of a consular officer, his commis- 
sion shall be transmitted to the diplomatic representative accredited to 
the government within whose jurisdiction the consular office is situated, 
with instructions to apply for an exequatur. When obtained, the exe-, 
quatur, together with the commission, shall be transmitted by the diplo- 
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matic representatiTe to the consulate to which the ofBcer is assigned 
through the supervisory consulate general, if there is one. 

“If there is no diplomatic representative of the United States stationed 
in the country of assignment, the Department of State shall make other 
arrangements for procuring the exequatur. 

“(6) Provisional recognition. Upon the receipt of telegraphic or written 
instructions from the Department of State, the diplomatic representative 
shall request the government to which he is accredited for proviidonal 
recognition for either principal or subordinate consular officers. . . . 
[Ex. Or. July 17, 1939.] 

“Note 1. Provisional recognition for temporarg assignments. Where a 
consular officer is assigned temporarily or where a vice consul Is appointed 
to a post temporarily, the diplomatic representative accredited to the 
government within whose Jurisdiction the office is situated is notified of 
the temporary arrangement and instructed to obtain provisional recogni- 
tion. A commission will be issued covering such assignment or appoint- 
ment, but an exequatur will not be requested. The commission shall be 
sent directly to the post at which the officer is stationed. Upon relinquish- 
ment of duties at his temporary post, the officer proceeds, unless other- 
wise directed, to his previous post where a new commission assigning 
or appointing him will be sent directly.” 

They also provide : 

“H-10. Entry on duties. A consular officer may enter upon his official 
duties upon the receipt of his exequatur or, when directed by the De- 
partment of State, without an exequatur upon the receipt of provisional 
recognition from the proper authorities. (Ex. Or. No. 8210, July 17, 1930.) 

"Note 1. Entry upon duties where no document of recognition is issued. 
In countries' where no document is issued, an officer shall enter upon his 
duties when notice of his recognition is either published in the official 
gazette or otherwise made known in accordance with the custom of the 
country.” 

Article XVII of the treaty of friendship, commerce, and consular 
rights of 1928 between the United States and Latvia contains pro- 
vision that each of the countries shall receive from the other con- 
sular officers who, after entering upon their duties, shall enjoy recip- 
rocally all the rights, privileges, exemptions, and immunities enjoyed 
by officers of the same grade of the most-favored-nation; also, that 
the government of each country shall furnish exequaturs free of 
charge to such consular officere of the other “as present a regular 
commission signed by the chief executive of the appointing State 
and under its great seal”; and, further, that the respective govern- 
ments shall issue — 

to a suboi’dinatc or substitute consular officer duly appointed by 
an accepted superior consular officer with the approbation of 
his Govemment, or by any other competent officer of that Gov- 
ernment, such documents as according to the laws of the respec- 
tive countries shall be requisite for the exercise by the appointee 
of the consular function. On the exhibition of an exequatur, or 
other document issued in lieu thereof to such subordinate, such 
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consular officer shall be permitted to enter upon his duties and 
to enjoy the rights, privileges and immunities granted by this 
Treaty. [4 Treaties, etc. (Trenwith, 1938) 44067] 

In December 1930 the Consul General of Latvia in charge of 
Legation informed the Secretary of State that “Mr. Vilibert Kalejs 
has been appointed Vice Consul to this Consulate General by the 
Minister of Foreign Affairs of Latvia” and that “Mr. Kalejs as- 
sumed his official duties on December 15, 1930.” The Department 
replied that “formal recognition will be accorded him upon the 
receipt of his commission at the Department accompanied by a 
request for such recognition”. With reference to a subsequent request 
that this officer receive exemption from the payment of a tax, the 
Department said that “The Consul General has not complied with the 
suggestions made by the Department in ... [the above] note and 
Mr. Kalejs has not formally been recognized as Vice Consul.” In 
subsequent correspondence the Department referred to “the claim of 
Mr. Vilibert Kalejs, provisionally recognized as Vice Consul of the 
Latvian Consulate General at New York”, and in conclusion said 
that “In order for formal recognition to be accorded Mr. Kalejs it 
vyill be necessary for the Department to receive a request for such 
recognition accompanied by his commission.” 

' The Consul General of Latvia In charge of Legation to Secretary 

Stimson, Dec. 18, 1030, and Mr. Stimson to the Consul General of Latvia 
' ■ in charge of Legation, Jan. 2, 1031, Mar. 26 and. Apr. 14, 1932, MS. 

Department of State, file 702.60P11/7G, /HO, /114. 

... it does not appear from llie note of December 2 last, by 
which the Minister of Turkey applied for the issuance of an 
exequatur to you as Consul of Turkey at Washington, that your 
appointment in that capacity canceled the commission previously 
issued by the Turkish Government to Doctor Schoenfeld as its 
Consul General here. It appearing, therefore, that there are at 
this capital both a Consul General and a Consul of Turkey, it 
is, in the opinion of this Department, for the Turkish Minister 
to advise the Department of the jurisdiction and duties of each. 

Consul Arslan to the Chief Clerk of the Department of State (Carr), 
Apr. 1, 1908, MS. Department of State, file 10255/5; Mr. Carr to Mr. 
Arslan, Apr. 6, 1908, t&td. 10255/4A. 

Prerequisites The Italian Embassy in Washington, in August 1906, requested the 
usual recognition as a consular officer for a functionary described 
as “Voluntary Consular AppUcato" in the Italian Consulate General 
in New York city. The Department replied that as any duty to be 
performed by him would be with the full consent of his superior 
officer, it was not necessary to issue a formal exequatur. The Italian 
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Ambassador then requested the Department to reconsider its decision, 
saying: 

In view of the fact that the office which that Eoyal official 
holds forms an integral part of the consular service of His Maj- 
esty, I must observe that in the discharge of his duties Mr. Falk- 
enburg is empowered by law to alfix his own signature to no 
small number of the documents of the office to which he belongs 
and may be entrusted with missions pertaining to the capacity 
of consular officer like any of his ranking colleagues of the 
Koyal Consulate. 

Upon being assured by the Italian Embassy that, under the legis- 
lative and administrative rules of Italy, “a consular ‘applicato’ may 
eventually assume charge of a consular office under the circumstances 
contemplated in Article 7 of the Consular Convention of 1878 and is 
fully qualified to perform the acts referred to in Article 10 of the said 
Agreement, provided of course that the exigencies of the service so 
demand”, the Department granted the recognition requested. 

The Acting Secretary of State (Adee) to the Italian Charge d’ Affaires 
(Montagna), no. 395, Aug. 29, 1906, MS. Department of State, minor file, 
vol. 29; Ambassador Mayor des Planches to Secretary Root, no. 1236, 
May 15, 1907, ibid, file 6573 ; Mr. Adee to Mr. Montagna, no. DOC, July 81, 
1907, ibid. 6573/4-5; Mr. Montagna to Mr. Root, no. 2043, Aug. 2, 1907, 
and Mr. Adee to Mr. Montagna, Aug. 31, 1007, ibid. 6573/8. 

In reply to an inquiry concerning the necessity of obtaining formal 
recognition of subordinate honorary consular officers of foreign coun- 
tries in the United States, the Department of State, in November 
1934, said that — 

the Department desires all foreign consular officers serving in 
the United States, who transact business with Federal or State 
officials, or who sign, on behalf of their Governments, official 
documents which come before such officials, to be formally rec- 
ognized. Such recognition is usually accorded upon the presen- 
tation of commissions or other documentary evidence of appoint- 
ment issued by the competent authorities of the Government of 
the consular officers concerned. In the case of subordinate hon- 
orary consular officers of your Government to whom no com- 
missions are issued, the Department is prepared to accept, in 
lieu thereof, certified copies of published governmental decrees, 
of Orders issued by the Minister of Foreign Affairs, or of in- 
structions issued to the honoi’ary consular representatives assign- 
ing them to duty at their respective posts, and will accord 
them formal recognition upon the receipt of requests therefor 
from you accompanied by such documentary evidence of their 
appointment as is described above. 

The Acting Secretary of State (Phillips) to the Acting Eistonlan Con- 
sul General in charge of Legation (Kuusik), Nov. 3, 1934, MS. Department 
of State, file 702.60ill/49. 
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Discussions between the United States and Great Britain in 1934 
concerning recognition of American consular officers assigned to dis- 
tricts which include territory within a British dominion, as w’ell as 
other British territory outside of such dominion, resulted as follows : 

It is now definitely understood that recognition will be ac- 
corded by the British Foreign Office to an American consular 
officer stationed in a Dominion in respect of any territory within 
his consular district, which is administered by His Majesty’s 
Government in the United Kingdom. . . . 

... In such cases, it is understood that while in the absence 
of a second commission no exequatur will be issued for such 
territoi-y, nevertheless the necessary steps will be taken by the 
British Government to insure the recognition of the consular 
officer concerned for the representation of American interests 
in such territory. 

Assistant Secretary Carr to Ambassador Bingham, no. 626, Dec. 4, 1934, 
MS. Department of State, file 122.352/118. 

By the provisions of this Article of the Treaty [art. Ill of the 
convention of November 18, 1903] , the United States is granted, 
in the Canal Zone, all the rights, power, and authority of a 
sovereign, and the Eepublic of Panama is entirely excluded from 
the exercise of such rights, power^ and authority. It would, 
therefore, seem clear that this Article confers ample authority 
upon the Government of the United States to grant exequaturs 
to foreign Consuls exercising consular functions in the Canal 
Zone. 

The Secretary of State (Hughes) to the Chargfi d’Ailaires ad interim 
of Panama (Lefevre), July 20, 1921, MS. Department of State, file 
702.001IB’/3. 

In 1930 the American Consul General at Jenisalem was informed 
by the British High Commissioner that notice of the extension of 
his consular jurisdiction over Trans-Jordan had been received, that 
provisional recognition had been extended, that a formal exequatur 
would be issued by the Emir of Trans- Jordan, and that an official 
document indicating the Consul General’s appointment was desired 
for the Emir. The Department notified the Consul General that 
his commission had been forwarded to the British High Commis- 
sioner for Palestine with this end in view and said further’— 

it is desired that you refrain from requesting the issue of an 
exequatur by the Emir Abdullah except under specific instruc- 
tions from the Department. 

Consul General Enabenshue to Secretary Stimson, no. 369, Dec. 19, 1930, 
MS. Department of State, file 123K722/242; Assistant Secretary Carr to 
Mr. Enabenshue, Feb. 16, 1^1, ibid. 123E722/244. 
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EFFECT OF EXEQUATUR 

§125 

On the question as to the evidence which might properly be re- 
quired by a court concerning the status of a person appearing and 
claiming the rights of a consul in probate proceedings, the Department 
of State expressed the view that — 

a consul being an official accredited by the sovereign of one 
state to that of another is, upon being duly recognized by the 
sovereign of the receiving state, entitled to exercise all of the 
functions properly belonging to his office. Foreign consuls in 
the United States arc accredited to the President. Before such 
consuls are recognized by this Government, this Department, act- 
ing for the President, must satisfy itself as to the right of their 
governments to appoint them, and as to the accuracy and validity 
of their commissions. Wlien this Department satisfies itself 
as to the true representative character of any ])erson designated 
by a foreign state as its consular officer in the United States, 
it issues to such officer an exequatur which is in effect evidence 
that tlie person therein referred to has been duly commissioned 
by a government having authority so to commission him to act 
in the capacity indicated by the exequatur. . . . 

... it is suggested that the interests of the court, as well 
as those of all pai'tics concerned, would be fully protected by a 
simple requirement of the production by any person assuming to 
act as the consular representative of a foreign country of satis- 
factory evidence of his having been recognized by this Depart- 
ment as entitled to the recognition requested. 

The Acting Secretary of State (Lansing) to the Governor of Pennsylvania 
(Tener), Oct. 20, 1914, MS. Department of State, file 711.6521/89. 

Following the revocation by the Department of State of the exe- 
quatur of a certain foreign consul he was subjected to criminal pro- 
ceedings in the courts of New Yoi’k. He contended that since his 
appointment as consul by his goverament had not been revoked 
he was protected against prosecution in the State court by section 256 
of the Federal Judicial Code providing that the jurisdiction of the 
Federal courts in proceedings against consuls shall be exclusive. 
The Supreme Court of New York denied the contention on the 
ground that revocation of the exequatur was a final and conclusive 
determination and that “Consular status does not exist in the absence 
of the President’s recognition of the person accredited by the foreign 
state.” The decision was affirmed by the Appellate Division of the 
New York Supreme Court (1st Dept.), which also considered a letter 
from the Department of State with reference to the case stating 
that appellant’s exequatur was canceled prior to the date of his in- 
dictment and that he was not on that date considered by the Depart- 
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ment to have been a consular officer within the meaning of section 
256 of the Federal Judiciary Act. 

Vladislav R. Savie v. The City of Hew York, 118 Misc. (Sup. Ct., 
N.Y. Cy., spec, term) 156, 1.58, 10,8 N.Y. Siipp. .577, 579 (1922) ; affirmed, 
203 App. Div. 81, 196 N.Y. Supp. 442 (1922). Secretary Hughes to George 
T. Campbell, Aug. 4, 1922, MS. Department of State, file 702.60hll/89. 

... a consular officer should not perform consular functions 
at a post until he has obtained recognition from the local author- 
ities or his exequatur or recognition from the Foreign Office 
through the American Embassy or Legation. When informa- 
tion is received by a consular office of the appointment of a 
new officer at that post steps should be taken at once to obtain 
local recognition. If local recognition cannot be obtained the 
consular office should take the matter up with the American 
Embassy or Legation and request that recognition be expedited 
as much as practicable. 

In such a case as that at your post, of course, which is at 
the capital, the question either of temporary local recognition 
or delay in the receipt of an exequatur should be taken up with 
the American diplomatic office. 

The Consul at Bucharest (Palmer) to the Secretary of State (Hughes), 
no. 217, Mar. 13, 1922, and the Director of the Consular Service (Carr) 
to Mr. Palmer, Oct. 11, 1922, MS. Department of State, file 122.35/19. 
To similar effect, see the Third Assistant Secretary of State (Wilson) 
to Consul Linard, no. 8, Nov. 6, 1907, ibid. 8793/1. 

On May 19, 1909 the District Court of the United States for the 
Northern District of Illinois held that a consul of a foreign govern- 
ment was not an officer of the United States within the terms of 
the act of April 18, 1884 (23 Stat. 11), even though he was given 
the light to serve as consul by virtue of an exequatur issued by the 
executive department of the United States. The decision was in 
accord with the conclusion reached in an opinion of the Solicitor 
for the Department of State, prepared at the request of the United 
States attorney for the Northern District of Illinois, in which it 
was stated that — 

assuming to act as a foreign consul without sufficient authority 
does not appear to come within the prima facie meaning of the 
statutory inhibition. In order to regard a foreign consular 
officer as “an officer . . . acting under the authority of the 
United States” it is necessary to incorporate by reference prin- 
ciples of international law not very clearly defined or entirely 
settled and invoke the practice of issuing exequaturs, which, to 
say the least, is reasonably consistent with the view that the 
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exequatur is merely a permission to the officer of a forei^ 
government to exercise his authority in the United States. 

United States Attorney Sims to Assistant Secretary Wilson, Nov. 20, 1909, 
MS. Department of State, flic 15122/9; opinion of the Solicitor for the 
Department of State, Nov. 16, 1908, ibid. 15122/7. 

Department is of the opinion that while you undoubtedly are 
a public officer of the United States, exercising a public office 
of the United States in Palestine with the approval of the Pala- 
tine authorities, the question whether you are a public official 
within meaning of the criminal laws of Palestine must be de- 
termined in accordance with those laws as interpreted by the 
competent authorities of Palestine, and the Department is not 
in a position to supplement your memorandum on that question. 

The Acting Secretary of State (Castle) to the Consul General at 
Palestine (Knabenshue), telegram of Apr. 19, 1932, MS. Department of 
State, flle 150.069 Mottes, Mordicia. 


REVOCATION OF EXEQUATUR 

§426 

In 1906 the Department of State approved the refusal of the 
American Minister in the Dominican Republic to take any action 
in regard to the proposed protest of the consular body to the Domini- 
can Government on account of the revocation of the exequatur of 
a Portuguese Consul for alleged interference in political affairs. 

The Department said that “The withdrawal of an exequatur is, 
like the granting of one, the sovereign prerogative, conditional on 
the consular representative being persona grata, and this Govern- 
ment recognizes, and, the proper case arising, exercises this right.” 

Minister Dawson to Secretary Root, no. 271, Ang. 1, 1906, and Acting 
Secretary Bacon to Mr. Dawson, no. 130, Aug. 21, 1906, MS. Department 
of State, flle 102. 

The Department of iState, in a note of April 10, 1907, informed 
the Swedish Charge d’ Affaires ad interim of the revocation and 
annulment of the certificate of recognition issued to the Vice Consul Offensive 
of Sweden at St. Louis (who was an American citizen) because of conduct 
a letter addressed by him to the President. After referring to 
article XIII of the treaty of commerce and navigation of July 4, 

1827 between the United States and Sweden and Norway, 2 Treaties, 
etc. (Malloy, 1910) 1752, the Department added that, in view of 
the “impertinent and offensive character” of the letter sent by the 
Vice Consul, he had ceased to be persona grata in the office of 
Swedish Vice Consul. The Vice Consul was ordered by the Lega- 
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tion to turn over the Vice Consulate to another person. Later, 
however, in view of certain explanations made by the Vice Consul 
and an apology written by him to the President, he was reinstated 
in the office, and recognition was again extended to him by the 
United States. 

The Secretary of State (Root) to the Swedish Charge d’Affaires 
(Ekengren), no. 407, Apr. 10, 1007, MS. Department of State, file DCC5/1; 
Mr. Root to Minister de Lagercrantz, no. 9, June 5, 1907, ibid. 5065/11; 
Mr. de Lagercrantz to Mr. Root, July 27, 1007, ibid. 5605/22. 

With reference to reports that a foreign consul in New York was 
charging fees not authorized by the law of his country for certifying 
invoices, the Department of State instructed the Minister to that 
country to inform the Foreign Office that if the practice was not 
discontinued it would be obliged to consider the question of revoking 
the consul’s exequatur. It appearing that the consul was persisting 
in this practice, the Department, in April 1912, instructed the Minister 
to inform the Foreign Office that it had decided to withdraw the 
exequatur. The Minister then reported that the consul had been re- 
lieved of his functions. 

The Minister In Haiti (Furnlss) to the Secretary of State (Knox), no. 790, 
Dec. 21, 1910, and Mr. Knox to Mr. Furnlss, no. 225, Jan. 17, 1011, MS. 
Department of State, file 638.1122 ; the Acting Secretary of State (Wilson) to 
Mr. Furnlss, no. 323, Apr. 15, 1912, ibid. 702.3Sll/34b ; Mr. Furnlss to Mr. 
Knox, no. 1064, May 7, 1912, ibid. 702.3811/35. 

Shortly after the outbreak of the European War of 1914^18, a 
German national serving with the United States Army deserted. 
Referring to a letter from a German Consul found with his effects, 
the Department of State, in a note to the German Ambassador in the 
United States, said : 

Inasmuch as it is stated in the letter from the Imperial Consul 
that, in effect, it would be the particular duty of Private Krueger, 
if it should become necessary, to free himself in any possible way, 
in order that he might obey the Consul’s further command in the 
matter of departing to perform military service in Germany, it is 
a fair presumption that the desertion of this private from the 
United States Army was due to the Consul’s persuasion. In 
any event, the Consul’s course in openly inciting this soldier to 
desert from the army of a friendly nation, from which the 
Consul holds an exequatur, constitutes a serious offense. I have, 
therefore, the honor to request that you will take the necessary 
steps for the recall of this Consul. 

The Acting Secretary of State (Lansing) to Count von Bemstorff, no. 
1084, Oct. 9, 1914, MS. Department of State, file 702.6211/198. 
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In 1916 the Department of State was in possession of evidence 
tending to indicate that a foreign consular officer had in effect de- 
ported from the United States a person of his nationality and that 
he had refused to obey an order of a United States District Court 
to produce the individual. A note to the foreign diplomatic repre- 
sentative was prepared in the Department requesting the recall of the 
consul, but, before it was sent, the Department was advised that the 
consul had been recalled by his government. 

Memoranda of the Office of the Solicitor for the Department of State, 
Oct. 5 and 30. 1916, MS. Department of State, file 702.9411/150; the 
Japanese Chargd d’ Affaires (Tanafea) to the Secretary of State (Lansing), 
Sept. 9, 1916, im. 702.9411/152. 

In 1921 the Department of State canceled the exequatur of a for- 
eign consul in the United States uiion the gi’ound that he had made 
improper use of his official position by threatening to refuse pass- 
ports and visas to persons patronizing steamship companies and other 
organizations advertising in a certain newspaper owned by an 
American citizen, and in other ways employing his position in a 
coercive manner to the detriment of American citizens. 

The Secretary of State (Hughes) to the Yugoslav Charge d’ Affaires 
(Stanoyevitch), June 10, 1921, MS. Department of State, file 702.C0hll/16 ; 
Mr. Stanoyevitch to Mr. Hughes, June 16, 1921, Hid. 702.e0hll/48 ; Mr. 
Hughes to Mr. Stanoyevitch, June 27, 1921, ibid. 702.60hll/16 ; 1921 For. 
Rel., vol. II, pp. 949-953. 

On July 26, 1908 the Government of Honduras canceled the 
exequaturs of the American Consul and Vice Consul at Ceiba, as 
well as those of the other consular representatives in that place. In 
a note of July 31 to the Honduran Minister the Department of State 
said: 


... It is very unfortunate and in some regards most em- 
barrassing . . . that your Government should without cus- 
tomary diplomatic notification to this Government and without 
opportunity for interchange of views and temperate investiga- 
tion of the facts, have taken so serious a step. 

... If the American Consul and Vice Consul at ’Ceiba be 
shown to have done any act contrary to international precept, 
to the instructions of their Government or to the friendly and 
impartial purposes of the United States, a frank ascertainment 
of the facts and an equally frank comparison of the views of the 
two Governments, could hardly fail to result in a cordial agree- 
ment touching the course to be pursued for a friendly closure 
of the incident. Your Government, Mr. Minister, like mine, 
can expect nothing less than fair play in such a case — and it 
certainly can ask no more. 


Disregard 
of court 
order 
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Under all the circumstances it is conceived to be due to the 
friendship existing between the two Governments that the can- 
cellation of tile American consular exequaturs be withdrawn, 
and that any complaint which the Government of Honduras 
may feel constrained to make concerning the course of those 
officers should take the appropriate diplomatic channel of 
investigation and amicable settlement. 

In the absence of consular representation under the immediate 
direction of this Department, the protection of American life, 
property and interests at Ceiba and in its vicinity will be con- 
fided to the discretion of our naval commander in those waters 
pending the diplomatic disposition of the question unfortunately 
raised by the ex parte cancellation of the American Consular 
exequaturs. 

In several notes written in reply, the Honduran Minister stated 
that the revocation of the exequaturs resulted from political activities 
of the consuls on behalf of revolutionists, that the Honduran Gov- 
ernment declined to revoke its action, and that, upon the submission 
of proofs, the United States would be satisfied that the action of the 
Honduran Government was in accord with international law and 
justice. The Department of State reiterated that it merely asked 
for fair play and a just disposition of the incident by agreement of 
the two Governments meeting as equals and stated that it could 
accept no less than this and that the United States could not enter 
into any discussion which disregarded equality and treated the 
course of Honduras as irrevocable. The American Minister was 
instructed by the Department on August 19, 1908 : 

The careful investigation of the Commanding Officer of the 
Marietta and the agreement of all the evidence elicited by him 
as to the facts . . . are so far at variance with the report 
of the Commandante to the authorities at Tegucigalpa upon 
which the cancellation of the exequaturs was effected ex parte 
and without affording a hearing to the parties or to their govern- 
ment, as to present a case which it behooves the two govern- 
ments to deal with in a spirit of impartial inquiry and with 
equal desire to see that right is done to all concerned. It is 
important that a door to a candid and just determination of the 
right, which has been so abruptly closed by the sole act of 
Honduras, should be reopened as befits the relations of two 
friendly and magnanimous nations. 

With the approval of the Department of State, the matter was 
settled by the issuance of a decree by the Honduran Minister of 
Foreign Affairs stating that the Honduran Government “in the exer- 
cise of right which international law gives governments of with- 
drawing the exequaturs of consular officers, and in compliance with 
the law of Honduras, ordered that the exequaturs . . . should 
be revoked on account of their [the consuls’] intervention in the 
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political affairs of the country during the recent insurrection”; 
that the United States “although recognizing the right of the Govern- 
ment of Honduras to revoke exequaturs of consular officers for such a 
cause consideis nevertheless that in view of the relations of especial 
friendship which exists between both Governments, an opportunity 
ought to have been given for a joint consideration of the matter 
on the basis of entire equality”; and that in as much as the action 
of Honduras was induced by the abnormal conditions then pre- 
vailing, and public order having been reestablished, the temporary 
revalidation of the exequaturs was decreed “while the Governments 
consider the affair in the spirit of cordial friendship existing between 
them”. 

Consul Linard to the Assistant Secretary of State, no. 60, July 26, 1908, 
MS. Department of State, file 7357/234-235; the Acting Secretary of State 
(Bacon) to the Honduran Minister (Ugarte), July 31, 1908, Hid. 
7357/242 A; Senor Ugarte to Mr. Bacon, Aug. 5, 1908, Hid. 7357/265; Act- 
ing Secretary Adee to Minister Dodge, telegram of Aug. 14, 1908, Hid. 
7357/310B ; same to same, Aug. 19, 1908, Hid. 7357/291-292 ; Mr. Dodge to 
Secretary Root, telegram of Sept. 3, 1908, and Mr. Adee to Mr. Dodge, 
telegram of Sept. 5, 1908, Hid. 7357/364; Mr. Dodge to Mr. Root, no. 51, 
Sept. 9, 1908, Hid. 7357/402-404. See also 1908 For. Bel. 456-470. 

On July 18, 1922 the British Charge d’Affaires in Washington in- 
formed the Department of State of the intention of his Government 
to withdraw the exequaturs of two American consular officers at 
Newcastle-on-Tyne on the ground that they had attempted to divert 
passenger traffic from British to American steamship lines by mak- 
ing difficulties over visas and hinting that inconvenience might be 
encountered unless passengers should travel by American lines. The 
Department of State replied to the Charge d’Affaires : 

In view of the fact tliat the British Government has seen fit 
to specify the reasons which have prompted its contemplated 
action in this matter, I have caused a careful investigation to be 
made of the alleged improper activities of these American Con- 
sular officers. 

It was said tliat the report of tlie investigators, supported by affidavits, 
did not substantiate the allegations. It was suggested that, in 
as much as the British Government had by enumerating its com- 
plaints apparently invited an investigation, the contemplated action 
might be postponed until there had been an opportunity for the 
Department to examine the evidence upon which the charges were 
based and an opportunity had been afforded for the presentation of 
the views of the United States in the light of. such evidence. Never- 
theless the Charge d’Affaires informed the Department, on August 
28, 1922, that the officers’ exequaturs had been canceled. As a result 
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of two investigations it was reported to the Department that the 
ofBcers were not guilty of the charges, although the American Am- 
bassador said “I find amj^le evidence, however, to show that these 
men as well as a number of their colleagues in the British Isles have 
interested themselves in active and open advocacy of the use of the 
United States Lines”. On August 30, 1922 the Department of State 
instructed the Ambassador to take steps to close the Con- 
sulate at Newcastle. The Department informed the Ambassador 
on Septeniber 15 that the British Ambassador had requested that the 
Consulate be reopened and that the Department had replied that 
in as much as it had been suggested by the British Government that 
the alleged practice of these consuls was general throughout the 
American consular service it was considered imperative and necessary 
to ascertain exactly what these ofiScers had been doing. Later, in 
response to the British suggestion that its charges against the Ameri- 
can officers be dropped on the understanding that the Consulate would 
be reopened, the Department of State said : 

. . . The Government of the United States has consistently 
maintained the position that the exequatur of Mr. Slater and 
the recognition of Mr. Brooks were withdrawn as the result of 
specific charges of wrong-doing and that, as the action of the 
British Government and the nature of the charges were made 
public, thus injuring the officers and imputing to the American 
foreign service practices never authorized, it was incumbent 
upon my Government to satisfy itself with regard to the facts. 
It therefore instituted an inquiry for the purpose of determin- 
ing whether the charges had adequate basis. It has been desir- 
ous of completely establishing the guilt or innocence of the two 
officers and of disposing of the incident upon its merits. 

The Department said, however, that it would agree to the suggestion 
if the British Government would agree to grant recognition to the 
two officers in question in their previous posts at Newcastle. 

The British Foreign Office replied that instead of withdrawing 
the recognition of these officers at once, as was its undoubted right, 
it had postponed taking this action for a month in order to give the 
United States Government an opportunity to transfer them to other 
posts if it so desired. At the conclusion of this period, it was said, 
the British Government had no alternative but to exercise its sover- 
eign right, as it was said the United States had done in 1856 in the 
case of British Consuls at New York, Philadelphia, and Cincinnati 
(IV Moore’s Dig. 533-535), and the recognition of the officers was 
accordingly withdrawn. The note then said that the reasons under- 
lying this action had been transmitted to the United States to facil- 
itate its inquiry and to contribute to a clarification of the difficulty 
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and that the British Government still believed its action to have been 
founded upon accurate information. It was added : 

Mr. Harvey’s note appears, however, to have been written on 
the assumption that a legal case had to be made out against the 
officers in question before the recognition extended to either of 
them by His Majesty’s Government could be properly withdrawn. 
Such an assumption is at variance with the well-established 
international practice in these matters and very distinctly at 
variance with the action of the United States in the precedents 
already mentioned above. 

The Department, on February 12, 1923, authorized the Ambassador 
to reiterate to the British Foreign Office that a careful investigation 
had failed to sustain the charges and to say : 

My Government desires me, furthermore, once again to point 
out that although it has never questioned the right of the Brit- 
ish Government to cancel the exequatur of an American Consul 
on the ground that he is persona non grata, it considers that 
when specific charges are advanced it is compelled to make the 
most thorough investigation in order to clear or to discipline the 
alleged offender. My Government must, moreover, call in ques- 
tion the accuracy of the parallel which Your Lordship found in 
the cancellation in 1856 by the Government of the United States 
of the exequaturs of the British Consuls at New York, Phila- 
delphia and Cincinnati. The evidence against these Consuls 
was developed in judicial proceedings which showed them to be 
guilty of violating the laws and the sovereign rights of the 
United States. 

The Department of State, on March 9, 1923, released the above 
correspondence to the press and in so doing made the following 
statement : 

The position of the Department in the present case is that, 
in its opinion, no illegal or improper conduct towards the laws 
or government of Great Britain has been committed and that the 
only evidence of guilt which the British Government has pro- 
duced in support of its charges consisted of three unsigned 
statements which upon examination by the Department were 
not regarded as at all sufficient. 

As a result of further negotiations the two Governments, on April 
2, 1924, exchanged notes in which the British Government declared 
that it was prepared not to insist on the charges against the Ameri- 
can officers and in which the United States declared its intention 
to reopen the Consulate at Newcastle. At the same time the British 
Government stated that it had no objection to the announcement 
of the United States that it agreed to the appointment of the two 
officers to posts in the British Empire. 
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The British Chargifi d’Affaires (Chilton) to the Secretary of State 
(Hughes), no. 555, July 18, 1922, MS. Department of State, file 123S11/101; 
Mr. Hughes to Mr. Chilton, Aug. 11, 1922, ihid. 123S11/S3: Mr. Chilton to 
the Acting Secretary of State (Phillips), no. 665, Aug. 2S, 1922, ibid. 123- 
Sll/87: Mr. Phillips to the Ambassador in Great Britain (Harvey), 
telegrams 268 and 291, Aug. 30 and Sept. 15, 1922, ibid. 125.655/3a, /10b; 
Mr. Harvey to Mr. Hughes, telegram 447, Oct. 6, 1922, ibid. 125.655/26; 
Mr. Hughes to Mr. Harvey, telegi-am 348, Nov. 8, 1922, ibid. 125.655/36; 
the Charge d’Affaires in Great Britain (Wheeler) to Mr. Hughes (vyith 
enclosure), no. 1930, Jan. 2, 1923, ibid. 125.655/45; Mr. Hughes to Mr. 
Harvey, no. 812 and telegram 47, Peb. 12 and Mar. 9, 1923, ibid. 125.655/55a, 
/31; the Ambassador in Great Britain (Kellogg) to the British Foreign 
Office, Mar. 31, 1924, the British Foreign Office to Mr. Kellogg, Apr, 2, 
1924 , Mr. Kellogg to the British Foreign Office, Apr. 2, 1924, and the British 
Foreign Office to Mr. Kellogg, Apr. 2, 1924 (enclosures to despatch 257, 
Mr. Kellogg to Mr. Hughes, Apr. 3, 1924), ibid. 125.655/127. See also 
1922 For. Bel., vol. II, pp. 392-406; 1923 For. Bel., vol. II, pp. 306-316; 
1924 For. Bel., vol. II, pp. 249-252. 


In February 1941 the Italian Ambassador to the United States in- 
formed the Department of State of the request of his Government 
that the Consulates at Palermo and Naples be moved to a place as 
far north as Home and not on the seacoast. In a note dated March 5, 
1941, the Department informed the Ambassador that — 

Instructions to these offices of the American Government have 
been issued in accordance with this request and the supervisory 
consulate general of the United States in Italy is being estab- 
lished in Kome. 

The Secretary of State avails himself of this opportunity to 
make request of the Italian Ambassador that all officials of his 
Government within the territory of the United States will con- 
fine their movements to those areas in which they exercise the 
recognized duties of their respective offices. This request does 
not include the personnel of the Italian Embassy in Washington 
whose names appear on the Diplomatic List. It would be appre- 
ciated, however, if the Italian Ambassador would keep the De- 
partment of State currently informed of the movements outside 
of Washin^on of the military and naval personnel attached to 
the Italian Embassy. 

As regards the Italian consular offices at Newark, New Jersey, 
and Detroit, Michigan, the Italian Ambassador is informed that 
the American Ambassador in Rome has been requested to convey 
orally to the appropriate Italian authorities the desire of the 
United States Government that these offices should be closed and 
that the Italian personnel be withdrawn from these places. 
Should they remain witliin the jurisdiction of the United States 
the Department of State should be kept fully informed of their 
place of residence. 

Memorandum of conversation between the Italian Ambassador (Colonna) 
and the Assistant Secretary of State (Long), Feb. 12, 1941, MS. Depart- 
ment of State, file 125.691/18 ; Secretary Hull to Mr. Colonna, Mar. 5, 1941, 
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ibid. 702.6511/1341a ; Department of State, IV Bulletin, no. 89, p. 249 (Mar. 
8,1941). 

In the note of the Secretary of State of Mar. 14, 1941 to the Ambassa- 
dor it -was said : 

“The request of this Government would not, of course, preclude the Ital- 
ian Ambassador calling to Washington Italian officials to confer with him 
as it is recognized that such would be part of his and their duties. 

“Special couriers carrying official mail to and from Italian consular 
offices in the United States may proceed in the discharge of their duties 
provided their names as well as the offices between which they travel are 
communicated to the Department of State. 

“The Department's request is not intended to include the wives, children 
and servants of Italian officials in the United States. 

“The request of the Department of State applies to employees of the 
Embassy and Italian consular offices in the exercise of their duties regard- 
, less of nationality. 

“It is anticipated that Italian officers shall obtain permission in case 
of need to leave the areas in which they exercise their duties in the same 
manner as prescribed with regard to the limitation imposed upon American 
consular officers in Italy by the Ministry of Foreign Affairs' note of Febru- 
ary 11, 1941. This note states that the Ministry of Foreign Affairs will 
facilitate the trips to be made by the personnel of the missions or of con- 
sular officers which are notified to the Ministry of Foreign Affairs by the 
Chief of the diplomatic mission concerned. In other words, the Depart- 
ment of State will be glad to take into consideration any requests from the 
Italian Ambassador relating to such necessary trips.” 

Mr. Hull to Mr. Colonna, Mar. 14, 1041, MS. Department of State, file 
702.6511/1353. 

The note of Feb. 11, 1941 referred to above made certain explanations 
concerning areas in Italy closed as a war measure to travel by foreigners, 
including diplomats and consuls. The Italian Ministry of Foreign Affairs 
to the American Embassy at Rome, Feb. 11, 1941 (quoted in telegram 208 
from the American Ambassador in Italy (Phillips) to Mr. Hull, Feb. 13, 
1941, ibid. 702.0065/13). 

In a note to the German Ambassador in the United States, dated 
June 16, 1941, the Department of State said : 

It has come to the knowledge of this Government that agencies 
of the German Reich in this country, including German consular 
establishments, have been engaged in activities wholly outside the 
scope of their legitimate duties. These activities have been of 
an improper and unwarranted character. They render the con- 
tinued presence in the United States of those agencies and con- 
sular establishments inimical to the welfare of this country. 

I am directed by the President to request that the German 
Government remove from United States territory all German 
nationals in anywise connected with the German Library of In- 
formation in New York, the German Railway and Tourists 
Agencies, and the Trans-Ocean News Service, and that each of 
these organizations and their alBliates shall be promptly closed. 

I am also directed to request that all German consular officers, 
agents, clerks, and employees thereof of German nationality 
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shall be removed from American territory and that the consular 
establishments likewise be promptly closed. 

On June 19, 1941 the American Charge d’Affaires in Germany was 
informed by the German Foreign Office that American consular 
officers in Germany and German-occupied territory had given cause 
for complaint and that a number of these authorities had been guilty 
of machinations injurious to the state and of maintaining an illicit 
information service and had thus acted in a manner incompatible 
with the duties incumbent upon them toward the country of which 
they were guests. The German Government, therefore, felt obliged, 
it was stated, to request that all American officers and employees of 
the consular establishments of the United States in Germany and 
German-occupied territory be withdrawn and that the consular 
establishments be closed. The request was also extended to the 
American Express Company and its employees. The Department 
of State on the following day instructed the Charge to inform the 
German Foreign Office that the United States categorically rejected 
the allegations made against the American consular officers. 

On June 19, 1941, the American Ambassador at Eome was in 
receipt of a note from the Italian Foreign Office stating that that 
Government had come to the conclusion that activities of the United 
States Consulates in Italy — 

have gone and go in many instances far beyond the functions 
which are attributed and permitted to. consular offices and are 
assuming a character especially in the field of information that 
is wholly ’ illicit and in any case incompatible with the duties 
which are incumbent upon consuls towards the country in which 
they perform their function. 

It was requested that American Consuls and Consulate employees be 
withdrawn from Italian territory. The Department, on June 20, 
1941, instructed the Ambassador to inform the Italian Foreign Office 
that the United States rejected the allegations that American con-' 
sular officers had been guilty of improper acts. At the same time it 
addressed a note to the Italian Ambassador in Washington, stating 
that in its opinion “it is obvious that the continued functioning of 
Italian consular establishments in territory of the United States 
would serve no desirable purpose”; and it was requested that all 
agencies in the United States connected with the Italian Govern- 
ment be closed and personnel withdrawn with the exception of duly 
accredited representation in Washington. 

The Under Secretary of State (Welles) to the German Charge d' Affaires 
ad Interim (Thomsen), June 16, 1941, Department of State, IV Bulletin, 
no. 104, p. 743 (June 21, 1941) ; the Chargd d’Affaires in Germany (Morris) 
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to the Secretary of State (Hull), telegram 2443, June 19, 1941, and Mr. 
Hull to Mr. Morris, telegram 1734, June 20, 1941, MS. Department of State, 
file 125.0062/299; the Ambassador in Italy (Phillips) to Mr. Hull, tele- 
gram 844, June 19, 1941, and Mr. Hull to Mr. Phillips, telegram 428, June 

20, 1941, itid. /20O; Mr. Welles to the Italian Ambassador (Colonna), 
June 20, 1941, Department of State, IV Bulletin, no. 104, p. 743 (June 

21, 1941). 

In December 1914 the American Ambassador in Germany trans- 
mitted to the Department of State a note verbcde received from the 
German Foreign Office stating that the German Government con- 
sidered the exequaturs of foreign consular officers in areas occupied 
by the German Army to have expired. It was added that the 
German Government was disposed to consider favorably the wishes 
of its allies or of neutral countries respecting the establishment of 
consular officers in the districts in question, excepting those where 
actual military operations were in progress. It was also said that 
the granting of formal exequaturs in such cases was not deemed 
advisable and that such officers would simply he granted temporary 
recognition to enable them to act in their official capacity. The 
Department of State instructed the Ambassador to reply as follows : 

The Government of the United States, in view of the fact 
that consular officers are commercial and not political I’epre- 
sentatives of a government and that permission for them to 
act within defined districts is dependent upon the authority 
which is in actual control of such districts irrespective of the 
question of legal right, and further, in view of the fact that 
the consular districts, to which reference is made in the Note 
Verbals of the Imperial Government, are within the territory 
now under German military occupation, is not inclined at this 
time to question the right of the Imperial Government to sus- 
pend the exequaturs of the consular officers of the United States 
within the districts which are occupied by the military forces 
of the German Empire and subject to its military jurisdiction. 

Enclosure in despatch 308 from Ambassador Gerard to Secretary Bryan, 
Dec. 4, 1914, and Mr. Bryan to Mr. Gerard, telegram 1044, Jan. 21, 1915, 
MS. Department of State, tile 125.0055/1; 1915 For. Rel. Supp. 916-923. 
An instruction to similar effect was sent to the Ambassador in Austria- 
Hungary (Penfield), telegram of Nov. 23, 1915, ibid. 125.1873/89. See 
also Mr. Gerard to Secretary Lansing, telegram 3995, June 14, 1016, and 
Acting Secretary Polk to Mr. Gerard, telegram 3183, July 12, 1916, ibid. 
123So7/141 ; 1916 For. Eel. Supp. lO-VlOG. For correspondence of the 
Belgian Government contesting the German position, and the German 
reply, see enclosure In despatch 425 from Mr. Gerard to Mr. Bryan, 
Jan. 11, 1915, MS. Department of State, file 125.0055/3; the Belgian Min- 
ister (Havenith) to Mr. Bryan (enclosures), Feb. 13, 1916, ibid. 
125.0055/4. The above correspondence is published in: Department of 
State, Diplomatic Correspondence With Belligerefit Governments Relating 
to Neutral Rights and Duties (European War, no. 3, 1916) 359-369. 
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UNRECOGNIZED GOVERNMENTS 

§427 

In a memorandum of the Office of the Solicitor for the Depart- 
ment of State dated December 3, 1909 concerning the status of 
consuls in countries with which the United States had severed dip- 
lomatic relations, it was concluded that — 

if the United States and Nicaragua choop to allow their re- 
spective consular officers to remain at their posts in the terri- 
tories of the other, they may do so unless circumstances are 
such that the consuls can not with safety remain. It seems to 
be advisable to retain them as long as they may serve a useful 
purpose. They are, however, to refrain from attempting to 
have official communications with the authorities. As to the 
performance of their consular duties, they may attend to such 
matters which do not involve the official recognition of the 
government, as may be necessary to enable the citizens of the 
respective countries to carry on their legitimate trade between 
the two countries. 

MS. Department of State, file 6369/718. 

In 1911, the United States not having recognized the annexation 
of the Congo by Belgium, the American Minister in Belgium re- 
ported to the Department that pursuant to instructions he had 
applied to the Foreign Office for the recognition of an American 
Vice and Deputy Consul General in the Congo and had received in 
reply a notice of formal recognition. The Department said : 

In instructing you to apply to the Belgian Foreign Office for 
the recognition of Mr. Broy the Department was simply carry- 
ing out the rule and custom of asking consular recognition by 
the de facto authorities, it not being a question of de jure 
determination. 

Minister Bryan to Secretary Knox, no. 115, Mar. 2, 1911, and Acting 
Secretary Wilson to Minister Bryan, no. 89, Mar. 22, 1911, MS. Depart- 
ment of State, file 125.2173/8. See also 1911 For. Kel. 13. 

In 1912 an American Consul in Mexico reported to the Department 
of State that he had been informed by a rebel military commander 
that because of the non-recognition by the United States of the bel- 
ligerency of his faction it would refuse to recognize American con- 
sular representatives and that the Consul should not address the 
military commander on behalf of his Government. The Department 
instructed the Ambassador in Mexico*to address a note to the Mexi- 
can Government insisting that American citizens be accorded full 
rights by all parties to the insurrectionary disturbances. The De- 
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partment sent the same message to the Consul with instructions to 
present it to the military commander, together with specific represen- 
tations on behalf of certain American citizens. He was also told to 
state informally that he was instructed by his Government to say that 
he must continue to exercise his functions and to make representa- 
tions whenever occasion demanded since he was an American Consul 
charged with the protection of American citizens and interests in 
Mexico and holding an exequatur from the Mexican Government as 
representing tlie people of Mexico. The military commander agreed 
that he should continue to exercise consular functions. 

Consul Letcher to Secret.iry Knox, telegram of Apr. 11, 1912, MS. Depart- 
ment of State, file 812.00/3576; Acting Secretary Wilson to Ambassador 
Wilson, telegram of Apr. 14, 1912, ihid. 812.00/.3593a ; Mr. Wilson to Mr. 
Letcher, telegram of Apr. 14, 1912, iWd. 812.00/3593c ; Mr. Letcher to Mr. 
Knox, telegram of Apr. 17, 1912, ihid. 312.112PS21/2. See also 1912 For. 
Rel. 781, 787-788, 792. 

Following the revolution of 1918 in Russia and the disappearance 
of the regime recognized by the United States, American Consuls 
remained in that country for varying periods after the withdrawal 
of the American diplomatic mission. They were gradually with- 
drawn because of the impossibility of carrying on their functions. 
On February 22, 1923 the American Consul at Vladivostok reported 
to the Department of State that he and other foreign consuls in 
Vladivostok had been informed by the Vladivostok department of 
the Moscow Commissariat for Foreign Affairs that they would be 
allowed three months in which to obtain official exequaturs from the 
Commissariat for Foreign Affairs in Moscow and that, while their 
Consulates would be allowed to function in the meantime, they would 
not be regarded by the Soviet authorities as official. The Consul 
felt that he might be permitted to remain as a private individual but 
that it was unlikely that the Consulate would be permitted to function 
as in the past, even unofficially. The Department stated, in reply, 
that it would not make application for an exequatur and instructed the 
Consul to close the Consulate and leave Vladivostok in the event that 
his position there became untenable. It expressed the wish that the 
Consul prolong his stay as long as possible, consistent with dignity, 
and instructed him that if his departure became necessary he should 
make it clear that he was leaving not because of any unreadiness on 
his part to adjust himself to the local situation in a practical and 
friendly way as in the past but solely on the initiative of the de. facto 
authorities. Within the ensuing month the Consul reported that he 
had protested to Soviet authorities concerning the expropriation of 
property belonging to an American company and that he had been 
told in reply that, pending his official recognition as consul by the 
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Moscow authorities, the secretary of the Moscow department of the 
Foreign Office refused to discuss any representations made on behalf 
of American interests. In subsequent communications, the Consul 
recommended that because of the impossibility either of protecting 
•American interests or of promoting trade, the Consulate should be 
closed by May 1, 1923. The Department then instructed the Consul 
that on or about May 1 he should communicate informally with the 
local authorities and inform them that their attitude concerning his 
representations on behalf of an American company — 

will now necessitate closing of office and departure unless local 
authorities are prepared to afford Consulate for the future the 
privileges and immunities essential to the conduct of consular 
rasiness. Tlie chief of these are, 1st, protection of the persons 
of the Consul and his staff; 2d, inviolability of Consulate and 
archives; 3d, freedom of communication with Consul’s own gov- 
ernment and its other official agencies abroad; 4th, intercourse 
with local authorities and right of interposition on behalf of 
Ajnerican interests. Tuck [Consul] may say that Consulate 
will continue to function as long as these essential conditions are 
maintained and there is sufficient consular business to justify the 
maintenance of an office from the point of view of the United 
States. The question of obtaining an official exequatur from 
Moscow is involved in the larger question of the official recomi- 
tion of the Moscow authorities by the United States and that 
Tuck may say he is not authorized to discuss. 

The Department stated that if formal assurances in answer to 
the above were not received well before May 20 he should close the 
Consulate and depart. On May 1 he reported that he had com- 
municated with the local authorities in accordance with instructions 
and that — 


. . . Yesterday I received a call from the Secretary for 
Foreign Affairs who informed me that pending official recogni- 
tion or some other form of mutual agreement between the Soviet 
Government and the United States, the Soviet authorities were 
not prepared to consider allowing the immunities and privileges 
requested. [Paraphrase.] 

On May 22, 1923 the Consul reported from Tokyo that the Con- 
sulate at Vladivostok had been closed on May 15, 1923, in accordance 
with the Department’s instruction of April 20. 


The Consul at Vladivostok (Tuck) to the Secretary of State (I-Iughes), 
telegram 7, Feb. 22, 1923, and Mr. Hughes to the Ghargd d’ Affaires In 
Japan (Wilson), telegram 19, Mar. 2, 1923, MS Department of State, file 
123T79/71: Mr. Tuck to Mr. Hughes, telegrams 11 and 12, Mar. 21 and 
26, 1923, ibid. 361.1153In8/23, /24; same to same, no. 112, Mar. 27, 1923, 
ibid. 361.11531n8/27 ; Mr. Wilson to Mr. Hughes, telegram 40, ibid. 125.- 
997/10; Mr. Hughes to Mr. Wilson, telegram 38, Apr. 20, 1923, ibid. 125.977/9; 
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Mr. Wilson to Mr. Hughes, telegram 48, May 3, 1923, {bid. 125.977/13 ; Mr. 
Tuck to klr. Hughes, no. 140, May 22, 1923, ibid. 125.977/17. See also 1923 
For. ReL, vol. II, pp. 792-797. 

On March 5, 1919, at a time when diplomatic relations between 
the United States and Turkey were non-existent, the Department 
of State instructed a consular officer to proceed to Constantinople 
(Istanbul) for the purpose of reestablishing the Consulate General 
in that city. Instructions were also given concerning the assignment 
of other officers for duty in Turkey. The Department said : 

. . . You and other consular officers are sent in a purely 
consular capacity without exequatur subject to permission to 
act being granted by the de facto authorities in control and with 
the express understanding that your resumption of duties with 
regard to American commerce should have no political signifi- 
cance or be regarded as a recognition of the rightfulness of 
control of such local authorities. 

In a communication of November 13, 1920 to the American High 
Commissioner at Constantinople, the Department of State made it 
clear that officers in Turkey were not accredited to any local author- 
ity and were consular officers for the time being without exequaturs. 

The Acting Secretary of State (Polk) to the Consul General at Nantes 
(Ravndal), telegram of Mar. 5, 1919, MS. Department of State, file 
123Ill9/130a : Secretary Colby to High Commissioner Bristol, telegram 
80, Nov. 13, 1920, ibid, file 123T79/23. 

In 1920, prior to the recognition of the Turkish Government by 
the United States, the Department of State informed the American 
High Commissioner at Constantinople: 

Department has no objection to the designation of consular 
officers as delegates of the High Commissioner. You will so 
instruct all consular officers in Turkey and inform them that 
they will retain their rank and pay as consular officers. 

Secretary Colby to High Commissioner Bristol, telegram 22, Apr. 5, 1920, 
MS. Department of State, file 125.0067/84. 

. . . while it has been the rule in the case of the non-recognition 
of a foreign government to make no new consular appointments 
to the country in question, or even assignments in the consular 
offices, in the Mexican case the long continued non-recognition 
of the Mexican Government made it necessary from time to time 
to replace some of the consular officers of the United States in 
Mexico and in these cases consular officers were merely detailed 
to posts already establish^ and received no commission and of 
course no formal recognition of such officers was requested. 
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The duties performed by consular officers in a situation such 
as that indicated in Mexico would be of an informal nature so 
far as Mexican authorities were concerned and the extent to which 
such consular officers would he permitted to perform the iisiial 
duties would depend upon the courtesy of the local authorities. 

The Solicitor for the Department of State (Hyde) to Joseph E. Agan, 
June 26, 1924, MS. Department of State, file 122.31721. 

With reference to the assignment of certain American consular 
officers as vice consuls in Chile at a time when the Government of 
that country was not recognized by the United States, the Depart- 
ment of State, on October 31, 1924, instructed the Embassy in San- 
tiago that if the government of a country issued exequaturs which 
were formally and unconditionally accepted, such acceptance would 
have the effect of recognition of that government. The Chilean 
authorities were informed that the United States would be pleased 
to have the officers in question perform their functions in Chile, 
that it was recognized that this could only be done with the consent 
of the de facto authorities, and that the United States would be 
pleased to have its officers accept the exequaturs pi'ovided it were 
understood that such acceptance did not involve recognition of the 
existing regime. The Chilean authorities expressed willingness that 
the exequaturs should be issued with this understanding. 

The Acting Secretary of State (Grew) to the Embassy in Chile, telegram 
58, Oct. 31, 1924, MS. Department of State, file 122.352/lla ; the Embassy 
in Chile to Secretary Hughes, telegram 88, Nov. 11, 1924, ibiO. 122.352/12. 

In reply to an inquiry as to whether American consular officials in 
Manchuria held exequaturs of either the Chinese or Japanese Govern- 
ments, the Department of State, on November 15, 1935, said : 

In reply to your three questions — the simple fact is that it has 
long been customary, the practice having its basis in treaty pro- 
visionSj for a number of governments, including the American 
Government, merely to notify the Chinese Government that the 
assignment of a particular consular officer to a particular con- 
sular post has been made: and that practice continues to be 
followed. 

The Chief of the Division of Par Eastern Affairs (Eiornbeck) to Louis 
E. Frechtling, Nov. 15, 1935, MS. Department of State, file 125.0093 Man- 
churia/12. To similar effect, see the Acting Chief of the Division of Par 
Eastern Affairs (Ballantlne) to A. H, Lovell, Jr., June 20, 1938, ibid. 
125.0093 Manchnria/15. 

In 1936 certain American Foreign Service officers were assigned as 
consuls in territory in Spain which was not under the control of the 
recognized Government of that country. Requests for the provisional 
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recognition of the consular assignments to posts in such territory 
were ignored by the Foreign Office, but the officers in question con- 
tinued to serve at the posts to which they were assigned. 

The American Embassy In Spain to -Secretary Hull, telegram X-657, Mar. 
20, 1937, MS. Department of State, file 123 Goodman, Albert R./43; Mr. 
Hull to the Embassy in Spain, telegram 206, Mar. 25, 1937, iUd. 123 Good- 
man, Albert R./44. For record of the assignment of the officers, see 
Register of the Department of State, Oct 1938, pp. 100, 101 (Albert R. 
Goodman, and George M. Graves) . 

In February 1937 the Department of State instructed the Consul 
at Gibraltar to reopen the American Consulate at Malaga, Spain, at 
the time under the control of insurgent forces unrecognized by the 
United States. He was instructed to notify the local authorities of 
the reopening of the Consulate and of his assumption of charge but 
to do so orally and informally, in view of the fact that the United 
States had not recognized the insurgent regime. 

Secretary Hull to the Consulate at Gibraltar, telegram of Feb. 19, 1937, 
MS. Department of State, file 125.565/24. 

Following the alleged assumption by Germany in 1939 of a pro- 
tectorate over part of Czechoslovakia, the German Foreign Office said 
in a note to the American Embassy — 

the heads of foreign consulates to be established or already estab- 
lished in Prague require the exequatur of the Keich Government 
and must discontinue their consular functions if this exequatur is 
not applied for within six weeks. 

The Department of State, on May 25, 1939, instructed the Embassy 
to state to the Foreign Office that a commission would be issued to 
an American officer at Prague as consul general and that it would 
be submitted formally to the Foreign Office together with an applica- 
tion for issuance of an exequatur. He was also instructed to inform 
the Foreign Office orally that this would not involve a change in the 
position of the Government of the United States as to the status of 
Czechoslovakia. On July 3, 1939 the Embassy transmitted the reply 
of the Foreign Office, stating in part : 

In the opinion of the German Government the granting of the 
exequatur to a foreign consul for a given district is a formal 
act of sovereignty over that district. When one government 
addresses to another govermneiit a request that such an exequatur 
be granted, it must recognize that that other government is en- 
titled to sovereignty over the area in question. It is an evident 
self-contradiction to ask a government to perform an act in 
exercise of its sovereignty and at the same time to contest the 
right of that government to exercise such sovereignty. 
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Since the request of the American Government for the grant- 
ing of the exequatur involves this contradiction, the Foreign 
Office regrets that it camiot comply with it. 

The Department then instructed the Ambassador to inform the 
Foreign Office that application was made for the exequatur in order 
that consular facilities in the vicinity of Prague might be continued 
and that it would be considered regrettable by the United States 
if it were forced to discontinue these functions at the instance of 
the German Government. An exequatur was not issued, but the Con- 
sulate was not closed until October 14, 1940. 

The Counselor of Embassy (Kirk) to the Secretary of State (Hull), 
telegram 353, May 12, 1930, and Mr. Hull to Ambassador Wilson, tele- 
gram 193, May 25, 1939, MS. Department of State, file 125.733/31; Mr. 
Kirk to Mr. Hull, telegram 532, July 3, 1930, Hid. 125.733/38; Mr. Hull 
to Mr. Wilson, telegram 287, July 13, 1939, ibid. 125.733/39. 

Following the occupation of Danzig by Germany in 1939, the 
American Embassy in Berlin, on December 31, transmitted to the 
Department of State a translation of a rwte veriale addressed to it 
by the German Foreign Office, reading as follows: 

The Foreim Office has the honor to inform the Embassy of 
the United States of America that in view of the reunification 
of the Free City of Danzig with the German Reich brought 
about by the law of September 1, 1939, the exequatur issued to 
the consuls of the foreign powers in Danzig by the former Polish 
Government is no longer valid. The Government of the Reich 
can accordingly not recognize the consuls of foreign powers 
admitted under this exequatur in their consular capacities. 

The Foreign Office requests the Embassy of the United States 
of America to be so good as to take steps either that the con- 
sular office of its govenunent in Danzig should terminate its 
official activities by February 1, 1940, or that the exequatur of 
the Government of the Reich should be applied for, by that date, 
for the head of the consular office. 

The Department of State instructed the Embassy, on January 3, 
1940, to apply for an exequatur for an American Consul at Konigs- 
berg, East Prussia, and to indicate to the Consul at Danzig that 
the Consulate at Danzig would be closed. 

The Counselor of Embassy (Kirk) to the Secretary of State (Hull), 
telegram 2496, Dec. 31, 1939, MS. Department of State, file 125.360/20; 
Mr. Hull to the Embassy in Berlin, telegram 17, Jan. 3, 1940, ibid. 
125.081/83. 
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On December 31, 1939 the Embassy in Berlin transmitted to the 
Department of State a translation of a note verbdle from the For- 
eign Office to the diplomatic missions in Berlin, reading as follows: 

The Foreign Office has the honor to call the attention of the 
diplomatic missions in Berlin to the fact that in view of the 
altered legal position in the areas of the former Polish Re- 
public the exequatur issued by the former Polish Government 
to the foreign consuls in the former Polish areas now under 
German administration is no longer valid. The government 
of the Reich is accordingly unable to recognize these former con- 
suls in the official capacities which they have hitherto held. 

On March 20, 1940 the Department of State said : 

The Consulate General at Warsaw, Poland, has not been 
abolished but has ceased for the time being and until further 
notice to perform any consular functions or to transact any 
business. The Embassy at Berlin, Germany, will perform most 
of the functions fonnerly discharged by the Consulate General 
at Warsaw particularly with respect to the protection of Ameri- 
can citizens in German-occupied Poland. 

The Counselor of Embassy (Kirk) to the Secretary of State (Hull), 
telegram 249.'5, Dec. 31, 1939, MS. Department of State, file 125.981/82; 
Mr, Hull to Mr. Kirk, telegram 17, Md. 125.081/83; Department of State 
mailing notice. Mar. 20, 1940, ibid. 125.981/102. 

The presence in the United States of consular agents of the Mexi- 
can constitutionalist party, a revolutionary faction whose belligerency 
had not been recognized by the United States, was called to the 
attention of the Department of State. It was stated that these 
agents apparently intended to exercise functions such as the clear- 
ance of vessels. Inquiry was made as to whether, under the laws of 
the United State.s, such activities could be “allowed or tolerated”. 
The Department replied that — 

the constitutionalist party in Mexico, to the reputed consular 
agents of which in the United States you referred, is in pos- 
session of some at least of the ports of Mexico, and, therefore, 
has the power to prescribe the conditions upon wliich foreign 
commerce can be carried on with these ports. Presumably one 
of the conditions imposed is that the formal documents of vessels 
coming to those ports from abroad must be certified to by a 
consular agent of the party in control of the ports, and appar- 
ently if such certification were prohibited in the United States, 
it would result in the discontinuance of commerce between this 
country and those ports of Mexico. It is not believed that the 
maritime nations of the world would consider such a result 
as desirable. 
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In January 1915 one of the agents above mentioned communicated 
with the Secretary of the Treasury suggesting the advis£^bility of 
instructing customs oiBcials to deal with him in all matters pertaining 
to the dispatch of vessels bound to Mexican ports imder the control 
of the constitutionalist government, as that government would not 
recognize any other agent but its own. The Department of State 
suggested to the Secretary of the Treasury that it might be advisable 
' to permit this agent to perform such official duties as might be nec- 
essary without regard to the final decision on the question as to 
who was the authorized consular representative of Mexico. The 
Treasury Department adopted the suggestion. The agent was 
informed that — 

owing to the present disturbed condition of affairs in Mexico, 
no consular officers of that country are recognized in the United 
States. You will be permitted, however, to perform such of 
your official duties as are necessary in matters pertaining to the 
despatch of vessels bound for Mexican ports under the control of 
the so-called Constitutionalist party. 

In September 1915 the Governor of Arizona informed the Depart- 
ment that a consul appointed by the constitutionalist government had 
presented his credentials. In reply to the Governor’s request for 
advice the Department said: 

No official recognition is accorded so-called consular representa- 
tives of an^ of the factions of Mexico in the United States. It 
may be advisable to permit Diaz Vizcarra to perform such of his 
official duties as are necessary in matters relating to the ship- 
ment of goods to Mexican ports in the hands of the Constitu- 
tionalist faction without regard to the final decision of the ques- 
tion as to whether he is the authorized consular representative 
of the Government of Mexico. 

The Spanish Ambassador (Rlafio), acting on behalf of Mexico, to the 
Secretary of State (Bryan), June 17, 1914, MS. Department of State, file 
702.1211/421; Mr. Bryan to Senor Riafio, July 31, 1914, ibid. 702.1211/424; 
Sefior Theodore Frezieres to the Secretary of the Treasury (McAdoo), 
Jan. 6, 1915, and Secretary Lansing to Secretary McAdoo, Feb. 6, 1915, 
ibid. 702.1211/444; the Assistant Secretary of the Treasury (Peters) to 
Mr. lansing, Feb. 11, 1915, and Mr. Lansing to Senor Frezieres, Mar. 6, 
1915, ibid. 702.1211/451 ; Governor Hunt to Mr. Lansing, telegram of Sept. 
20, 1915, and the Acting Secretary of State (Polk) to Mr. Hunt, telegram 
of Sept. 21, 1915, ibid. 702.1211/467. 

. . . this Department is in receipt of a communication from 
the local representative of the administration now functioning 
in Mexico stating that Mr. Sebastian Benavides has been ap- 
pointed Consul at Albuc|uerque, New Mexico, and requesting the 
proper authorities be informed accordingly. As the United 
States Government has not recognized the present Mexican re- 
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gime, it does not grant the usual recognition to consular officers 
of Mexico appointed to reside in the United States. However, 
the Department considers that it is desirable as a practical mat- 
ter for the agents of this government to raise no question as to 
the lack of formal recognition of Mr. Benavides, and to deal with 
him in the transaction of business. I, therefore, request that 
you will advise the appropriate officials of your Department to 
that effect. 

The Secretary of State (Hughes) to the Secretary of the Treasury 
(Mellon), Apr. 18, 1921, MS. Department of State, file 702.1211/847a. 

The act of June 15, 1917 provides in title VIII : 

Seo. 3. Whoever, other than a diplomatic or consular officer or 
attache, shall act in the United States as an agent of a foreign 
government without prior notification to the Secretary of State 
shall be fined not more than $5,000, or imprisoned not more 
than five years, or both. 

Sec. 4. The words ‘‘foreign government,” as used in this 
Act . . . shall be deemed to include any Government, faction, 
or body of insurgents within a country with which the United 
States is at peace, which Government, faction, or body of in- 
surgents may or may not have been recognized by the United 
States as a Government. [40 Stat. 226; 22 U. S. C. §§ 233, 
235.] 

In a note of December 1936 and in subsequent communications the 
Spanish Ambassador in the United States informed the Department 
of State that a certain individual in Puerto Rico had announced that 
he had been appointed the consular representative in Puerto Rico of 
the insurgent government of Spain, which was not at the time recog- 
nized by the United States. The Ambassador’s communications were 
referred to the Department of Justice which brought the above pro- 
visions of law to the attention of the individual in question. It was 
subsequently reported to the Department of State that, as a result, he 
had ceased his activities as consul. 

Ambassador de los Bfos to Secretary Hull, Dec. 21, 1936, Jan. 27, 1937, 
and Feb. 3, 1937, MS. Department of State, flies 702.52110/26, /33, /34; 
the Department of State to the Department of Justice, Feb. 9, 1937, ibid. 
702.52110/34; the Assistant Attorney Generai (McMahon) to Mr. Hull,, 
Apr. 1, 1937, Hid. 702.52110/42. 

Li connection with the institution in tlie courts of New York of 
a suit against the Mexican Government by an American company 
and the attachment, in connection therewith, of furniture; imple- 
ments, and funds of the Mexican Consulate General and Financial 
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Agency in New York city, the Department of State informed the 
Governor of New York : 

... As you are doubtless aware, this Government has not 
recognized the Central Administration in Mexico, kloreover, no 
exequatur has been granted to the person now acting as Mexican 
Consul General in New York. However, . . . the Depart- 
ment has offered no objection to the performance by that person 
of the usual consular functions, and it clearly appears that the 
exercise of such functions is essential in many ways to the car- 
rying on of commercial transactions between representatives of 
the two countries. 

Under generally accepted practice and principles of comity a 
consul may claim inviolability for the archives and official prop- 
erty of his office and their exemption from seizure or examina- 
tion, and Department is of opinion that under existing circum- 
stances the person acting as Mexican Consul General in New 
York, even though he has received no exequatur, should in 
practice be accorded such inviolability. 

Secretary Hughes to Governor Miller, telegram of Oct. 27, 1922, MS. 
Department of State, file 702.1211/1102; 1022 For. Eel. vol. II, pp. 709-710. 
For further details of this case, see vol. II, eh. VII, §173, pp. 472-474 of this 
Digest. 

“As the United States Government has not recognized the present 
Mexican regime, it does not grant the usual recognition to consular officers 
of Mexico appointed to reside in the United States. However, the former 
incumbent having been either transferred or removed, the Department con- 
siders that it is desirable as a practical matter for agents of this Govern- 
ment to raise no question as to the lack of formal recognition of Mr. 
Lupian and to deal with him in the transaction of business as with his 
predecessor." The Third Assistant Secretary of State (Bliss) to the 
Secretary of the Treasury (Mellon), Mar. 2, 1923, and Secretary Hughes 
to the Governor of Illinois, Mar. 2, 1023, MS. Department of State, file 
702.1211/1156. 

In reply to an inquiry from the American Legation in Ecuador as 
to whether the United States Government would grant exequaturs 
to consular officers appointed by the Government of Ecuador, then 
unrecognized by the United States, the Department said that : 

While Department can not issue exeqiiaturs to consular of- 
ficers holding commissions from an unrecognized regime it would 
be disposed at the request of the Ecuadoran Legation to permit 
Consular officers appointed by the authorities now functioning 
in Ecuador to carry on their duties provisionally without 
exequaturs. 

Upon being informed, later in the same year, of the appointment 
of an Ecuadoran Consul at New Orleans the Department replied to 
the Ecuadoran Charg4 that Federal and State authorities would be 
informed of the appointment and requested to raise no question as 
to the lack of his formal recognition. 
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The Charg4 d’AfiCaires ad interim in Ecuador (De Lambert) to the 
Secretary of State (Kellogg), telegram 33, July 21, 1925, MS. Department 
of State, file 822.00/596; Mr. Kellogg to Mr. De Lambert, telegram 25, 
July 28, 1926, ihiA. 702.2211/57; 1925 For. Bel., vol. II, p. 65; the 
Ecuadoran Charge d’Affaires ad interim (Barberis) to Mr. Kellogg, Dee. 
6, 1925, and the Assistant Secretary of State (Wright) to Seuor Barberis, 
Jan. 25, 1926, MS. Department of State, file 702.2211/60. 

In reply to an inquiry from an American steamship company as 
to transaction of business with consuls appointed by contending fac- 
tions in Nicaragua, the Department of State, on October 26, 1926, 
said: 


Only Nicaraguan consular officers holding exequaturs or 
granted provisional recognition by this Government are recog- 
nized as duly accredited consular officers. No consular officers 
appointed by the Nicaraguan Liberal faction have been so recog- 
nized. However, there will be no objection on the part of the 
Department if your company sees fit to pay to the representatives 
of the Liberal faction the fees for ships clearing for Nicaraguan 
ports occupied by the Liberal forces. The Department must 
leave it to interested American exporters or ship owners to 
determine for themselves what course they shall pursue. 

Secretary Kellogg to the Panama Mail Steamship Company, telegram 
of Oct. '26. 1926, MS. Department of State, file 702.1711/191. 

Replying to an inquiry from the acting city manager of Miami, 
Florida, as to consular officers appointed or assigned to that city 
by contending factions in Cuba, the Department said that an exe- 
quatur had been issued to a Cuban consular officer at Miami which 
had not been withdrawn or superseded. It was added that “as a 
practical matter exporters to Cuba may desire to deal regarding nec- 
essary shipping documents with person holding appointment from 
administration now functioning in Cuba which has not been recog- 
nized by United States.” 

Secretary Hull to Frank J. Kelly, telegram of Oct. 12, 1933, MS. Depart- 
ment of State, file 702.3711/711. 

In 1937 an American consular officer in the territory of the in- 
surgent government of Spain, not recognized by the United States, 
was told that that government was contemplating permitting him 
to return to his post on condition that the United States permit that 
government to accredit an ambassador to Washington. The Depart- 
ment replied : 

We are not, of course, prepared to accept a representative of 
General Franco as an “ambassador” or “diplomatic agent”. We 
feel that the continued presence of our consular officers in ter- 
ritory under the control of General Franco is so obviously in 
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the interest of all concerned that we assume no question will be 
raised about it. 

Later Juan F. de Cardenas, in a letter to the Secretary of State, 
said: 

Referring to Section 233 of Title 22 of the United States 
Code, I have the honor to notify you hereby that I am acting 
in the United States as Agent for Generalissimo Franco and 
his Authorities. 

The Secretary acknowledged the communication and said : 

You will of course understand that your letter and this ac- 
knowledgment do not give you official status in the United States 
since this Government has not recognized the regime to which 
you refer. 

In April 1938 the chief of the political section of the insurgent 
Spanish government informed an American Consul in Seville that 
American Consuls would continue to be permitted to function in the 
territory of that government but that it seemed desirable to conclude 
an arrangement by which agents and subagents of each government 
would be permitted to function in the territory of the other. The 
Department replied : 

. . . With regard to the proposal that an exchange of agents 
be arranged, you should refer to the fact that this Government 
has taken no step which might be in any way construed as 
recognition of the Franco regime, and that there is no provision 
in our practice for the exchange of agents with a regime which 
has not been recognized. . . . Senor Juan Francisco de Car- 
denas, former Spanish Ambassador in Washington, has notified 
us that he is “acting in the United States as Agent for Generalis- 
simo Franco and his Authorities”. Under the existing provisions 
of our laws he has been permitted to remain here in this unofficial 
capacity. 

The Consul in May 1938 transmitted to the Department the fol- 
lowing memorandum, which he had received from the insurgent 
government : 

In fixing the functions of the agents of both countries, which 
shall have a reciprocal character, the desires of the Nationalist 
Government may be set forth by the following points : 

1. Recognition of a de facto situation as shown by the 
existence of realities and necessities bom of the relations 
between the two countries. 

2. Recomition of the agent of the Generalissimo in New 
York, and those who may eventually be designated in other 
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cities in their faculties concerning the protection of persons 
and interests which fall within the scope of their autnority : 

a) The issue and authorization of documents made 
out in their own offices, and the visaing of those issued 
by local authorities, official organs and private persons 
residing in the territory of the U.S.A. 

b) The issue and endorsement of passports. 

c) The authorization of notarial acts. 

d) Entries in the Civil Register. 

e) The clearance of ships of the Nationalist flag, and 
visaing of the documentation of foreigners bound for 
ports under the jurisdiction of the Nationalist Govern- 
ment. 

f) The receipt of payments applicable to Consular 
fees, and their remitfcmce to Spain. 

g) The right to use official stationery, and the use of 
the official coat of arms on documents. 

h) Access to official centers. 

i) Liberty of secret postal and telegraphic communi- 
cation with Spanish authorities and with the agents of 
the Generalissimo abroad. 


3. Free access for Nationalist ships to ports of the United 
States of America, with the right to fly the red and gold 
flag adopted officially by the Nationalist Government, and 



arms. 

On its part the Nationalist Government agrees to continue 
its extension to the Consuls of the United States of America 
in the liberated zone of the same faculties and prerogatives 
which they have enjoyed up to the present. 

The Department instructed the Consul to present the following 
statement in reply : 

Points 1 and 2, general. It would not be legally possible 
for this Government to accord to representatives of an unrecog- 
nized regime those consular rights and privileges which are 
now exercised, under existing treaty provisions, by the consular 
representatives in the United States of the Spanish Government 
with which this Government maintains diplomatic relations. 
As was stated in the Department’s telegram no. 18, May 9, 6 
p.m., this Government has taken no step which might be con- 
strued as recognition of the regime of General Franco. 

Point 2 (a) While agents of General Franco cannot be per- 
mitted to perform consular functions in the United States or 
to issue consular documents as such, there is no restriction under 
our practice to the issuance or visaing by tliem of documents 
which are to be used in territory under the control of General 
Franco, (b) While this Government cannot recognize pass- 
ports issued by agents of General Franco, in reality this presents 
no practical problem. Persons bearing such documents are 
being granted visas without being required to present any other 
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passport. In the cases of non-immigrants evidence of permis- 
sion to enter a foreign country upon completion of their tem- 
porary stay in the United States would, of course, be required. 
There are no restrictions on issuance of travel documents for 
use in otlier countries by Franco agents acting in this country 
in an unofiGicial capacity, (c) Notarial services cannot be recog- 
nized in this country but there is no objection to services of 
this nature for use in Franco territory, (dj There is no objec- 
tion to the recording of vital statistics tor transmission to 
Franco authorities, but this Government can assume no respon- 
sibility in this connection, (e), (g), and Point 3. Since this 
Government does not I’ecognize the regime of General Franco, 
it could not recognize the flag or official seal or paper of that 
regime. This Government could not, therefore, agree to permit 
the display of that flag or seal by a Franco agent on his r^i- 
dence, or enter into any undertaking with respect to the flying 
of that flag on vessels visiting American ports. There are no 
restrictions on the issuance of necessary documentation by 
Franco agents here to enable vessels in general to proceed to 
ports in Spain under his control, (f) Agents could not collect 
fees for consular services which they cannot be permitted to 
perform. No objection is perceived to collection of customary 
fees by them for services of the kind mentioned above not per- 
formed in a consular capacity, (h) This Government could 
undertake no obligation with resiiect to affording Franco agents 
access to official centers, nor could they be given any official 
status for this purpose. It is not believed, however, that they 
would have any difficulty in approaching the appropriate local 
officials in this country in a personal capacity, (i) There is no 
censorship of postal, cable, or telegraphic communications in 
this country. 

In conclusion it may be observed that while there is no pro- 
vision in our laws, regulations or practice for the recognition of 
agents of a regime not officially recognized by this Government, 
the unofficial representative of the Franco regime in this country 
can perform documentary ser\dces of the nature indicated above 
and has freedom of communication with the Franco authorities. 

No practical reason is perceived, therefore, why our consular 
officers in territory under the control of General Franco should 
not be permitted to continue to function. The maintenance of 
our consular officers in Franco territory would seem to be in 
the mutual interest of all concerned. 

The Consul reported in June 1938 that he had presented the above 
memorandum and had been told in reply that it did not concede 
the chief desire of the Nationalist Government, which was to obtain 
some kind of recognition for General Franco’s agent in the United 
States. 

Ambassador Bowers to Secretary Hull, telegram 398, Nov. 20, 1937, 
and Mr. Hull to Mr. Bowers, telegram B-384, Nov. 22, 1937, MS. Depart- 
ment of State, file 125.199/57 ; Sefior Juan P. de Cdrdenas to Mr. Hull, 
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Dec. 18, 1937, and Mr. Hull to Senor de C&rdenas, Dec. 27, 1937, ibid. 
701.5211/655; Consul Bay to Mr. Hull, no. 222, Apr. 15, 1938, and Mr. 
Hull to Mr. Bay, telegram 18, May 9, 1938, ibid. 852.01/354 ; Mr. Bay to Mr. 
Hull (with enclosures), no. 250, May 22, 1938, and Mr. Hull to Mr. Bay, 
telegram 30, June 10, 1938, ibid. 852.01/374; Mr. Bay to Mr. Hull, tele- 
gram 38, June 27, 1938, ibid. 832.01/380. 


PRIVILEGES AND IMMUNITIES 
UNDER INTERNATIONAL LAW 

§428 

In reply to an inquiry concerning the status of an American 
consular agent in Venezuela under international law, the Depart- 
ment of State, in July 1915, said : 

You will further inform Mr. Henderson that in the absence 
of treaty provisions between the United States and Venezuela 
defining the rights, privileges and immunities of consular 
ofiicers, such officers would appear, under the generally accepted 
rules of international law, to be entitled only to those rights, 
privileges and immunities necessarily incident to the proper per- 
formance of their duties or supported by long established cus- 
tom or the particular laws of the place, and that otherwise they 
are subject to the laws of the land precisely as other persons, 
irrespective of the question of their nationality. 

The Secretary of State (Lansing) to the Minister in Venezuela (Mc- 
Goodwin), no. 137, July 15, 1915, MS. Department of State, file 
125.52584/33. 

. . . Consular officers and their assistants are not considered 
to have a diplomatic status although, by reason of their office, 
they may have by law, treaty and usage, privileges not accorded 
to other aliens. . . . 

The Assistant Secretary of State (Messersmith) to the French Chargd 
d’ Affaires ad interim (Henry), Mar. 3, 1938, MS. Department of State, 
file 130 Goiran De Trans, Jean Roger. 

. . . the rights, privileges and immunities enjoyed by for- 
eign diplomatic and consular officers in the United States are 
based on principles of international law, treaty provisions and 
reciprocity, without discrimination, and therefore diplomatic and 
consular officers of Egypt enjoy in the United States all the 
rights, privileges and immunities mentioned on tlie same basis 
as like officers of other foreign governments. 

The Department of State to the Egyptian Legation, Apr. 15, 1938, 
MS. Department of State, file 701/225. 

Regarding an inquiry as to whether foreign consular officers in 
the United States were exempt from a statute making it a felony 
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for aliens to carry firearms, the Department of State refrained from 
answering the specific question, since its official action or decision 
was not required, but said that — 

consular officers are not entitled to the immunities attaching to 
. - diplomatic representati%'es under international law, and unless 

otherwise proAuded by treaty consular officers may be said to 
, be amenable to the laws of the place Avhere they are stationed. 

, They ai'e, of course, entitled to every reasonable facility and 

courtesy for the proper performance of their official duties as 
consular representatives of sovereign governments and in recog- 
nition of the desirability of avoiding unnecessary interference 
with the performance of their official duties treaties have been 
concluded exempting consular officers from some of the provi- 
sions of local laws. For example, the United States has con- 
cluded treaties Avith Germany . . . [and other countries] pro- 
viding that consular' officei-s of the contracting countries shall 
be exempt from arrest except Avhen charged Avith the commission 
of offenses locally designated as crimes other than misdemeanors 
and subjecting the individual guilty thereof to punish- 
ment. ... In addition to the treaties with the countries 
mentioned, the United States has concluded numerous treaties 
and conventions containing provisions relating to the rights and 
pri'vileges of foreign consular officers in (he United States. 

The Solicitor for the Department of State (Hackworth) to James E. 
Davis, May 81, 1928, MS. Department of State, file 702/33. 

Kesponding to an inquiry whether an American citizen acting as 
I ; consul of a foreign coiintiy in the United Slates Avas entitled to the 

immunities accorded other consular officers, reference being made to 
article XV of the treaty of friendship, commerce, and consular rights 
of June 24, 1925 betAveeii the United States and Hungary, specifying 
that certain exemptions would be accorded by the respective countries 
to the consuls of the other w^ho Avere nationals of the country ap- 
Nationality pointing them, 4 Treaties, etc. (Trenwith, 1938) 4325, the Depart- 
ment said; 


... It is generally understood . . . that Consuls appointed 
by a country, who are not nationals of the appointing country, 
would be entitled only to the usual treatment accorded to Con- 
suls Avhose country has no treaty with the United States pro- 
viding for special rights respecting such officers. 

The Chief of Police of Los Angeles (Davis) to the Secretary of State 
(Stimson), Oct. 31, 1929, and the Assistant Secretary of State (White) 
to Mr. Davis, Nov. 30, 1929, MS. Department of State, file 702.1411/181. 

Residence or An officer of this Government stationed and residing in a for- 

domicll eign country is usually considered as also having a legal resi- 

dence at his former home in the United States or the place AA’here 
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he intends eventually to make his home on the termination of 
his services abroad and his return to the United States. 

The Director of the Consular Service (Carr) to Nohl and Nohl, Dec. 
30, 1010, MS. Department of State, file 122.303A. 

... it is submitted that consular officers not domiciled in 
the United States are exempt from the payment of poll taxes. 
It is understood that the Vice Consul at Los Angeles is a 
citizen of Mexico, sent from his country as a consul “de carriers.” 
Wlien consuls are sent to a foreign country, their residence there 
does not effect a change of domicile. Hence, the domicile of the 
Mexican Vice Consul at Los Angeles is in Mexico and he appears 
not to be subject to a poll tax under the provisions of the 
Constitution and laws of the State of California. 

The Assistant Secretary of State (Wilson) to the Governor of Califor- 
nia (Johnson), Nov. 20, 1012, MS. Department of State, file 702.1211/331. 

There appear to be no Federal statutes conferring upon Amer- 
ican consular officers the right to a peiraanent domicile in the 
United States. In this connection it may be observed that 
the question as to whether a pei-son has a legal right of domicile 
in a particular State of this countiw would, with the exception 
of certain cases cognizable in the i'ederal courts, appear to be 
one for determination in accordance with tlie laws and perhaps 
judicial decisions of the State in which the person may seek to 
establish a legal right of domicile. 

The Chief of the Consular Bureau (Hengstler) to Consul Stiles, July 
20, 1923, MS. Department of State, file 122.393/^. 

“. , . For the purposes of the Department, the domicile of an American 
Foreign Service Ofilcer in the United States is not changed by reason of 
the fact that he is stationed at a post in a foreign country.” The As- 
sistant Secretary of State (Carr) to J. A. Squiers, Mar. 30, 1936, MS. 
Department of State, file 123Sq42/34. 

In connection with a legal proceeding in the French courts an Inquiry 
was made of the Department of State in 1916 as to the legal residence 
of an American consular officer stationed in that country. The Depart- 
ment repiied that, since the proceedings in question were in the courts 
of France, it appeared that the question of the legal residence of one of 
the parties would be for the determination of the courts of that country. 
H. C. Coxe to Secretary Lansing, Jan. 8, 1916, and the Second Assistant 
Secretary of State (Adee) to Mr. Coxe, Feb. 1, 1916, MS. Department of 
State, file 122.393/2. 


UNDER TREATIES 

§429 

In an instruction to the Minister in Switzerland, discussing the 
interpretation of the most-favored-nation clause in article VII of the 
convention of friendship, commerce, and extradition of 1850 between 


Most-favored- 
nation clause 
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the United States and Switzerland (2 Treaties, etc. [Malloy, 1910] 
1766) , the Department of State said : 

Prior to the negotiation of the Treaty of Friendship, Com- 
merce and Consular Rights between the United States and Ger- 
many, signed on December 8, 1923, it was the general practice 
of this Government to regard the most-favored-nation clause 
in treaties to which it was a party as conditional [i. e. condi- 
tioned on reciprocity], regardless of whether the clause related 
to rights of consular officers or commercial matters. Beginning 
with the negotiation of the treaty of 1923 with Germany this 
Government adopted the unconditional form of the most-favored- 
nation clause as regards commercial matters but there was no 
change of policy with respect to the interpretation of the most- 
favored-nation dause as applied to the rights of consular officers. 

In the absence of information as to the exact nature of the 
declaration which is said to have been made by the American 
Agent and as to what may have been the understanding between 
the negotiators of the two Governments regarding the right of 
consular officers to claim administration of the property falling 
to their absent nationals, the Department could not, in view of 
its long established policy of regarding the most-favored-nation 
clause concerning rights of consular officers as conditional, as- 
sume that in the negotiation of the Treaty with Switzerland of 
1830 it was the intention of this Government that the most- 
favored-nation clause in Article VII should be regarded as un- 
conditional in its application. 

Under Secretary Castle to Minister Wilson, no. 1398, May 9, 1931, MS. 
Department of State, file 711,5421/24. 

In 1923 an Italian consular officer in tlie United States requested refund 
of a duty said to have been collected on articles of clotliing imported for 
members of his family. The reejuest was based upon a most-favored-nation 
clause in article XVII of the consular convention of 1878 between the 
United States and Italy. (1 Treaties, etc. [Malloy, 1910] 982), under which 
the Consul invoked article XXVII of the treaty of Dec. 8, 1923 between the 
United States and Germany (4 Treaties, etc. [Trenwith, 1938] 4202). 
The inost-favored-nation clause contained in the consular convention of 
1878 does not mention reciprocity. The Department of State informed the 
Treasury Department that it did not consider — 

“that Italian Consuls are entitled under the niost-favored-nation clause of 
the Convention between the United States and Italy to exemption from duty 
on articles imported for their personal or family use unless it be shown that 
like privileges are extended to American consuls in Italy.” 

Reply to the same effect was made by the Deiiartment nf State on Apr. 30, 1926 
to an inquiry concerninp the extension of tlic privileges of tlie German treaty 
to French consular officers under a most-favored-nation clause. The Under 
. Secretary of State (Grew) to the Secretary of the Treasury (Mellon), 
Apr. 23, 1926, MS. Department of State, file 611.65241/44; tlie Assistant 
Secretary of the. Trea.sury (Andrews) to the Si'cretary of State (Kellogg), 
May 4, 1926, ibid. 611.0.”341/46 ; Mr. Grew to Mr. Mellon, Apr. 30, 1920, ibid. 
611.51241/74. 
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With reference to an inquiry from the Danish Legation, the Department 
of State, in a letter of Sept. 30, 1926 to the Treasury Department, ex- 
pressed the view that Danish consular officers would be entitled to exemp- 
tion from the payment of the Federal stamp tax on steamship tickets 
under a most-favored-nation provision only on condition that a like 
exemption would be accorded by Denmark to American consular officers. 
In the Treasury Department's reply it was said that under the most- 
favored-nation provision it appeared that Danish officers were entitled to 
the exemption. As a result of conversations between officers of the two 
Departments an understanding was reached that the requirement of 
reciprocity would prevail generally (see correspondence cited below under 
flies 702.0611/349, /376), and in a note of Nov. 13, 1926 the Danish Min- 
ister was informed to this effect. 

With reference to a letter from the Treasury Department, dated May 
15, 1928, discussing the question of exemption of foreign consular officers 
from the stamp tax on steamship tickets, the Department of State, in a 
letter of Feb. 1, 1929 to the Treasury Department, said “this Department 
has interpreted the most-favored-nation clause in regard to consular 
privileges as conditional in treaties and conventions which this Govern- 
ment has concluded with other Governments”. Reference was made to 
the above correspondence. The position was assented to by the Treasury 
Department in its reply of May 24, 1929. 

The Secretary of State (Kellogg) to the Secretary of the Treasury 
(Mellon), Sept. 30, 1920, MS. Department of State, file 702.0611/225; Mr, 
Mellon to Mr. Kellogg, Oct. 26, 1926, and the Under Secretary of State 
(Grew) to the Danish Minister (Brun), Nov. 13, 1926, ibid. 702.0611/227; 
Mr. Mellon to Mr. Kellogg, May 15, 1928, ibid. 702.0611/326; the Under 
Secretary of State (Clark) to Mr. Mellon, Feb. 1, 1929, ibid. 702.0611/349; 
Mr. Mellon to Secretary Stimson, May 24, 1929, ibid. 702.0611/376. 

The Spanish Embassy requested extension of free-entry privileges to 
Spanish Consuls under a most-fa vored-nation provision (art. XXVIII of 
the treaty of friendship and general relations of 1902 between the 
United States and Spain, 2 Treaties, etc. [Malloy, 1910] 1710) that the 
rights, immunities, and privileges of the respective consular officers shall 
be enjoyed reciprocally. The Department of State in Apr. 1927 said 
that — 

“this Article is construed as requiring the reciprocal action of both Gov- 
ernments in the treatment of the consular officers of the other, in order 
to secure the full privileges which either Government may extend to the 
consular officers of another Government”. Ambassador Padilla to Secre- 
tary Kellogg, Mar. 30, 1927, and Mr. Kellogg to Senor Padilla, Apr. 2.5, 
1927, MS. Department of State, file 611.62241/21. 

In July 1928 the Department of State sent the following Instruction 
to the Minister in Latvia, interpreting the most-favored-nation clause 
in regard to customs privileges and exemptions of consuls in article 
XXVII of the treaty of friendship, commerce, and consular rights of 
1928 between the United States and Latvia (4 Treaties, etc. [Trenwith, 
1938] 4410) : 

“. . . it is and has long been the policy of this Government to con- 
strue the most-favored-nation clause in respect of consular privileges and 
immunities and in i>articular in respect of fiscal concessions to consular 
officers as conditioned on reciprocity. 
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“The condition of reciprocity hiis been insisted npon by this Govern- 
ment in instances in which foreign Governments have relied upon a 
most-favored-nation provision to obtain in behalf of their consular officers 
in the United States the benefit of the particlav privilege of free entry 
in the Treaty between the United States and Germany.” 

Secretary Kellogg to Minister Coleman, no. 539, July 10, 1928, MS. 
Department of State, file 711.60P2/37. 

In response to a similar inquiry from the Government of Switzerland, 
based upon article VII of the convention of 1850 between the United 
States and Switzerland (2 Treaties, etc, [Malloy, 1910] 1766), providing 
that “Consuls and vice consuls . . . shall enjoy the same privileges 
and powers, in the discharge of their duties, as those of the most favored 
nations”, the Department instructed the Minister in Switzerland to in- 
form the Foreign Office that — 

“this Department has eon.«i.«tenlly held that Ihe most-favored-nation 
clause with respect to rights and privileges of consular officers does not 
embrace unconditionally specific rights and privileges which are granted 
on the basis of reciprocity to consular officers of third countries, but 
that the right to enjoy such specific rights and privileges is embraced 
in the most-favored-nation elau.se in the event that the country whose 
consular officers as.sert such rights or privileges thereunder accords in 
fact the same rights and privileges to American consular officers in their 
territories.” The Chargd d’Affaires in Switzerland (Moffat) to the Secre- 
tary of State (Stimson), no. 1337, Mar. 5, 1930, nud the Assistant Secre- 
tary of State (Castle) to the Minister in Switzerland (Wilson), no. 1239, 
Jan. 15, 1931, file 711.5421/lT. 

“The Secretary of State has the honor to inform the Minister that, in 
the absence of applicable treaty provisions or reciprocal agreements, 
foreign consular officers assigned to the -United States do not enjoy the 
privilege of importing articles for their personal use free of duty subse- 
quent to their latest arrival at their posts iu the Uniled States. Article 
II of the Consular Convention between the United States and Serbia, 
concluded on October 18 1881, coniains the following provision: 

“ ‘The consuls general, consuls, vice consuls and consular agents of the 
two High Contracting Parties shall enjoy ri.’ciprocally, in the states of 
the other, all the privileges, exemptions and inununit ios that are enjoyed 
by officers of the same rank and quality of the most-favored-nation. . . 

The Department of Stale does not, however, consider that Yugoslav 
consular officers assigned to the United States are entitled under the 
most-favored-nation clause of the Convention to exemption from duty on 
articles imported for their x^ersonal or family use unless it be shown 
that a like privilege is extended to American consular officers in Yugo- 
slavia. Upon receipt of information from the Yugoslav l,egatlon that 
American con.sular officers assigned to Yugoslavia are accorded this 
privilege, the Departuiont of State will lake stops with a view to having 
such benefit extended to Yugoslav consular officers as.sigiied to the United 
Stales, under the most-favored-nation clau.se of Article H of the Consular 
Convention concluded between the United States and Serbia in 1881.” 

The Department of State to the Yugoslav Legation, Nov. 7, 1030, MS. 
Department of State, file G11.60H241/26. 

The Department considers that the right of foreign consular officers 
to exerei.se functions in the United States under a most favored nation 
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clause does not embrace unconditionally the right to exercise any specific 
function which is granted on the basis of reciprocity to consular ofiBcers 
of I bird countries, but that the right to exercise any specific function is 
embraced in the most favored nation clause in the event that the country 
wliose consular olllcers claim such right thereunder accords in fact the 
right to exei'ciso the same function to American consular officers in its 
territories. 

“The Department has received assurances from the Japanese Foreign 
Office which it considers as satisfying the condition of reciprocity in re- 
lation to the receipt of funds by Japanese consuls on behalf of their non- 
resident countrymen." 

The Chairman of the Social Security Board (Altmeyer) to the Secretary 
of State (Hull), Feb. 17, 1939, and the Counselor of the Department of 
State (Moore) to Mr. Altmeyer, Mar. 24, 1939, MS. Department of State, 
file 711.9421/61. See also ihid. 711.6521/177. 

An Italian national having died in New York leaving no heirs or 
next of kin, the Italian Consul General asserted that, by virtue of 
article XVII of the consular convention of 1878 between the United 
States and Italy (1 Treaties, etc. [Malloy, 1910] 982), he was entitled 
to receive the net assets of the estate for distribution to the Kingdom 
of Italy. The article provides that consular officers of the two coun- 
tries “shall enjoy in both countries, all the rights, prerogatives, im- 
munities and privileges which are or may hereafter be granted to 
the officers of the same grade of the most favoured nation”. The 
Consul invoked article VI of the treaty of 1856 between the United 
States and Persia (2 Treaties, etc. [Malloy, 1910] 1373) providing: 

In case of a citizen or subject of either of the contracting 
parties dying within the territories of the other, his effects 
shall be delivered up integrally to the family or partners in 
business of the deceased ; and in case he has no relations or part- 
ners, his effects in either country .shall be delivered up to the 
Consul or agent of the nation of which the deceased was a subject 
or citizen, so that he may dispose of them in accordance with 
the laws of his country. 

The Supreme Court of the United States, to which the case was 
appealed, in deciding in favor of the consular officer, said : 

It may be assumed that Article XVII of the Consular Con- 
vention with Italy contemplates reciprocity with respect to the 
rights and privileges sought, and there is no suggestion that Italy 
has not recognized the right of consuls of the United States 
to take the effects of the citizens of the United States dying in 
Italy in circumstances similar to those in which the present 
claim of the Italian Consul. General is pressed. As, in this 
view, there appears to be no ground for denying the right of 
the Italian Consul General to demand tlie application of the 
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last clause of Article VI of the Treaty with Persia, the only 
question is as to the interpretation of that provision. 

Santocincenzo, Consul of the Kingdom of Italy at New York v. Egan, 
Public Administrator, et al., 284 C. S. 30, 30 (1931). 

See also: In re Wyman, 191 Mass. 276, 77 N.E. 379 (1906) ; Austro- 
Hungarian Consul V. WestphaX, 120 Minn. 122, 139 N.W. 300 (1912) ; In re 
D’Adamo’s Estate, 212 N.T. 214, 106 N.E. 81 (1914) ; Crandall, Treaties, 
Their Making and Enforcement (2d ed., 1916) §173; II Hyde, Intema- 
timial Late, etc. (1922) 77 and n. 1. 

As of possible interest, see Singer v. United States, and United States v. 
Singer, 83 P. (2d) 358, 360, 361 (C.C.A. 7th, 1936). See note in 108 
AXJL 1448. 


IN NEAB EASTERN COUNTRIES 

§430 

Prior to the coming into force, on August 13, 1924, of the conven- 
tion between the United States and France, concerning rights in 
Syria and the Lebanon, and, on December 5, 1925, of the convention 
between the United States and Great Britain, defining the rights of 
nationals in Palestine, the United States exercised extraterritorial 
rights in those countries; and American consular ofiicers were entitled 
to all the privileges and immunities that appertained to similar 
officers of other extraterritorial powers, including the right to exercise 
judicial functions. See vol. II, ch. VII, of this Digest. Article 5 of 
the mandate issued by the Council of the League of Nations with 
respect to Syria and the Lebanon states : 

The privileges and immunities of foreigners, including the 
benefits of consular jurisdiction and protection as formerly en- 
joyed by Capitulation or usage in the Ottoman Empire, shall 
not be applicable in Syria and the Lebanon. Foreign consular 
tribunals shall, however, continue to perform their ciuties until 
the coming into force of the new legal organization provided 
for in Article 6. 

The same article provides for the reestablishment of these privileges 
and immunities on the expiration of the mandate unless terminated 
or modified by agreement between the powers concerned. 4 Treaties, 
etc. (Trenwith, 1938 ) 4169, 4170-4171. Similar provisions are con- 
tained in article 8 of the mandate with respect to Palestine. Ibid. 
4227, 4229. The provisions of these two mandates were incorporated 
verbatim in the above-motioned conventions between the United 
States and France and the United States and Great Britain, 
respectively. 

On August 11, 1924 the American Consul in charge at Beirut, 
Syria, transmitted to the Department of State a circular letter ad- 
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dressed by the French High Commissioner to the Consular Corps 
containing the following statement of the immunities and privileges 
to be extended to consular officers in Syria and the Lebanon : 

1st. Inviolability of yerson and residence. 

■ 1st. Consuls cannot be the object of any coercive action with 
regard to acts accomplished by them in the exercise of their 
functions. Any fact of this kind can only occasion a diplomatic 
action. 

2nd. For acts accomplished out of their functions, it is the 
custom that Consuls be not arrested, either to be submitted to 
an arrest for debt, or for an infraction other than a crime. 

3rd. Under no pretence can the local authority enter the 
premises occupied by a consulate. On the contrary, the 
dwelling-house of a Consul or his business office, if he is a 
dealei*, are not inviolable, and in no ca.se can constitute a refuge 
or let those who inhabit it escape from justice. 

2nd'. Exemptions from certain, personal and financial charges. 

l.st. Consuls are exempt from all personal charges which can 
be imposed by the local law upon foreign residents: military 
lodgings and requisitions, service in the national guards and 
, police, functions of juryman, judge or assessors etc. . . . tak- 
ing into account that these charges would trouble them in the 
exercise of their functions. 

2nd. They are exempt, by right of international courtesy, from 
all financial charges, as direct taxes, custom-duties, municipal 
taxes and land-tax on buildings which contain the consulate’s 
offices. 

These stipulations cannot, however, bind the High Com- 
mission for the future. Consuls are, on the contrary, obliged 
to pay land-tax on buildings they privately possess, and if they 
are in business they tire subject to the same charges as their 
nationals with regard to their trade. 

3rd. Judicial Immunities. 

Transitorily and unless contrary instructions from the De- 
partment have been received, Consuls cannot be indicted before 
local civil or commercial courts or judged by them in connection 
with the obligations they contract in the exercise of their func- 
tions. They, on the contrary, come under the jurisdiction of 
these tribunals for all engagements taken in their own name. 

They can be summoned as witnesses cither in civil or criminal 
cases. 

Ifth,. Persons who can take advantage of these immunities. 

Consuls General, Consuls, Vice Consuls and other consular 
officers de carriere enjoy all these immunities. Foreign Con- 
suls and consular agents who are not de carriere enjoy them 
in so far as it is necessary to secure the performance of their 
mission, i.e. they cannot be the object of any coercive action 
(1-1) or indicted before local courts with regard to acts ac- 
coraiilished during the exercise of their functions (III-I) and 
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the public foi’ccs ov policemen cannot enter the premises occupied 
by a Consul except by virtue of an order emanating; from the 
appropriate authority, and only in case of extreme urgency and 
for searcli or verification of a crime (1-3). But on the other 
hand, they can be ai-rested by the local authority or be sub- 
ject to arrest for debt or for acts accomplished out of their 
functions, or be summoned as witnes-ses, and they are subject 
to the same personal and financial charges as their felloTV-citizens. 

Consuls are allowed, by measure of international courtesy, 
to keep exterior attributions of their functions, especially ca- 
vasscs, but the latter, as dragomans, purveyors, proteges, etc. will 
not further enjoy any privilege and will be considered as other 
individuals. 

A statement of the privileges and immnnitics of foreign consuls in 
Palestine w’as transmitted to the American Embassy by the British 
Foreign Office on May 27, 1931 together with an informal note in 
which they were said to “amount in practice to very little less than 
tliose enjoyed by foreign consular officers in Syria, though on paper 
Uiey may seem more restricted”. The variation was said to be 
“owing to the difference in the circumstances existing in Palestine 
and Syria”. 

The American Consul in charge at Beirut (Knabenshue) to the Secre- 
tary of State (Hughes) (with enclosures), no. 1548, Aug. 11, 1924, MS. 
Department of State, file 702/18 ; the Chief of the Division of Near Eastern 
Affairs (Shaw) to the Ambassador in Great Britain (Dawes), no. 285, 
Mar. 12, 1930, iiiid. 702 Palestine/24a ; the British Foreign Office to the 
American Charg4 cl’Affaires in Great Britain (Atherton) (with enclosure). 
May 27, 1931 ( enclosed with despatch 1985 from Mr. Atherton to Secretary 
Stimson, May 29, 1931), iMd. 702 Palestine/31. 


PROTECTION DUE CONSULAR OFFICERS 

§431 

A claim by Mexico against the United States arose in 1907 as a 
result of assaults by an American deputy constable on the person of 
a Mexican Consul at El Paso, Texas. The General Claims Commis- 
sion, United States and Mexico, in passing upon the claim in 1927 
discussed the matter of the protection due consular officers as follows : 

The question has been raised whether consuls are entitled to 
a “special protection” for their persons. The answer depends 
upon the meaning given these two words. If they should indi- 
cate that, apart from prerogatives extended to consuls either 
by treaty or by unwritten law, the Government of their tem- 
porary residence is bound to grant them other prerogatives not 
enjoyed by common residents (be it citizens or aliens), the an- 
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swer is in the nofriilive. But if “s^Xicial protection” means that 
in executing tlie laws of the country, especially those concern- 
ing police and ])enal law, the Government should realize that 
foreign Governments are sensitive regarding the treatment ac- 
corded their representatives, and that therefore the Government 
of the consul’s residence should exercise gi-eatcr vigilance in 
respect to their security and safety, the answer as evidently shall 
be in the affirmative. . : . In this second sense President Fill- 
more of the United States, in his annual message of December 2, 
1851, rightly said : “Ministers and consuls of foreign nations are 
the means and agents of communication between us and those 
nations, and it is of the utmost importance that while residing 
in the country they shmdd feel a pei’fect security so long as they 
faithfully discharge their respective duties and are guilty of 
no violation of our laws. . . . Ambassadors, public ministers, 
and consuls, charged with friendly national intercourse, are 
objects of especial respect aud protection, each according to 
the rights belonging to his rank and station.” (VI Moore, 
Digest 813.) ... In this second sense again it was rightly 

contended in 1925 by an American author that “if a consul is 
not a diplomatic agent, he is nevertheless entitled to a certain 
degree of protection because of his public character,” similarly 
as commissioners employed for special Intel-national objects, 
such as the settlement of frontiers, supervision of the execution of 
a treaty, etc., “receive a special iirotection, even though it does not 
amount to diplomatic privilege.” (Eagleton in American Jour- 
nal of International Lose 19, 1925, pp. 303, 308.) 

In conclusion the Commission said : 

. . . "While recognizing that an amount should be added as 
satisfaction for indignity suffered, for lack of ]n’otection, and 
for denial of justice, as e.stablished heretofore, account should 
be taken of the fact that very high sums claimed or paid in 
order to uphold the consular dignity related either to circum- 
stances in which the nation’s honor Avas involved, or to consuls 
in backward countries Avhere their position approaches that of 
the diplomat. The Permanent Court of Arbitration at The Hague 
in its award of May 22, 1909, in the case of the desei’ters at 
Casablanca twice mentioned “the prestige of the consular author- 
ity” or “the consular prestige,” but especially Avith reference to 
conditions in Morocco as they were before France established its 
protectorate. 

Taking all these considerations into account, it Avould seem 
that an award may properly be made in the amount of $18,000 
without interest. 

Fred K. Nielsen, the American Commissioner, concurred as to the 
legal responsibility of the United States but said : 

A consular officer occupies a position of dignity and honor, and 
there are several recorded precedents revealing emphatic action 
taken by Governments to obtain redress for indignities or physical 
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injuries inflicted upon consular officers in the countries of their 
residence. Diplomatic officers are accorded under international 
law certain privileges and immunities which do not extend to 
consular officers, and we find incorporated into domestic legisla- 
tion provisions designed to carry out the obligations of interna- 
tional law with respect to matters of this kind. (See, for example, 
sections 4062 and 4064 of the Revised Statutes of the United 
States.) I think that international law undoubtedly secures to a 
consular officer the right to perform his functions without im- 
proper interference. And it would seem that, in a case in which 
his personal safety is threatened, authorities of the country of his 
residence may well be expected to take especial precaution to 
afford him protection. It is of course their duty to take proper 
steps for the protection of all aliens. But when indemnity is 
claimed before an international tribunal solely as personal com- 
pensation to a consular officer who has been injured, I do not 
believe that a sum so large that it must properly be regarded 
as punitive damages or as redress for indignity to a nation can 
properly be awarded on the ground that the injured person is 
such an official. . . . However, I do not intend to express the 
view that the fact that Mr. Mallen was a consul may not be taken 
into consideration in determining the amount of indemnity to 
which he is entitled for the injury inflicted on him. 

Francisco Mallin (Mexico v. United States), docket 2D35, Opinions ot 
the Commissioners (1927) 254, 257-258, 264-265. 

Upon being informed that the life of an American Consul in Mexico 
was threatened by members of a revolutionary faction, the Secretary 
of State sent the following message to the Secretary of War ; 

While it is not desired to send a military force across the line, 
except as a last resort, there would appear to be ample authority 
and precedent for doing so to prevent the killing of, or injury to, 
the consular representative of this nation whom the appropriate 
Mexican authorities are unable to protect. 

I therefore have the honor to request that you will at once issue 
the necessary instructions to the officer at Eagle Pass to keep 
closely in communication with the Consul and to hold a force 
in readiness to go to his aid if the necessity arises. 

The Secretary of State (Bryan) to the Secretary of War (Garrison), 
telegram of June 6, 1913, MS. Department of State, file 123E151/125. 

In July 1924 the American Vice Consul at Teheran, Persia (Iran), 
was attacked and killed by a mob. On July 26, 1924 the Minister in 
Persia, acting under instructions from the Department of State, de- 
livered a note to the Peraan Prime Minister, reading in part as 
follows : 

. . . The American consular representative in Teheran, accom- 
panied by an American citizen, was brutally assaulted in the 
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streets of Teheran in broad daylight. In endeavoring to escape 
from their assailants, they entered a carriage and drove a con- 
siderable distance, when they were again assailed and the tragedy 
occurred. The American consular representative wonld appear 
to have had no reason to anticipate danger from visiting the par- 
ticular place where he was the victim of the unjustified assault. It 
is most regrettable that it is necessary to acid to this statement 
that the facts before my Government do not indicate that the 
police or military authorities made any adequate effort to protect 
the American consular representative, and there appears in fact 
to be evidence which it is believed the Persian Government wiU 
itself desire to investigate most vigorously that certain military 
elements participated in the assault. 

My Government desires nothing which the facts of the case 
do not fully justify. It approaches the situation with no wish 
to offend a friendly government or to require punitive damages. 
It is, however, insistent that full reparation should be made, that 
punishment should be meted out to the guilty, that assurances be 
given and enforced of adequate protection for the lives of Ameri- 
can citizens, and that the safety of its officials in Persia should 
be guaranteed. 

After further setting forth the steps to be taken by the Persian Gov- 
ernment in redress, the note stated : 

The maintenance of relations between countries is primarily 
dependent upon the accoi'ding of adequate protection to their re- 
spective nationals and to their official representatives. Diplo- 
matic usage, treaty provisions, in fact the very provisions of the 
treaty between the United States and Pei-sia of 1856, emphasize 
this view. This Government feels that the continuance of its 
diplomatic and consular representation in Persia will be depend- 
ent upon the action which the Persian Government may take in 
this case to vindicate this fundamental principle of international 
law and this foundation upon which international intercourse is 
predicated. It confidently awaits such action to supplement the 
steps already taken by the Persian Government. It can not over- 
emphasize the seriousness of the view which is taken of the present 
situation. 

In a letter to the President, of January 5, 1926, the Secretary of 
State summarized the position taken by the United States and the 
steps taken by the Persian Government to comply therewith, as 
follows : 

This Government’s representations contained in its note of 
Jidy 26, 1924, addressed to the Persian Goveniment, included 
the following demands: 

(1) Indemnity for Vice Consul Imbrie’s wife. 

(2) Payment of the expenses of dispatching the U.S.S. 

Trenton to Persia. 



712 


CHAPTER XV — CONSULS 


(3) Kenderiug of all suitable honors in connection with 
the return of the body of Vice Consul Imbrie. 

(4) Adequate irunislimcnt of the guilty. 

(5) Indemnity for 3ilelvin Seymour, an American who 
was injured at the lime of the killing of Vice Consul Imbrie. 

The Persian Government, on July 29, 1924, agreed to these 
demands in full. It promptly paid the indemnity of $60,000 
which this Government demanded for Mrs. Imbrie. . . . The 
Persian Government also paid $3,000 to Seymour for injuries 
he received at the time of the attack. 

Furthermore, the Per-sian Government accorded all honors 
to the body of Vice Consul Imbrie, including a guard of honor 
headed by eight officers, one a general, while on Persian and 
Mesopotamian soil, rendered the first salute to the U.S.S. Tren- 
ton upon her arrival in a Persian port, and paid the expenses 
incident to the transportation to that port of Vice Consul 
Imbrie’s body. 

In order to carry out the fourth demand of this Government — 
namely, the adequate punishment of the guilty — ^the Persian 
Government, having proclaimed martial law, at once ordered the 
establishment of a special tribunal for the purposes of prosecut- 
ing and punishing the guilty. This tribunal, proceeding under 
Articles II and IV of the Law of Martial Government, on July 
30, 1924, condemned to death three persons found guilty of 
direct responsibility for the death of Vice Consul Imbrie. The 
first of these, Morteza, was duly executed on October 2 and a 
month later the death sentences in the case of the other two, 
namely, Seyid Hossein and Ali Reshti, were carried out. The 
tribunal furthermore executed some 30 other sentences handed 
down in the cases of persons found guilty of varying degrees of 
participation in or responsibility for the afoi-ementioned assault. 

H. Kept, 985, 69th Cong., 1st sess. 

In connection witli an attack on an American consular officer in 
Italy, the Department of State instructed the Ambassador in Rome : 

Please inform the Italian Government that this Government 
is highly appreciative of its prompt action in bringing Gowen’s 
assailant to justice, of its expressions of concern and regret, and 
of its voluntary offer to reimburse Gowen for his medical ex- 
penses and other lo.sses incident to attack. 

This Government is thoroughly satisfied that the attack was 
made in ignorance of Gowen’s identity and official character 
and is gratified that this unfortunate incident has been closed 
in such a prompt and satisfactory manner. 

Secretary Kellogg to Ambassador Bletcher, telegram 73, June 23, 1925, 
MS. Department of State, file 123G741/43a. 

With reference to an attack upon the Colombian Consul at Puerto 
Rico and threat of further attacks, and to a letter from the Governor 
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of Puerto Rico to the War Department concerning the Consul’s 
request for protection, the Department of State said in a letter to the 
"War Department : 

... I beg to request that a further communication be sent 
to the Governor of Porto Rico inquiring 'whether, if it appears 
that either of the individuals who made the former attack upon 
the Colombian Consul at San Juan intends to make another 
attack upon him, such person may not be put under bond to keep 
the peace, or otherwise resti'ained. Wliile it is true that consular 
officers have not the same status as diplomatic officers, they are 
nevertheless, because of their official position, entitled to special 
consideration, and a special obligation rests upon the Govern- 
ments of the countries in which they are stationed to render 
adequate protection to them and to their offices and archives. 

The War Deparlmonl to the Department of State (with enclosures), 
Sept. 30, 1926, and the Secretary of State (Kellogg) to the Secretary of 
IVar (Davis), Oct. 12, 102G, MS. Department of State, file 702.2111/230. 

In 1927 the American Consul at Puerto Mexico, Mexico, was shot 
and seriously wounded after threats had been made against all 
American diplomatic and consular officers in Mexico. The warn- 
ings had been communicated to the Mexican Government and the 
local authorities with requests for protection. In discussing a 
claim based on the occurrence, the United States - Mexican General 
Claims Commission said : 

Writers on international law have repeatedly stated that con- 
sular officers are entitled, to use the language of Phillimore, 
to “a more special protection of international law than uncom- 
missioned individuals.” Gommcvtaden ujwn Intemutimal Lato, 
Vol. 2, 3rd ed., p. 270. See also Vattel, Law of Nations, Chitty’s 
Edition, Chapter 6, Section 75; Oppenheim, International Law, 
Vol. I, 3rd ed., pp. 599-001. In a me.ssagc sent to the Congress 
of the United Slates on December 2, 1851, President Fillmore, 
in referring to an attack on a Spanish Consular officer in New 
Orleans in 1851, interestingly mentioned the importance of con- 
sular officers in the relations of states, and observed that they 
as well as diplomatic officers “are objects of special respect and 
protection, each according to the rights belonging to his rank 
and station.” Moore, International, Laio Digest, Vol. VI, p. 813. 

Damages were awarded in the sum of $15,000. 

Willinm E. Chapman (Uiiitofl States v. Mexico), docket 3-100, Opi-iioiis 
of the Commissioners (1931) 121, 128-129. 

In 1932 an American Consul in Manchuria was the victim of an 
apparently unprovoked assault by Japanese soldiers after he had 
identified himself. With reference to a report that Japanese au- 
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thorities in Manchuria hoped to settle the matter locally, the De- 
partment of State informed the American Ambassador in Japan 
that this would not be considered adequate and that it was felt that 
the Japanese Government should take appropriate action. It was 
subsequently reported from the American Legation in China that 
the Japanese Acting Consul General at Mukden had called on the 
American Consul General upon instructions from the Japanese 
Government, had exisressed the regret of that Government, and had 
reported that the following steps were being taken: First, that the 
actual offenders had been dismissed and were to be court-martialed; 
second, the Japanese Major in command of the soldiers and his 
subordinates who were responsible, were to be disciplined; third, 
the Japanese Acting Consul General at Mukden and the Major 
were to call upon the American Consul General and express their 
regrets and apology; fourth, the Japanese Consul General and the 
military representative in Harbin were to express regrets and 
apology to the Consul who had been attacked. The Department 
instructed the Legation to express the gratification of the American 
Government and added — 

. . . state that inasmuch as the object which it is sought to 
accomplish is to insure the proper protection of the persons and 
dignity of official representatives and others in such circum- 
stances, the American Government feels that this object will 
amply be attained in the present instance by the adequate punish- 
ment of the persons who actually committed the assault; and 
that it would therefore be pleased if the disciplinary punishment 
proposed for Major General Ninamiya and his subordinate 
officers, who were not directly involved in the incident, should 
be remitted. 

Minister Johnson to Secretai-y Stimson, telegram 11, Jan. 4, 1932, MS. 
Department ot State, file 123C353/199 ; Mr, Stimson to Ambassador Forbes, 
telegram 2, Jan. 4, 1932, ibid. 12303.^3/205 : Mr. Johnson to Mr. Stimson, 
telegram 47, Jan. 10, 1932, ibid. 1230353/227 ; Mr. Stimson to Mr. Johnson, 
telegram 9, Jan. 10, 1932, ibid. 1230353/228. 

In 1933 the acting city manager of Miami, Florida, inquired of the 
Department of State as to what protection should be afforded the 
Consul of a former Cuban Government, with reference to threats 
by partisans of the administration then functioning in Cuba, which 
was not recognized by the United States, to oust him from office. 
The Department, after stating that the exequatur issued to this officer 
had neither been withdrawn nor superseded, said : 

Article 4 of Consular Convention of 1926 between United 
States and Cuba provides that consular officers shall be entitled 
to the high consideration of the local authorities of the State 
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which receives them and it is considered that Dominguez should 
be protected by your city government from injury to his person 
or possessions and against any attempt to ■ i force to oust him 
from office. Should any such attempt be apparently contem- 
plated it is believed that city authorities should advise interested 
person that it will not be tolerated and suggest that he resort to 
the courts. Similar suggestion might also be made to Dominguez 
as a measure of relief against forcible aggression if feared. 

Secrct.ary Hull to Frank J. Kelly, telegram of Oct. 12, 1933, MS. Depart- 
ment of State, file 702.3711/711. 

In 1933 the American Minister in Honduras reported to the De- 
partment of State that the prosecution in the local court of a person 
accused of attacking an American Consul had been dismissed. The 
Department instructed the Minister to inform the appropriate au- 
thorities that this decision seemed to threaten a miscarriage of justice 
and that it was desired that the Honduran Government investigate 
the case thoroughly to the end that the Appellate Court should have 
all available evidence. The Minister was also instructed that “In 
this relation you may refer to the obligation of countries under inter- 
national law to protect consular officers.” Subsequently the Court of 
Appeals revoked the decision of the lower court. 

The Chnrg<5 cl’Affalres ad interim (Higgins) to the Secretary of State 
(Hull), no. 970, Dec. 8, 1933, MS. Department of State, file 123 Stout, 
Kenneth S./108; tlie Acting Secretary of State (Phillips) to Mr. Higgins, 
telegram 32, Dec. 22, 1933, ibid. 123 Stout, Kenneth S./lOO; Minister Lay to 
Mr. Hull, no. 1026, Feb. 28. 1934, ibid. 123 Stout, Kenneth S./112. 

In October 1936 the Mexican Ambassador in the United States 
complained that derogatory statements concerning Mexican consular 
officers had been made over various radio stations in Texas. The 
Department of State brought the matter to the attention of the Fed- 
eral Communications Commission and said: 

The Department feels very strongly about this and any other 
matter involving the broadcasting of attacks upon foreign diplo- 
matic and consular officers in the United States and it hopes that 
it may be possible under existing law for your Commission to 
take some action with a view to effecting a discontinuance of 
broadcasts of this nature. 

The Commission replied that it was prevented by law from exer- 
cising any power of censorship or interference with the right of 
free speech by means of radio communication but that in considering 
applications for renewal of licenses it could consider whether the 
station was serving public interest, convenience, or necessity. 

The Mexican Ambassador (Nfijera) to the Assistant Secretary of State 
(Welles), Oct. 31, 1936, and the Acting Secretary of State (Moore) to the 
'.i:574(>7 () — ni — viM.. IV • -Iti 
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Chairman of the Federal Communications Commission (Prall), Nov. 13, 
1936, MS. Department of State, file 702.1211/2660; Mr. Prall to Secretary 
Hull, Dec. 9, 193C nd Mr. Moore to the Mexican Chargd d’Affaires ad 
interim (Quintanilla), Dec. 17, 1936, ibid. 702.1211/2673, 


PROTECTION OF OFFICE AND DWELLING 

§432 

The Foreign Service Regulations of the United States, section 
ni-2, note 1, January 1941, provide ; 

Note 1. ... The following immunities have been secured 
to consular officers in most countries either by reason of public 
law or by treaty with the country to which the officer is assigned : 

(d) Inviolability of consular dwelling house and exemption 
from military billeting. 

With reference to participation by an American Consul in the 
Dominican Republic in a protest of the Consular Body to the Gov- 
ernment concerning the alleged violation of the Italian Consulate, the 
Department of State said : 

Where a consular officer is a merchant and conducts his com- 
mercial business and his consular business in the same office, 
without separation, in the opinion of the Department, the placing 
of armed government forces upon the roof of the building, as 
a military measure, is not a violation of the rules of inte,'- 
national law. It does not appear that the consular archives or 
property were disturbed. If the Italian Consular Agent deemed 
the act violative of any treaty provision between Italy and the 
Dominican Government, or of the rules of international inter- 
course, the case would seem to have been (me for treatment 
between the Italian representative of [an/?] the Dominican 
Government rather than through the Consular Corps. 

Consul Hathaway to Secretary Knox, no. 106, Nov. 15, 1912, and the 
Director of the Consular Service (Carr) to Mr. Hathaway, no. 54, Dec. 20, 
1912, MS. Department of State, file 702.6539. 

In March 1916 the Greek Legation in Washington informed the 
Department of State of an incident wherein the Greek Consul 
General in San Francisco had been subjected to treatment said to 
be in violation of the consular convention of 1902 between the United 
States and Greece, 1 Treaties, etc. (Malloy, 1910) 856. It appeared 
that local police officials had executed an order of a local court to 
levy on the goods of the consular officer pursuant to a judgment 
against him in private civil litigation and that, in so doing, they 



PRIVILEGES AND IMMUNITIES 


717 


went to the consular olEces and used force in overcoming the resist- 
ance interposed by the Consul General to the seizure. The police 
authorities explained that they understood that the property seized 
was the private property of the Consul General, that the office 
in which the seizure Avas made was used for the private business of 
the Consul General, and that they had used no more than necessary 
force in effecting the seizure. An independent report obtained for 
the Department by the Department of Justice indicated that there 
was nothing to show that the office was used for any but consular 
purposes. In a letter of June 20, 1916 to the Governor of California, 
the Department, after pointing out that there was considerable dis- 
crepancy in the reports as to the degree of violence used by the 
local authorities, said: 

. . . However, the Department, after consideration of the 
information in its possession . . . does not feel that it can 
escape the conclusion that the action of the local authorities 
constituted a deplorable violation of international law and of 
treaty stipulations relating to the inviolability of the Consul 
General’s person and of the consular premises which are found 
in Article VI of the Treaty concluded December 2, 1902, be- 
tween the United States and Greece which reads as follows : 

“The consular offices shall at all times be inviolable. The 
local authorities shall not, under any pretext, invade them. In 
no case shall they examine or seize the papers there deposited. In 
no case shall those offices be used as places of asylum. Wlien 
a consular officer is engaged in other business the papers relating 
to the consulate shall be kept separate.” 

I have, therefore, in behalf of this Government expressed 
to the Greek Charge d’Alfaires at this Capital sincere regret 
that any such occurrences should have taken place and have 
assured him that this Government greatly deplores that acts 
of physical violence should have been committed against the 
Consul General. 

The Charge d’ Affaires ad liitorim of Greece (Vouros) to the Secretary 
of State (Lansing), Mar. 14, 1916, MS. Department of State, file 
702.6811/59; the Governor of California (Johnson) to the Counselor of 
the Department of State (Polk), Apr. 3, 1916, ihid. 702.6811/64; the 
Attorney General of the United States (Gregory) to Mr. Lansing; 
May 31, 1916, ihid. 702.6811/70; Mr. Lansing to Mr. Vouros, June 9, 
1916, ihid. 702.6811/70a ; Mr. Lansing to Mr. Johnson, June 20, 1916, ihid. 
702.6811/715. 

The Italian Embassy in Washington infoniicd the Department of 
State, in April 1919, that the Italian consular agency in Birmingham, 
Alabama, had been searched for alcoholic liquors by police officers in 
violation of article VI of the consular convention of May 8, 1878. The 
article provides : ‘The consular offices shall be at all times inviolable. 
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The local authorities shall not be allowed to enter them under any 
pretext.” 1 Treaties, etc. (Malloy, 1910) 979. The Department sent 
to the Embassy a letter received from the Governor of Alabama 
and, after expressing its regret that the incident had occurred, said : 

... I feel, however, that you will agree that the facts brought 
out in the enclo.sure show that no disregard of treaty provision or 
affront to the Italian Government was intended by the State 
authorities. It appears that the search was instigated by a 
former Consul of the Royal Italian Government at Birmingham ; 
that there was nothing on the premises at the time of the search 
to indicate that one of the rooms in the building Avas used as 
a consular office by tlie Acting Consular Agent of Italy; and 
that the building in which the consular office. is situated is 
used as a laboratory and display room for a chemical company 
with which . . . the Acting Consular Agent, seems to be con- 
nected. It also appears probable that the consular office itself 
was used as a business office by the chemical company. 

Article VI of the Consular Convention between the United 
States and Italy of May 8, 1878, would not seem to render in- 
violable any part of a building in which there is a Consular 
Agency except the part actually occupied by the Consular office. 
Moreover, it express^ provides that — 

“when a consular officer is engaged in trade, professional busi- 
ness, or manufactures, the papers relating to the business of the 
Consulate must be kept separate”. 

The Charge d’Affaires ad interim of Italy (Arone di Valentino) to the 
Secretary of State (Lansing), Apr. 14, 1919, MS. Department of State, file 
702.6611/307; the Acting Secretary of State (Polk) to Governor Kilby, 
telegram of Apr. 15, 1919, ibid. 702.6511/305a ; Mr. Kilby to Mr. Polk, May 
2, 1919, and the Second Assistant Secretary of State (Adee) to Baron 
Arone di Valentino, May 10, 1919, ibid. 702.6511/310. 

In 1921 the huissier of the Tribunal of First Instance at Brest, 
after unsuccessfully attempting to serve a civil process on an Ameri- 
can Consul, left it at the Consulate. The purpose of the process was 
to charge the Consul as garnishee of certain funds which he held in 
his unofficial capacity on behalf of an American seaman. The mat- 
ter was reported to the Department of State, which instructed the 
Consul as follows: 

. . . The Department, while recognizing that the exact scope 
of the provisions of Article III of the Convention [of 1853 
between the United States and France, 1 Treaties, etc. (Malloy, 
1910) 530] that “The consular offices and dwellings shall be 
inviolable” and that “The local authorities shall not invade them 
under any pretext”, is not clearly defined or indicated, is of the 
opinion that the action of the “huissier” in entering the Con- 
sulate in a peaceable manner and leaving the writ when the con- 
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sul refused to accept it, can hardly be considered a violation of 
the provisions of this Article. 

The Second Assistant Secretary of State (Adee) to the Ambassador In 
France (Herrick), no. 625, Apr. 12, 1923, MS. Department of State, file 
702.05/32. 

To similar effect, see the Under Secretary of State (Grew) to Edgar 
J. Lauer, Dec. 12, 1925, ibid. 702.5111/229. Conira: The Lonsdale Shop, 
Inc. V. Bibily et al, 213 N.T. Supp. 170, 126 Misc. 445 (N.T. Mun. Ct., 
1925). 

In an instruction of March 22, 1929 to a consular officer in Ireland, 
the Department of State said : 

The Department refers to your despatch No. 192 of October 
27, 1928, relative to the serving of process upon you at the 
Consulate in connection with the institution of legal proceedings 
against you as a result of an automobile accident and advises 
you that in its estimation, in the absence of a treaty a State 
is not believed to be deprived of the right of serving writs of 
process within the consular offices, provided suitable considera- 
tion is given to the official position of the consular officer. 

As you are doubtless aware there are no treaty provisions 
in force between the United States and Great Britain having 
a specific bearing on the matter brought by you to the Depart- 
ment’s attention. Moreover, the Department has taken the posi- 
tion that a treaty clause providing for the inviolability of 
consular premises does not necessarily preclude the serving of 
process upon consular officers in connection with suits brought 
against them in their private capacity. 

The Under Secretary of State (Clark) to the Consul General In charge 
at Belfast, Ireland (Bowman), Mar. 22, 1929, MS. Department of State, 
file 123668/146. 

The Department of State was informed in May 1929 that the 
Government of Sweden had protested to the Government of Nicara- 
gua as a result of the entrance of members of the Guardia Nacional 
of Nicaragua into the premises of the Swedish Vice Consulate at 
Bluefields for the purpose of making an arrest. There were two en- 
trances to the building, one to the Vice Consul’s office, the other to 
his dwelling. The entry of the soldiers was made through the latter. 
Their action appeared to be regular aside from the question of con- 
sular immunity. The American Legation was notified because the 
soldiers were under the command of an officer of the United States 
Marines. The Department, after stating that any reply to the pro- 
test would naturally have to come from the Nicaraguan Government, 
added : 

Unless the inviolability of consular premises from enti^ by the 
police in cases of this kind is generally recognized in Nicaragua, 
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Or provision tliercfor is contained in a treaty between Sweden 
and Nicaragua or in a treaty between Nicaragua and some other 
country the benefits of Avhich are extended to Sweden through 
a most favored nation provision, it appears that no ground exists 
for protest. 

Minister Eberhardt to Secretary Stimsoii, nos. 960 and 978, Apr. 24 
May 3, 1929, and tbe Assistant Secretary of Stale (Wliite) to the Charge 
d' Affaires ad interim (Hanna), no 534, July 2, 1929, MS. Department of 
State, file 317.1721 Morazan, Hilda/1, /2, /5. 

In July 1935 the French Consul at Manila informed the Gov- 
ernor General , of the Philippine Islands that he had been made 
defendant in a civil suit in a matter involving rental of a house 
outside of Manila. The Consul claimed immunity under the con- 
sular convention between the United States and France of 1853, 
1 Treaties, etc. (Malloy, 1910) 52!8. In reply, the Office of the 
Governor General referred to the case of Mr. Tourgee, the United 
States Consul at Bordeaux in 1898-90, wherein the house in question, 
although outside of Bordeaux, was sometimes used for consular work; 
■wherein the French Government maintained that the inviolability 
of consular premises stipulated in the treaty did not extend beyond 
the offices and residences of comsuls at their official posts; and 
■wherein the United States, “while maintaining that this vie-w was 
not consistent with the letter or the intent of the treaty, intimated 
that it would be adopted, should occasion arise, as a reciprocal con- 
struction thereof”. V Moore’s Digest 53, 54. The Governor General’s 
Office concluded that “the immunity mentioned in the Consular 
Convention of 1853 does not extend beyond the offices and official 
residence of consuls”. The Department of State approved this view. 

The Secretary of War (Dern) to the Secretary of State (Hull) (with 
enclosures). Sept. 7, 1935, MS. Department of State, file 702.5111B/3: 
the Assistant Secretary of State (Moore) to the Acting Secretary of 
War (Woodring), Nov. 4, 1035, ibid. 702.5111B/4. 

In September 1938 Japanese Naval officials demanded permission 
to erect a sign on the American consular premises at Chefoo, China, 
showing that control of the property had been taken over by the 
Japanese. The sign was erected without permission and later a 
similar demand was made to erect a stone marker on the premises. 
This demand was refused. In both cases, the Japanese authori- 
ties threatened eviction unless the permission were given. The 
Department of State instructed the Embassy in Tokyo to state to 
the Japanese Foreign Office that the threats were presumed to have 
been the irresponsible statement of a subordinate officer and that 
the erection of the sign was considered to be objectionable and lack- 
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ing in comity, and to request the issuance of instructions assuring the 
Consulate against further threats or interference. Subsequently the 
sign was removed and the matter settled locally. 

Consul Roberts to Secretary Hull, telegrams of Sept. 11 and 15, 1938, 
MS. Department of State, flies 125.2931/52, /53: Mr. Hull to the Ambas- 
sador in China (Johnson) (for Tokyo), telegram 327, Sept. 19, 1938, ibid. 
125.2931/57A ; the Ambassador in Japan (Grew) to Mr. Hull, no. 33(i2, 
Oct. 19, 1938, ibid. 125.2931/63. 

In reply to an inquiry from the Alien Property Custodian, in 
1918, as to whether there would be objection to his taking over prop- 
erty belonging to former consular representatives of enemy coun- 
tries, or to their wives, the Department of State replied that — 

... it would appear that the property mentioned in classes 
(3) [real estate held as an investment and not used for con- 
sular purposes] and (4) [stocks, bonds, mortgages, and other 
securities] may properly be taken over by your office, since the 
private investments of diplomatic or consular officers in the 
United States, or their wives, whether real or personal which 
could not be regarded as pertaining to them in their diplomatic 
or consular capacity, should not be exempt from local jurisdic- 
tion and should not enjoy diplomatic immunity which attaches 
to the official property or personal effects of a diplomatic or 
consular officer which are regarded as a means or instru- 
mentality for exercising his official functions. 

The property mentioned in class (2) [residences not used as 
consular offices], hoAvever, in so far as it might consist of the 
residence of the consul and his family when in the United 
States, and certainly the household goods mentioned in class 

(1) , if used by the consul’s family when here, ought not to be 
taken over in view of the attitude expressed by the German 
Government in April last at the time of the reported seizure 
of Ambassador Gerard’s property in Germany, to the effect that 
the German Government was disposed to respect the property 
of American diplomatic and consular officers in Germany on 
the basis of reciprocity. It is the Department’s view that a 
similar attitude ought to be adopted with respect to the property 
of the wives of former Austro-Hungarian consuls in this coun- 
try. To take over the property mentioned in classes (1) and 

(2) would probably result in retaJiatory measures being adopted 
by the enemy governments. 

The Assistant Secretary of State (Phillips) to the Alien Property 
Custodian (Palmer), Oct. 16, 1918 ; 1918 For. Rel., Supp. 2, pp. 339-340. 
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PROTECTION OF ABCHIVES 

§433 

In December 1913 the Greek Charge d’Affaires in Washington in- 
formed the Department of State that the Greek Orthodox Commu- 
nity of Philadelphia had brought an action in the District Court 
of the United States for the Eastern District of Pennsylvania 
against a Greek consular officer to compel him to deliver to a certain 
individual papers constituting his appointment by the Holy Synod 
of the Church of Greece as pastor of the community, which had 
been mailed by the Greek Ministry of Foreign Affairs to the Con- 
sulate. The Charge d’Affaires stated that the court had issued a 
decree placing the Consul under an injunction to hold the papers 
in safekeeping until the further order of the court. He maintained 
that the suit, being an action bearing on the discharge of the Consul’s 
official duties, was in the nature of an intervention by the local au- 
thorities in the Consul’s relations with his Government, contrary to 
the provisions of the consular convention of 1902 (1 Treaties, etc. 
[Malloy, 1910] 855), and particularly article VI thereof expressly 
stipulating that the consular offices shall “at all times be inviolable”, 
that the local authorities “shall not, under any pretext, invade them”, 
and that “In no case shall they examine or seize the papers there 
deposited.” The Department replied : 

It appears primarily to be the duty of the Consul to present 
to the Court the means of defence which may be available to 
hini under the Consular Convention between Greece and the 
United States; for until this is done it cannot be assumed by 
the Department that the Court will disregard the applicable 
provisions of this Convention. 

In any event it is not competent for this Department, which, 
under our system of government, is a part of the executive 
branch of the United States Government, to attempt to control 
or influence the deliberations of a Federal Court, which is a 
part of the judicial branch of the Government. 

However, the Department of State, on March 28, 1914, requested 
the Attorney General of the United States to instruct the appropriate 
United States attorney to represent to the court that the Department 
of State “is of the opinion that the Court’s action in entertaining 
this suit against the Consul may be found to be in violation of the 
provision of Article VI of the Consular Convention of November 
19, 1902, between the United States and Greece, as well as at variance 
with the principles of international law relative to the immunity of 
Consular archives (Moore’s International Law Digest, Vol. V, p. 
48 et seq.), and to suggest to the court the apparent advisability 
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of dissolving the injunction granted and of discontinuing the liti- 
gation in question”. The action was taken. 

The Charg6 d’Affalres ad Interim of Greece (Vouros) to the Secretary 
of State (Bryan), Dec. 17, 1913, and the Acting Secretary of State (Moore) 
to Mr. Vouros, Jan. 3, 1914, MS. Department of State, file 702.6811/40; Mr. 
Vouros to Mr. Bryan, Mar. 7, 1914, ibid. 7(^.6811/43; the Assistant Secretary 
of State (Osborne) to the Attorney General of the United States (Mc- 
Reynolds), Mar. 28, 1914, ibid. 702.6811/40; the Assistant Attorney General 
(Underwood) toJVIr. Bryan, Apr. 1, 1914, ibid. 702.6811/44. See also 1914 For. 
Eel. 326-330. 

In July 1920 the American Consul at Barbados, B.W.I., reported 
to the Department of State that an attempt had been made by local 
authorities to serve him with a process demanding the return of an 
affidavit which had been filed in the Consulate by a visa applicant. 
It appeared that this and subsequent efforts to serve the process led to 
altercations between the Consul and the local authorities and 
that the Governor, upon being informed of the incidents, ad- 
vised the Consul that he was not a party to the proceedings 
and could afford him no relief. The Department thereupon instructed 
the Embassy in London : 

You are instructed to bring these facts to the attention of the 
Foreign Office and state that this Government considers that the 
Petty Debt Court was in error in issuing a process which had for 
its object the return to the plaintiff of a document which had been 
voluntarily filed in the Consulate and which had become a part 
of the official records thereof. Yon will further state that this 
Government does not doubt that the British Government in 
this case as in others will recognize the inviolability of Consular 
Archives. . . . 

You will further request that appropriate instructions be sent 
to the Colonial authorities of the Barbados, with a view of having 
the process or summons in this case quashed and such other action 
taken as may be proper under the circumstances. 

The British Foreign Office expressed regret and stated that the 
matter would be taken up with the Secretary of State for the 
Colonies with a view to preventing any recurrence. 

Consul Livingston to Secretary Coiby, no. 338, July 14, 1920, and Assistant 
Secretary Adee to Ambassador Davis, no. 880, Aug. 18, 1920, MS. Department 
of State, file 125.165/2; the Counselor of Embassy (Wright) to Mr. Colby 
(with enclosure) , no. 3510, Sept. 30, 1920, ibid. 125.165/4. 

In 1923 an American Consul in Australia gave access to the con- 
sular records to accountants from the customs house who were in- 
vestigating a claim against the Commonwealth Government for a 
sum of money alleged to have been deposited with the German Con- 
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sul General whose records had subsequently been turned over to the 
American consul. Tlie Department instructed the Consul that — 

it is the Department’s opinion that no consular officer should 
permit the examination of his records in this manner. He should 
inform the inquirers that his records are confidential, but that 
if they will present tiieir inquiry in writing he will himself make 
the investigation and inform them of the result. 

The Chief of the Consular Bureau (Hengstler) to Consul Lawton, Mar. 
12, 1924, MS. Department of State, file 199.3/266. 

In 1924 the Court of Bong’s Bench in’ Quebec reviewed on appeal 
the conviction and sentencing of an individual who, at the time of 
his arrest, was the Spanish Consul at Montreal, the charge being con- 
spiracy with others to defraud the King by evading customs duties 
on imported goods. Before the preliminary inquiry the premises of 
the Consulate were searched at the instance of the prosecution under 
a search warrant, and a number of papers were seized for use in the 
prosecution. In discussing the legality of the action the court said, 
e^iter dictum: 

It is true that an ambassador of a foreign power is not subject 
to ordinary legal process, whether civil or criminal, as are the 
citizens and other residents of the country to which he is ac- 
credited and that his official residence is also inviolate. But 
the law does not recognize that a consul of a foreign power 
enjoys similar immunity. On the contrary, a consul, in respect 
of legal processes, occupies the same position as any other alien 
resident and in particular his official residence or domicile is 
not a sanctuary against the King’s writ. 

The court quoted the following passage from Hall’s International 
Law (6th ed., by Atlay, 1909, p. 313) : 

These latter privileges appear to be reducible to inviolability 
of the archives and other papers in the Consulate. 

With reference to this passage, it said : 

“The archives” of course means the official documents and 
records of the consulate. I cannot explain what “other papers” 
may be, but if the author means all other papers that happen to 
be in the consulate, whether they relate to the consular service 
or not, he stands entirely unsupported. Anson, “The Law and 
Custom of the Constitution”, speaks of this inviolability of the 
archives “and other official documents”. 

The court said, however, that even if the search were illegal the 
trial would not thereby be rendered void since the guilt of the defend- 
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ant was established without the aid of the documents and since this 
defense was specifically waived. 

Malvguer v. Bex, XXXTII Rapports JuAiciaires de QuAhec, Cour du 
Banc du Roi (1925) 1, 6, 7. 

In September 1926 the American Consul at Martinique, Fr-W.!., 
was served with an attachment, the object of which was to prevent 
him from disposing, in accordance with regulations, of certain papers 
and documents in the Consulate belonging to an American vessel 
and forming part of the consular archives. The Department of State 
said: 

. . . The Department is of the opinion that the action of the 
Martinique Court in attempting to prevent the Consul from dis- 
posing of the documents in question, violated the provisions of 
Article III of the Consular Convention of 1853 and furthermore, 
constituted an unwarranted interference with the exercise by 
the Consul of his official functions. 

The French Foreign Office gave its assurance that the proceedings 
had been stopped as contrary to article III of the convention of 1853. 

Consul Keineek to Secretary Kellogg, no. 67, Sept. 13, 1926, and the Under 
Secretary of State (Grew) to the Chargd d’ Affaires ad Interim (White- 
house), no. 2054, Oct. 12, 1926, MS. Department of State, file 702.05/66; 
Mr. Whltehouse to Mr. Kellogg, no. 7630, June 20, 1927, ihid. 702.05/77. 

The American Minister in Canada, in November 1928, inquired of 
the Department of State whether an American Vice Consul should 
comply in the event that he were served with a subpena to produce 
in court the certificate of registry of an American vessel. The De- 
partment said : 

While various treaties have provided expressly for the in- 
violability of consular offices and archives, and furthermore, 
while it appears that there is no express treaty provision in 
force between the United States and Great Britain regarding the 
matter, it is believed that they are entitled to the same im- 
munity and protection even in the absence of an express treaty 
provision. 

. . . The American Consular Agent at Lunenburg, should 
decline to produce the Certificate . . . and in the event that 
he is served with a subpoena, he sliould report the matter at 
once to the Department. 

Minister Philiips to Secretary Kellogg, no. 755, Nov. 27, 1^, MS. De- 
partment of State, file 702.05/102 ; Assistant Secretary Carr to Mr. Phillips, 
no. 421, Dec. 12, 1928, Hid. 702.05/103. 


Absence 
of treaty 
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... In general it may be stated that the rule has commended 
itself to universal acceptance that the archives and other official 
property of the Consulate are inviolable; that is to say, abso- 
lutely exempt from seizure or examination by the local authori- 
ties. This privilege belongs to the gov eminent which the 
foreign consul represents. 

The inviolability of consular archives should undoubtedly 
■ exclude the competence of local courts to control the official ac- 

tions of consuls in relation to official documents. Otherwise 
local courts would be in a position of controlling the official acts 
of consuls and interfering with the exercise of their discretion 
in performance of their official duties in connection with the 
handling of official documents. 

The Acting Secretary of State (Castle) to the Minister to Norway 
(Philip)^ no. 45, July 15, 1931, MS. Department of State, file 702.05/137. 

The Foreign Service Regulations of the United States, section III-2, note 

I, Jan. 1941, provide : 

“Note 1. ... The following immunities have been secured to consular 
officers in most countries either by reason of public law or by treaty 
with the country to which the officer is assigned : 

I • • • • e • 

“(c) Inviolability of the archives and official property of his office from 
seizure or examination.” 

AMENABILITY TO LOCAL JURISDICTION 
CIVIL PROCESS 
§434 

In April 1909 the Department of State was asked to use its good 
Unofficial offices in the collection of a debt alleged to be owing by a Swedish 

Acts consular officer in the United States. The Department said that 

“inasmuch as a consular officer of Sweden is subject in this country to 
suit upon his private debts, the creditors cannot expect the Depart- 
ment to attempt to collect by diplomatic representation debts due 
from him”. 

The Assistant Secretary of State CWilson) to Samuel L. Frooks, May 
8, 1909, MS. Department of State, file 19319/1. 

For a case involving a distinction between public and private status of 
consuls, see Lyders v. Lwnd, 32 F. (2d) 308 (N.D. Calif., 1929), and vol. 

II, ch. VII, § 175, p. 470, of this Digest. 

In' the absence of applicable treaties, foreign consular officers In the 
United States are not considered immune from civil suit. The Under 
Secretary of State (Grew) to Roger F. Hooper, Dec. 29, 1925, MS. Depart- 
ment of State, file 702.6911/344. 
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In 1909 an American Vice Consul General in Germany declined 
to accept service in a civil suit involving matters of private business, 
contending that as a consular officer of the United States he was 
exempt. The Department took the position that “consular officers in 
Geimany are not exempt from civil process and . . . suit can be 
brought against them in unofficial matters in the courts of that 
country”. 

Under the treaty of 1871 between the United States and Germany 
unclassified vice consular officers were subject to the jurisdiction of 
the local courts, and the Vice Consul was instructed to submit himself 
to such jurisdiction. ' 

The Director of the Consular Service (Carr) to Mrs. Mary H. de Crano, 
Dec. 22, 1909, MS. Department of State, file 20362/12; Count von Bern- 
storfC to Secretary Knox, Mar. 4, 1910, and Mr. Knox to Count von Bein- 
storfl, Apr. 13, 1910, ihU. 20362/20. See also 1910 For. Rel. 522-523. 

In 1921 the American Consul at Brest discharged an American 
seaman on account of illness and received his wages, a part of which 
he held for safekeeping at the seaman’s request. Subsequently the 
huissier of the Brest Tribunal of First Instance called at the Con- 
sulate and attempted to serve a process on the Consul, the purpose 
of which was to prevent him from returning this money to the sea- 
man and to charge him as garnishee with a liability for a part of it, 
representing the amount in which the seaniiin was alleged to have 
been in default in certain business transactions. The Department 
gave the following instructions : 

. . . The Department is of the opinion, however, that his 
[the Consul’s] official duties ended when he discharged Perez 
and collected the wages due him, and although it does not object 
to his action in endeavoring to accommodate Perez by holding 
certain funds for him, it is of the opinion that in keeping these 
funds for Perez tlie Consul acted in his private rather than his 
official capacity. 

It seems to be generally recognized that in the absence of ex- 
press treaty stipulations consuls are not entitled to immunity 
from civil process with respect to acts not performed by them 
in their official capacity. 

The Department is of the opinion that the “personal immu- 
nity” provided for in Article II of the Consular Convention 
with France of 1853 [1 Treaties, etc. (Malloy, 1910) 529] refers 
to freedom from personal arrest rather than to freedom from 
civil suit. 

The Second Assistant Secretary of State (Adee) to the Ambassador in 
France (Herrick), no. 625, Apr. 12, 1923, MS. Department of State, file 
702.05/32. 
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In 1925 injunction proceedings were pending in the courts of the 
United States to require the Spanish Consul General in New York 
to hold certain funds deposited at the Consulate General pending 
further order. The funds were being held by the Consul General in 
a fiduciary capacity for a private Spanish company, and the Consul 
General was involved in the suit in his fiduciary capacity as trustee 
of a private trust. The Secretary of State informed the Spanish 
Ambassador : 

... I have been constrained to arrive at the conclusion that 
the pending proceeding involving, as it apparently does, ques- 
tions of a private nature between the attorneys and the manu- 
facturers of arms at Eibar, Spain, and having been brought in 
a Federal Court, which has jurisdiction over foreign consuls, 
appears to be a matter concerning which the Department would 
not be in a position to take any action. 

Ambassador Riauo to Secretary Hughes, Feb. 14, 1925, and Mr. Hughes 
to Sefior Riano, Feb. 26, 1925, MS. Department of State, file 702.5211/230; 
Sefior Riano to Mr. Hughes, Mar. 2, 1925, and Secretary Kellogg to Sefior 
Rlaflo, Mar. 17, 1925, ibid. 702.5211/231. 

The Chancelor of the Panamanian Consulate General in New 
York applied to the Treasury Department in 1933 for a license to 
retain gold coin under an Executive order of August 28, 1933. The 
Treasury Department was of the opinion that the applicant was 
not entitled to exemption unless by virtue of his official status. The 
Department of State said that it was unable to approve the appli- 
cation, referring to article 17 of the Habana convention of February 
20, 1928, relating to consular agents (i Treaties, etc. [Trenwith, 
1938] 4740) providing that “In respect to unofficial acts, consuls are 
subject, in civil as well as in criminal matters, to the jurisdiction of 
the state where they exercise their functions.” 

The Acting Secretary of the Treasury (Acheson) to the Secretary of 
State (Hull), Oct. 23, 1933, and the Assistant Secretary of State (Carr) 
to the Secretary of the Treasury (Morgenthau), Nov. 6, 1933, MS. Depart- 
ment of State, file 811.515/820. 

cavil Bnlt This Department believes that the answer which the Governor 

General [of the Philippines] proposes to give, namely, that the 
que.stion suggested is for the courts, is entirely appropriate. 
Tlic Department is not in a position to say either that the Con- 
vention with France or the General principles of international 
law exempts a French consular officer from civil suit for indebt- 
edness. 

The Secretary of State (Root) to the Secretary of War (Taft), Apr. 3, 
1908, MS. Department of State, file 12652. 
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In the absence of apijlicable treaty provisions exempting 
foi'eign consular officers from, the application of garnishment 
laws, garnishment pi’oceedings as alfceting private or unofficial 
l)ropert:y in the possession of foreign consular officers would be 
legnlated by the laws of the several stales of this country. . . . 

With reference to tlie official property of a foreign consulate 
as distinguished from personal or private property in the pos- 
s(vosion of a foreign consular officer, it may be stated that it is 
the understanding of the Secretary of State that under gen- 
erally accepted practice and principles of comity a consul may 
claim inviolability for the archives and official property of his 
office and their exemption from seizure or examination. 

The Department of State to the Czechoslovak Legation, May 17, 1926, 
MS. Department of State, file 702.05/63. 

. . . there is no doubt that consular officers are subject gen- 
erally to the jurisdiction of the local courts but the question here 
raised appears to be whether funds of this Government in the 
hands of a consular officer, due to a clerk in the Consulate, can 
be garnished by proceedings in the local court. 

. . . this Government does not recognize the right of the Ven- 
ezuelan courts to exei’cise control over moneys of this Govern- 
ment in your possession, due as salary to the clerk of the Con- 
sulate, 

The Department of State to Consul Ray, no. 34, June 7, 1913, MS. Depart- 
ment of State, file 125.5813/15. 

In 1025 the marshal of a local court left at the American Consulate at 
Yalletta, Malta, a writ, addressed to several persons including the Consul, 
which had the object of attaching certain moneys believed to be held by the 
Consul for transmission to a person in Malta. The Consul had no such 
funds in his possession, and the matter was settled by a letter addressed 
to the Governor. 

The Department of State instructed the Ambassador in London to bring 
the above facts to the attention of the British Foreign Office and to state 
that the United States was of the opinion that “consular oflBcers should 
be exempted from the service of writs which have for their object the 
attachment of money or other property received by consular officers in 
their official capacity”. In its reply, the British Foreign Office referred as 
follows to the reply made by the Governor of Malta to representations 
by the American Consul: 

“It was, however, explained to Mr. Adams that while it was regretted 
that he should be subjected to the inconvenience of being served, in his 
official capacity, with judicial writs, there did not .appear to be any rem- 
edy for the same as the local law does not provide for exemiition in 
favour of foreign consuls in cases of the kind; on the other hand the 
courteous letter suggested by him would not have been sufficient because 
the object of the garnishee order being not merely that of obtaining in- 
formation, but principally that of ensuring that money available in the 
garnishee’s posses.sion, and belonging or owing to the debtor, is duly 
stopped and attached, there would be no obligation on the receiver of the 
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courteous request ‘for information’ to withhold the money : indeed, if 'that 
money were claimed by the debtor (against whom the Order was issued) 
the Consul, or other person not served with the Order but to whom a mere 
request for information had been sent, would have no I<>gal power or 
authority to detain it as he has when an Order from the Court is served 
upon him, and the Consul who refused to pay it at once, might be 
exposed to an action for damages.” 

The note of the Foreign Office went on to point out that — 

“such constraint can never be exercised to the detriment of consular 
duties or consular affairs, for if the Consulate has in possession any 
money belonging or owing to the debtor, tliat money has already juridi- 
cally passed out of the Consulate's power of di.spo.sal, becau.«e it already 
belongs actually to the debtor and is no longer consular money, even 
though materially still in its iwssession by chance, and therefore the 
constraint does not affect the Consul’s duly of making it over to the 
debtor: . . . and the constraint reacts on ... [the debtor] only, but 
it does not affect the Consul who is presumed to be a willing instrument 
of Justice and of aid to the local authorities in dispensing such Justice.” 

Consul Adams to Secretary Kellogg (with enclosures), no. 49, Apr. 25, 
1925, and Under Secretary Grew to Amba.s.?ador Houghton, no. 46, June 8, 
1925, MS. Department of State, file 125.567/3; the British Foreign Office 
to Mr. Houghton, Sept. 7, 1925 (enclosure In despatch 330 from the Chargd 
d'Affalres ad interim to Great Britain (Sterling) to Mr. Kellogg, Sept. 8, 
1925), ibid. 125.567/5. 

In Oct. 1924 the American Consul at Alexandria, Egypt, was served 
in the Consulate with a garnishment covering rent for the Consular 
premises. The Consul returned the garnishment to the President of the 
Mixed Tribunals at Alexandria, stating that he refused to accept or to 
be bound by it under any circumstances and requesting that he be as- 
sured that “such a violation ... of the consular premises in an at- 
tempt to serve a garnishment upon a consular officer of the United States 
will not reoccur”. The garni.shmont was accordingly withdrawn. The 
Department approved the Consul’s action. Consul Ives to Secretary 
Hughes, no. 178, Oct. 23, 1924, and Assistant Secretary Harrison to Mr. 
Ives, Dec. 18, 1924, MS. Deiiartment of State, file 702.05/43. 

In 1929 the American Consul General at Munich was served with a 
court order ganiisheeing the salary of a clerk in his office. Upon com- 
plaint, the German Foreign Office stated that ‘‘in its opinion the attach- 
ment of the salary of an employee of the United States Consulate Gen- 
' eral in Munich would be tantamount to a claim against the American 
Government, and that garnishment cannot be issued against the latter 
as it is not under the Jurisdiction of the German courts.” The Am- 
bassador in Germany (Schurman) to the Secretary of State (Stimson), 
no. 5189, Dec. 31, 1929, MS. Department of State, file 125.6353/107; the Am- 
bassador in Germany (Sackett) to Mr. Stimson, no. 101, Mar. 22, 1930, 
ibid. 125.6353/169. 

In 1912 a similar case had arisen in Berlin. The Consul General was 
informed by the German court that it was only because the debtor had 
been represented as being in the Consul’s personal service that the 
garnishment had been permitted to issue. Consul General Tliackara to 
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Secretary Knox, no. 693, Oct. 3, 1912, MS. Department of State, ffie 
125.1953/41. 

In 1931 the American Consul at Istanbul was served with an order by 
a local judicial body requiring him to withhold and pay over a portion of 
the salary of a consular clerk until an indebtedness of the clerk was 
extinguished. The Department of State instructed the Consul to inform 
the local bureau that the order could not be recognized, stating that its 
position was “based on the fact that, since the messenger is employed 
by this Government and not by the consul, the action of the Bureau is, 
in effect, an attempt to exercise jurisdiction over the Government of the 
United States by an Order directed to the American consul”. Consul Allen 
to Secretary Stimson, telegram of Mar. 19, 1931, and Acting Secretary Carr 
to Mr. Allen, telegrams of Mar. 23 and Apr. 1, 1931, MS. Department of 
State, file 125.3353/305, /306. 

In 1932 an Executive order was served on an American Consul General 
in Poland directing him to arrest the salary of an employee of the Con- 
sulate General for the purpose of satisfying a debt. When the matter 
was brought to the attention of the Polish Foreign Office by the American 
Embassy, it was informed that this procedure was not “a means of 
execution nor a constraint directed against the Consul General, but only 
towards the debtor who is at the same time employed at the Consulate 
General”. Although the case was settled, the Department of State said: 

“Dr. Gregg is not a personal employee of the Consul General but is an 
agent of the United States Government whose compensation is paid by 
this Government Until paid, this sum remains the property of the 
United States and, as such, la not subject to the jurisdiction of Polish 
tribunals or the application of Polish laws.” The Charge d’ Affaires ad in- 
terim in Poland (Flack) to the Secretary of State (Stimson), Apr. 6, 

1932, and the Assistant Secretary of State (Carr) to Mr. Flack, no. 336, 

June 29, 1932, MS. Department of State, file 702.05/151. 

In terminating the services of a consular employee, the American 
Consul General at Rome in May 1932 inquired whether he was to laws 
abide by Italian laws governing the discharge of employees. The 
Department said that — 

local laws or customs requiring the giving of advance notice 
or the payment of salary in lieu thereof cannot be held to be 
applicable to employees in a foreign diplomatic mission or con- 
sular office. The Department has decided to adopt without vari- 
ance that policy and appropriate instructions are being issued 
to all diplomatic and consular officers. 

On September 26, 1932 a circular instruction to this effect was 
issued, which, as incorporated in the Consular Regulations, read : 

Foreign laws governing contracts of employment and em- 
ployment benefits are not considered as applicable to the official 
employment by the United States of persons for service in Amer- 
ican diplomatic missions and consular offices. Therefore, when 
engaging persons abroad as official employees of the United 
States, for service in such missions and consular offices, the 
attitude of the Department on this question should be made clear 
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to them in order that no question may arise il it should become 
necessary to terminate their services. The Department cannot 
undertake to give anj- assurance of advance notice of an intention 
to terminate the sendees of any officer or emjiloyee, American or 
foreign, nor can it authorize the payment of salaries in lieu of 
advance notice. 

Consul General Jaeckel to Secretary Stimson, no. 805, May 20, 1932, and 
Assistant Secretary Carr to Mr. Jaeckel, Sept. 28, 1932, MS Department of 
State, file 125.7713/326; Mr. Carr to diplomatic and consular officers. Sept. 
26, 1932, ibid. 122.21/3S3A; Coiivuiar Reg. U.S. sec. 21, n. i), Oct. 1036. See 
For. Ser. Reg. U.S. I-O, n. 11, Jan. 1941. 

With reference to a report from an American consular officer in Italy, in 
1913, to the effect that it had become iiece.«sary to di'-miss an employee in a 
Vice Consulate in Italy and that in con'.equenco the Vice Cons.ul had been 
cited by the dismissed employee for damages under Italian labor lavs, the 
Department instructed the Embassy in Rome that the action of the Vice 
Consul was approved by the Department so that the suit was, in effect, 
against the Government of the United States. The Ambassador was in- 
structed to bring the case to the attention of the Minister of Foreign 
Affairs and to inquire whether the Italian Government could properly 
bring the facts before the court to the end that the suit be dismissed. The 
matter came before the court and was dimissed on grounds of a technical 
defect in the complaint. Consul General Dunning to Secretary Bryan, 
telegram of May 21, 1913, and Mr Bryan to Ambassador O’Brien, telegram 
of May 22, 1913, MS. Deiiartment of State, file 125.6ir)3/28 ; Vice and Deputy 
Consul Broy to Mr. Bryan, July 17, 1913, ibki. 125.6153/45 

A .suit was brought against an American Consul in Italy by an Italian 
formerly employed in the Consulate by the United States Public Health 
Service in which damages vere claimed ns a result of his dismissal. 
The Department of State instructed the consul to — 

“address written communication to court before whom case would be heard 
stating that this is in fact a suit again.st the Unitetl Stiites and that you 
have been Instructed by your Government that under generally accepted 
principles of international law sovereign states arc immune from suits in 
the Courts of foreign stales, and lh.it this immunity natui’ally extends to 
state agents, acting in their official representative capacity.” 

The Consul subsequently reported that he had communicated with the 
court and that, while no reply had been received, be was informed that 
the suit had been dropped. Consul Nathan to Secretary Kellogg, no. 2354, 
Mar. 18, 1927, and Mr Kellogg to Mr. Nathan, telegram of Apr. 21, 1927, 
MS. Department of Slate, file 123N19/221 ; Mr. Nntlian to hir. Kellogg, no. 
2460, Aug. 3, 1927, ibid. 123N19/225. In Fell 1928 the .Vmerican Consul 
General at Naples reported th,it a suit bi ought against him by a dis- 
charged employee for daiimges under provisions of the Italian labor law 
had been decided in his f.ivor in the First Civil Section ol llie Court of 
Naples (Calvaruso v. Byington). The basis of the decision was that the 
claimant was employed in a public capacity by the United States, ihat 
his relations with the Consul were based upon the public law of the United 
States, and that due rc«pect for the sovereignty of a foreign state prevented 
the court from examining that law. Consul General Bylngton to Secretary 
Kellogg, no. 7855, Feb. 28, 1928, ibid. 123B99/1S2. In 1931 a similar decision 
was rendered by the Court and Penal Tribunal of Naples in a suit brought 
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against the American Consulate General by a discharged employee (,Mae- 
zticchi V. Dreyfus). The decision was affirmed by the Royal Court of Ap- 
peals of Naples whicli, in the course of Its opinion, said : 

“Consuls do not possess the iirecise status entitling them to represent 
their Government in international political relations and do not form part 
of the diplomatic coiTis. However, in fulfilling their missions and in 
the exercise of the duties with which they are charged, they must be 
considered as accredited oflicials of the Government which nominates them. 
Consequently, if Consuls enter into relations with private Individuals to 
Xierform functions which pertain to the political activity of the State 
which they represent, then every action relative to such relations is with- 
out the jurisdiction of this Court, inasmuch as a foreign State, in the 
exercise of its political powers cannot be subordinate to the authority of 
another State without the destruction of the concept of its sovereignty” 
[translation furnished by Consulate General]. Consul General Dreyfus 
to Secretary Stimson (with enclosure), no. 860, Feb. 3, 1931, MS. Depart- 
ment of State, file 123D82/215; Consul General DuBois to Mr. Stimson, 
no. 167, Dec. 23, 1931, ibid. 123D82/266. 

With reference to a suit brought against an American Consul in Rome 
in 1932 under Italian labor laws, the Department instructed the Consul 
General : 

“You are requested to ask the Embassy to bring to the attention of the 
Ministry for Foreign Affairs the decision in the case of Salvatore Mazzuc- 
chi against the Consulate of the United States in the person of the Consul, 
Mr. Louis Dreyfus, decided on September 25, 1931, by the Special Session 
of the Labor Magistrate’s Office attached to the Court of Appeals of 
Naples. It should be suggested to the Ministry for Foreign Affairs that 
it request the appropriate legal officer of the Italian Government to bring 
to the attention of the Italian court in which suit has been instituted 
against Mr. Boucher the nature of the suit and the reasons why it should 
be dismissed.” 

The Consul General subsequently reported that the matter had been 
dropped. Consul General Jaeckcl to Secretary Stimson, no. 943, Oct. 18, 
1932, and Assistant Secretary Carr to Mr. Jaeckel, Jan. 16, 1933, MS. 
Department of State, file ]2.'5.7733/.S50; Mr. Jaeckel to Mr. Stimson, no. 
1041, Feb. 4, 1933, ibid. 125.7713/358. 

With reference to the clo.sing of three United States Consulates ,ln 
Mexico in 1929, the Departinent of Stale in each case instructed the 
Consul to give the notice and pay the three months’ salary to the dis- 
charged employees, as required by Mexican labor law. Consul Flexer 
to Secretary Kellogg, telegram of Feb. 8, 1929, and Mr. Kellogg to Mr. 
Flexer, telegram of Feb. 9, 1929, MS. Department of State, file 125.393/14; 
Secretary Stim.son to Vice Consul Taylor, telegram of Sept. 21, 1929, ibid. 
125.123/26; Assistant Secretary Carr to Mr. Taylor, Oct. 10, 1929, ibid. 
125.123/28a ; Mr. Carr to Vice Consul Blocker, Dec. 12, 1920, ibid. 125.577/22. 

In reply to an inquiry from an American Consul in Mexico concerning the 
application of these laws to an eniployoo whom he was instructed to discharge, 
the Department in June 19.32 said that, while it considered such laws to 
relate entirely to employment contracts of a private nature and not to 
official employment by another government in its Embassy or Consuiate for 
the conduct of its official business, he might nevertheless pay the discharged 
employee the three months’ compensation required by tlie law. Consul Shaw 
to Secretary Stimson, telegram of June 18, 1932, and Mr. Stimson to Mr. 
Shaw, telegram of June 30, 1932, MS. Department of State, file 125.8353/133. 
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In 1932 an Amei'ican Consul in Mexico reported to the Department that 
the claim of a discharged emploj’ce before the Central Board of Conciliation 
and Arbitration of the State for compensation under these laws had been 
decided in favor of tlie Consulate on the ground that the defendant was a 
representalive of u foreign go\eJnnient, that the claimant was a public 
employee in the service of that government, and that the board consequently 
was without jurisdiction and did not consider that the Federal labor law 
was applicable. The additional three months’ salary was not paid. Consul 
Nathan to Secretary Stimson, nos. 185 and 199, July 1 and 28, 1932, and 
Acting Secretary White to Mr. Nathan, telegram of Aug. 22, 1932, MS. De- 
partment of State, file 125.6233/271 and /273. 

An American Consul in Colombia reported to the Department in Aug. 1935 
that he was being sued by a former employee under the local employees law 
and that he was contesting the Jurisdiction of the court under article 5 
of the consular contention of 1850 between New Granada and the United 
States which provides that "Consuls, in all that exclusively concerns the 
exercise of their functions, shall be independent of the State in whose terri- 
tory they reside”. 1 Treaties, etc. (Malloy, 1910) 317. The Department 
Instructed the Legation to bring the facts to the attention of the Colombian 
Foreign Office, to refer to the above provision, and to state that the Depart- 
ment did not consider that consuls were ordinarily amenable to local juris- 
diction for acts performed in pursuance of official functions. The Legation 
replied that the Foreign Office had concurred in the view of the Department 
and that the court had been advised to this effect. Consul Brandt to Secre- 
tary Hull, telegram of Aug. 1, 1935, MS. Department of State, file 123 Brandt, 
Joha/C8; Mr. Hull to Minister Dawson, telegram 63, Aug. 9, 1936, ibid. 
123 Brandt, John/70; Mr. Dawson to Mr. Hull, no. 203, Aug. 22, 1935, ibid, 
123 Brandt, John/75. 

In 1934 the American Consul General in Bucharest was sued personally 
for extra wages, in lieu of notice of dismissal, by a former messenger of 
the Consulate. The Department concurred in the suggestion of the officer 
that he file an appearance, stating that he obviously had no personal 
liability and that if the plaintiff endeavored to subsutute the Government 
of the United States as defendant the court would doubtless dismiss the 
suit on the ground that a sovereign state cannot be sued without its 
consent. It having subsequently appeared that the plaintiff was utilizing 
the action to annoy the Consul without permitting the matter to be heard, 
the Department instructed the Minister in Bucharest to bring the matter 
to the attention of the Bumanian Foreign Office, and, as to the jurisdic- 
tional aspect of the case, it said : 

"While the suit has been filed against the Consul General personally, 
It is indisputable that the alleged basis of the suit involves solely an 
official act of the Consul General with respect to which he acted as the 
representative of the Government of the United States. Irrespective, there- 
fore, of any technical justification which the Bumanian law may be said 
to afford for bringing the action against the Consul General personally, 
the fact remains that in necessary effect the suit is one against the Gov- 
ernment of the United States and is, therefore, a clear violation of the 
universally accepted rule of international law which precludes suits 
against sovereign states except with their consent.” 

Consul General Clum to Secretary Hull, no. 237, May 23, 1934, MS. 
Department of State, file 123C62/328; the Assistant Secretary of State 
(Carr) to Mr. Clum, June 26, 1934, ibid. 123C62/329; the Assistant Secre- 
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tary of State (Hoore) to the Minister in Rumania (Harrison), no. 3, 
Aug. 5, 1935, im. 123C62/361. 

The Belgian Ambassador to the United States, in May 1935, Interposed 
with the Department of State on behalf of a Belgian subject, formerly em- 
ployed in the Consulate of the United States at Brussels, who claimed 
that, pursuant to the provisions of a Belgian statute, she was entitled 
to an indemnity upon termination of her contract. The Department re- 
plied that “Foreign laws governing contracts of employment and employ- 
ment benefits are not considered as applicable to the official employment 
by the United States of persons for service in American diplomatic mis- 
sions and consular offices.” After referring to the Italian case of 
Maeziicchi v. Dreyfus (ante, p. 733), the Department concluded that, in 
view of the official nature of the claimant’s employment, it was regretted 
that it was not feasible to give her claim favorable consideration. Count 
van der Straten-Ponthoz to Secretary Hull, May 10, 1935, and Assistant 
Secretary Carr to Count van der Straten-Ponthoz, Aug. 10, 1935, MS. 
Department of State, file 125.2373/183. 

The Foreign Service Eegulations of the United States, section 
111-2, note 1, January 1941, provide : 

, . . The following i mm unities have been secured to consular 
officers in most countries either by reason of public law or by 
treaty with the country to which the officer is assigned : 

• 4 • • • • » 

(ft) Exemption from service on juries, in the militia, and from 
other public duties. 

In response to a report from the American Consulate General at 
Calcutta that employees of the office were considered by the judicial 
authorities not to be exempt from jury duty by virtue of their Amer- 
ican citizenship or their consular status, the Department of State 
transmitted to the Consul General a memorandum prepared by the 
Department of Justice with reference to the amenability of British 
consular officers to jury duty in the United States, in which it was 
concluded that — 

it appears that the question as to whether British consular 
officers are required to perform jury duties, depends u^n the 
provisions of the law of the State in which the officer is sim- 
moned for service. If the officer is not a citizen of the United 
States, he may not serve in those states which have fixed citizen- 
ship as one of the qualifications of a juror. Citizenship in the 
United States is one of the qualifications of jurors under the laws 
of 36 states, the District of Columbia, Hawaii, and Puerto Rico. 
If he be a citizen of the United States, he may be required to 
serve. No state laws were found exempting consular officers, as 
such, from jury duty, 

. . . should a consular officer be called for jury duty under 
circumstances in which he may not claim exemption from service 
as a matter of right, it is still within the discretion of the court 
to excuse him from jury duty upon proper showing and it is 
doubtful whether a court would refuse to excuse a consular officer 


Public duties 
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upon a showing that to perform the service would seriously 
interfere with the business of the government represented by 
liim. 

Consul Groth to Spcrotnry Hull, no. 886, Jan. 31, 1935, MS. Department 
of State, file 702.05/201; Assistant Secretary Carr to Consul General 
Howell. June 18, 1035, ibid. 702.05/211. 

In 1927 the Department of State was informed by the Danish Minister 
that the Danish Honorary Vice Consul at Norfolk, Virginia, had been 
called for Federal jury duty. It was exiilaincd that, while the officer, an 
American citizen, did not desire to evade his duty, it would be likely to 
interfere with his consular functions, which were concerned with shipping 
and often required expedition. The Department replied that it had been 
informed by the Department of Justice that, while this officer was not 
as a matter of right entitled to exemption from jury duty, he had been 
excused. The Minister of Denmark (Brun) to the Secretary of State 
(Kellogg), no. 65, Apr. 25, 1927, MS. Department of State, file 702.5911/378; 
the Under Secretary of State (Grew) to Mr. Brun, May 11, 1027, ibid. 
702.6911/379. 


CRIMINAL PROCESS 


§435 

International law does not clothe consuls with immunity from 
the criminal laws of the countries in which they serve. If such 
immunity exists its sanction must be found either in the municipal 
law of the receiving state or in a treaty or convention between that 
state and the sending state. A number of the treaties and conven- 
tions to which the United States is a party provide that consuls shall 
not be subject to arrest except in the case of offenses denominated by 
local legislation as crimes and punishable as such. 


Arrest and 
prosecution 
generally 


See For. Ser. Reg. U.S. in-2, n. 1, Jan. 1941. 

A consul of a foreign country is not immune from prosecution 
in our courts for a felony committed in the United States. 

The Legal Adviser of the Department of State (Hackworth) to Miss 
Anne Higgins, Oct. 15, 1931, MS. Department of State, file 702.05/145. 


In reply to an inquiry as to whether foreign consular officers in 
the United States are liable to arrest, the Department of State, in 
April 1939, pointed out that it was impossible to give an answer 
applicable to all cases, since such liability must be determined with 
reference to treaty provisions, if any, in force between the United 
States and the country whose representative is involved, but went 
on to say : 


... The general principles which are applicable in the various 
situations treated in the questions you raise may be briefly stated. 
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Consuls are not diplomatic officers, and cannot of right claim 
the privileges and immunities generally accorded under inter- 
national law to such officers. 

However, consular officers possess a certain representative char- 
acter, and by virtue of their official position are entitled to be 
treated with due respect in their dealings with national, State 
and local officials. It is customarily provided in consular treaties 
with foreign governments that, “As official agents, such officers 
shall be entitled to the high consideration of aU officials, national 
or local, with whom they have official intercourse in the state which 
receives them”. 

A further right enjoyed by a foreign consular officer is that of 
claiming inviolability for the consulate and its archives. Even 
in a case where a foreign consular officer may properly be sub- 
jected to arrest or the service of process, the premises of the con- 
sulate should not be invaded for such purpose. 

The Legal Adviser of the Department of State (Hackworth) to the 
Sheriff of Los Angeles County (BIscailuz) , Apr. 17, 1930, MS. Department of 
State, file 702.05/301. 

In a criminal prosecution against the Honorary Consul of Uru- 
guay in a Court of First Instance in the Philippines, the defendant 
petitioned the Supreme Court of the Philippines for a writ pro- 
hibiting the lower court from entertaining the proceedings. The 
court confined its deliberations to an interpretation of the Philip- 
pine Constitution of 1935, section 3 of article VIII of which, like 
section 2 of article III of the Constitution of the United States, 
confers upon the Supreme Court original jurisdiction in cases af- 
fecting consuls. The court held that the jurisdiction so conferred 
was not exclusive and referred to the history of the similar pro- 
vision in the Constitution of the United States. It also held that 
the Consul was subject to the local laws and regulations and was, 
accordingly, not exempt from criminal prosecution for violation of 
such laws. It denied the writ in a decision of July 3, 1936. The 
United States Supreme Court denied certiorari on February 1, 1937. 

Commonwealth of the Philippines, Official Gazette, vol. XXXV, no. 71 
( June 15, 1937 ) , p. 1317 ; 300 U.S. 656 (1937) . 

In May 1934 an American Consul General reported to the Depai-t- 
ment of State that a Vice Consul at his office had been served with 
a summons requiring him to appear in court to answer a charge of 
assault and battery. It was reported that the complainant in the 
proceeding had insulted and threatened the Vice Consul on consular 
premises and had been ejected therefrom without the use of un- 
necessary force. The Department instructed the Consul General 
to explain the matter to the court but stated that if the court 
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insisted the Vice Consul should appear, there being no treaty pro- 
vision to the contrary. The Consul General subsequently reported 
that the proceeding had taken place and that the case had been dis- 
missed on the ground that the charges had not been proved. 

Consul General Balcli to Secretary Hull, telegram of May 26, 1934, MS. 
Department of State, file 123B415/153 ; Mr. Hull to Mr. Balch, telegram of 
May 26, 1934, Hid. 123B415/154; Mr. Balch to Mr. Hull, no. 840, June 7, 
1934, ibid. 123B415yi57. 

Foreign consular officers in the United States are not exempt 
from arrest and criminal prosecution for a violation of a city 
ordinance with respect to parking of automobiles unless such 
exemption is specifically provided for in a treaty between the 
Unit^ States and the Government the consular officer represents. 

The As^stant Secretary of State (Welles) to the Attorney General 
(Cummings), Oct. 30, 1934, MS. Department of State, file 702.2511/224. 

The Mexican Ambassador informed the Department of State, in 
October 1936, that a warrant of an'est had been issued by a justice 
of the peace in Texas against the Mexican Consul at Brownsville on 
a charge of criminal defamation. The Ambassador said that the 
order was issued because of the official activities of the Consul on 
behalf of Mexican citizens. The Department requested the Governor 
of Texas to make an investigation and to take such action as might 
appear warranted. Attention was invited to article 16 of the con- 
sular convention of February 20, 1928 between the United States 
and other American republics, stipulating: 

Consuls are not subject to local jurisdiction for acts done in 
their official character and within the scope of their authority. 
In case a private individual deems himself injured by the consul’s 
action, he must submit his complaint to the goveniment, wliich, 
if it considers the claim to be relevant, shall make it valid through 
diplomatic channels. 

The Department subsequently transmitted to the Ambassador the 
reply of the Governor stating that appropriate Federal and local 
officials had presented apologies to the Consul, and the Department 
expressed its regret that the incident had occurred. It added, how- 
ever, that the offense charged appeared to be a criminal offense, and 
it was said that “Without undertaking to pass upon the question 
whether there was justification for the charge, I may say that con- 
sular officers are not accorded by international law immunity from 
prosecution for criminal offenses.” 

Ambassador NAjera to Secretary Hull, Oct. 26, 1936, and the Acting 
Secretary of State (Carr) to the Governor of Texas (Allred), Oct. 30, 
1936, MS. Department of State, file 702.1211/2652; the Offlce of the Gov- 
ernor of Texas to Mr. Hull, Nov. 4, 1936, and the Acting Secretary of State 



AMENABILITY TO LOCAL JURISDICTION 


739 


(Moore) to the Mexican Charg6 d' Affaires ad Interim (Quintanilla), Nov. 
16, 1936, im. 702.1211/2661. 

t 

As a result of an automobile accident in Germany involving an 
American consular officer, the question arose as to the proper inter- 
pretation of article XVIII of the treaty of friendship, commerce, 
and consular rights of December 8, 1923 between the United States 
and Germany, reading: 

Consular officers, nationals of the state by which they are ap- 
pointed, shall be exei^t from arrest except when charged with 
the commission of offienses locally designated as crimes other 
than misdemeanors and subjecting the individual guilty thereof 
to punishment. [4 Treaties, etc. (Trenwitih, 1938) 4199.] 

The question as to whether this provision would exempt an officer 
from prosecution as well as from arrest was finally referred to the 
German Foreign Office, which, on January 15, 1934, communicated the 
following interpretation to the United States Embassy : 

Article XVIII of the German- American Treaty of Friendship, 
Commerce and Consular Rights of December 8, 1923, stipulate 
that American consuls in Germany who possess American citi- 
zenship may not be 'mt under arrest for offences and infringe- 
ments. Regarding tne question of the admissibility of prose- 
cution, Article X^II, as indeed the entire Treaty, says nothing. 
Therefore, this question must be judged in accordance with uni- 
versal international law. In accordance with the latter, consuls 
are not exterritorial. They consequently are liable to prose- 
cution. 

The Ambassador In Germany (Dodd) to the Secretary of State (Hull), 
nos. 207 (telegram) and 423, and enclosure iu despatch 427, Dec. 16, 
1933, Jan. 12 and 15, 1934, respectlYely, MS. Department of State, file 123 
Morris, Shlras/54, /68, /67. 

The first paragraph of article II of the consular convention of 
1863 between the United States and France provides : 

The Consuls-General, Consuls, Vice-Consuls or Consular 
Agents of the United States and France, shall enjoy in the 
two countries the privileges usually accorded to their offices, 
such as personal immunity, except in the case of crime, exemp- 
tion from military billetings, from service in the militia or the 
national guard, and other duties of the same nature; and from 
all direct and personal taxation, whether federal, State or mu- 
nicipal. If, however, the said Consuls-General, Consuls, Vice- 
Consuls or Consular Agents, are citizens of the country in which 
they reside; if they are, or become, owners of property there, 
or engage in commerce, they shall be subject to the same taxes 
and imposts, and with the reservation of the treatment granted 


Oonventloii 
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France, 1863 
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to Commercial Agents, to the same jurisdiction, as other citizens 
of the country \rho are owners of property, or merchants. 

1 Treaties, etc. (MaUoy, 1910) 529. 

The Department of State was informed in May 1909 that American 
consular agent King in France had been charged with an offense in 
the nature of deceit {escroquerie) which was classified as a delit 
(misdemeanor) under French law. Acting under instructions from 
the Department, the American Ambassador transmitted the follow- 
ing memorandum to the French Foreign Office: 

It is settled Law of the United States that Consular OflScers 
are not entitled under international law to exemption from the 
jurisdiction of local Courts. This rule is obviously necessary 
where Consuls engage in private business. The Department of 
State interprets the Consular Treaty with France as not derogat- 
ing from this doctrine; and holds that the Treaty gives a Consul 
immunity from suit only as to his official acts and capacity, but 
not as to transactions connected with his private business under- 
takings. This does not however waive a Consul’s right of per- 
sonal immunity from compulsory process of the Courts, which 
immunity must be held to exist in all cases except as to crimes 
proper, but this term does not include “debts”. Therefore while 
the courts of each country may sue or try a Consular Ofiicer 
in reference to matters connected with his private business they 
may not compel his attendance at the trial, since this might inter- 
fere with the performance of his consular functions. Should a 
Court of one Government upon such trial pronounce judgment 
contemplating interference with a Consul’s liberty, the other 
Government could relieve such Consular Officer of his oflScial 
capacity and so permit the prosecuting Government to deal with 
him as a private person. 

In its reply of June 19, 1909 the Foreign Office said that the two 
Governments were in accord upon the principle that “Consuls are not 
by virtue of international law exempt from the jurisdiction of local 
Courts.” The note then stated : 

My Department, moreover, is of opinion — like Your Excel- 
lency — ^that the consular convention between France and the 
United States of the 23rd of February, 1853, makes no derogation 
from this principle ; the only jurisdictional immunity allowed to 
Consuls, rather by virtue of a constant tradition and as indispen- 
sable to the free exercise of consular functions than by virtue of the 
treaty, which contains no specification in this respect, bearing 
upon the acts done in discharge of their functions, for which 
they owe no accounting except to the Government which has 
named them. 

On the other hand. Your Excellency declares that the Con- 
sular convention consecrates in favour of the respective Consuls, a 
personal immunity guaranteeing them against all compulsory 
process and all measures of constraint upon the part of the 
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Courts having jurisdiction in principle to prosecute and to judge 
them, an immunity which should be considered as extending to 
all cases, except cases of crime, which term does not include 
“delits”. 

Article 2 of the Consular convention of February 23rd, 1853, 
contains as a matter of fact the clause of personal immunity out- 
side of cases of crime. But it is necessary to examine the sense 
of this stipulation and its effect. . . . 

The interpretation admitted in France by the doctrine of the 
highest authorities, and consecrated upon divers occasions by the 
decisions of the Courts, assigns to such stipulation the sense of 
“exemption from preventative arrest”, the case of crime excepted. 
In all other cases, the official title with which the Consul is in- 
vested is reputed to be a sufficient guarantee that he will not 
seek to escape by flight from the judgment and the penalties which 
may be incurred by him, if any. 

The Foreign Office expressed the further view that by virtue of 
the last sentence of the above-quoted paragraph from article II of the 
convention : 

• . , The consuls, citizens of the country in which they reside, 
or owners of property in such country, or engaged in commerce 
there, are deprived of the particular advantages which are guaran- 
teed by the first part of article 2 in favour of all agents in general, 
and cannot notably invoke the benefit of a personal immunity. 
They are fully subject to the local jurisdiction, without being able 
to allege in tnis respect any privilege. 

The Court of Appeals of Paris, on December 14, 1911, in sus- 
taining a judgment of the Court of First Instance denying jurisdic- 
tion over the consular agent said : 

Considering finally that there can be no doubt in the matter 
if, instead of considering only the first part of paragraph 1 of 
Article 2 of the Convention, one reads the entire text of the 
paragraph; that, in effect, a final stipulation defines that if the 
American Consul engages in commerce in France, he “shall be 
subject to the same jurisdiction as other citizens of the country”, 
that, therefore, he is not subject to local jurisdiction when he con- 
fines himself to the discharge of his duties ; 

Considering, therefore^ that the meaning of the stipulation is 
clear and precise; that it signifies indisputably that, in repres- 
sive matters, consuls and consular agents may not be pursued 
before the French courts except in cases where they have been 
found guilty of crime. [^Gautfe du Palais, 1912, I, 27 (D.P. 
1915.1.83) , translation from Consulate General in Paris ; see en- 
closure to despatch 1561, Nov. 10, 1926, MS. Department of State, 
file 811.111 Zizianoff, Nina Princess.] 

However the judgment was reversed on February 23, 1912 by 
the Criminal Chamber of the Court of Cassation, which apparently 
based its decision on communications from the Foreign Office con- 
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cerning the above correspondence between the Foreign OflSce and 
the Ameiican Embassy. After stating that it was bound to fol- 
low the official interpretation of the treaty by the Government, the 
court said that — 

the official interpretation of these provisions, particularly of the 
term “personal immunity” •whose meaning and elFect were in 
question in this case, having been requested of the Government for 
production at the trial, the Ministry of Foreign Affaii'S stated in 
communications of November 25 and December 4, 1911, . . . 
t’lat the two Powers vei-e in complete accord on the question 
of principle ; that the result of their bilateral interpretation was 
that the clause on the personal immunity of consular agents 
should not extend to immunity from the territorial jurisdiction in 
punitive matters, but only to exemption from preventive arrest 
and detention. [117 Bulletin de<s Arrtt’i [Criminellc) 189 (D.P. 
1916.1.83) , translation from Hudson, Gut,e^ and Other Matenah on 
International Law (2d ed., 1936) 893.] 

Tile Ambassador in France CWhite) to tlie Secretary of State (Knox), 
telegrams of May 14 and 15, 1909, MS. Department of State, files 18024/1, 
/2. Memorandum from the Erab.issy in Pans to the French Foreign Office, 
June 12, 1909; the French Foreign Office to Mr. 'White, June 19, 1909 (en- 
closure in despatch 792); Mr. White to Mr. Knox, June 24, 1909: ibid. 
18024/26-53. 

In October 1926 the Department of Slate was notified by the Amer- 
ican Consul General in Paris that two citations had been left at the 
Consulate General instituting civil and criminal proceedings against 
an American Consul on grounds of refusing plaintiff’s application 
for a passport visa and of having libeled and defamed her in stating 
his reasons to the press. Tlie Consul General said that a procedure 
had been followed under which a civil judgment could not be rendered 
unless accompanied by a criminal penalty and informed the Depart- 
ment that the offense was a dclU (misdemeanor) under French law 
rather than a crime; also that he had moved that the proceedings 
be quashed on the ground that the Consul’s official acts could not be 
reviewed. The Department approved the action and also informed 
the Embassy that it considered that the refusal of the visa was an 
official act and that any effort by the court to review it or to hold 
the Consul responsible therefor was entirely improper. The Depart- 
ment did not consider that the defamation charged constituted an 
official act. The ultimate decision on the merits -w as for the defendant. 
As to the prosecution on this charge, the Ambassador was referred by 
the Department to article II of the convention of 1853 {ante, p. 739). 
On December 2, 1926 it informed him that it did not consider that the 
article conferred immunity upon consuls in civil and criminal pro- 
ceeding charging misdemeanors. The phrase “such as personal 
immunity” was interpreted as meaning immunity from physical de- 
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tention rather than from suit, and the belief was expressed that immu- 
nity from local jurisdiction could not be claimed, unless by virtue of the 
most-favored-nation provision in article XII, in the event that consuls 
of other countries enjoyed such privileges. In a later instruction 
the Department reiterated the above view but said that the defend- 
ant’s attorney would not be prevented from claiming immunity if he 
saw fit to do so. With reference to the Kmg case in 1912 {ante, pp. 
740-742) and the correspondence between the Embassy and the French 
Foreign Office upon which the opinion of the Court of Cassation was 
based, the Department said : 

It is important to observe, with reference to the statement 
in the decision of the Cour de Cassation, mentioned above, that 
this (jovernment did not agree to the contention in the note of 
June 19, 1909, from the Foreign Office to Ambassador White, 
that the “personal immunity” provided for in Article II of the 
Treaty, relates only to “exemption from arrest and preliminary 
detention”. The Department considers that the phrase in ques- 
tion was intended to insure to American Consuls in France and 
French Consuls in the United States immunity from arrest or 
imprisonment in all cases, except cases in which Consuls are 
accused of crimes proper. In other words, the Department con- 
siders that this provision was intended to insure immunity from 
arrest or imprisonment under the judgment of a court as well 
as preventive arrest or imprisonment. As it appears that persons 
convicted of the offenses with which Mr. ... is charged are 
liable to be punished with imprisonment instead of a fine, it seems 
important to inform the Foreign Office of the position of this 
Government with regard to the point just mentioned. 

In a note of March 5, 1927 to the Foreign Office the Embas^ 
transmitted the above statement and added: 

... I am authorized by my Government to call Your Ex- 
cellency’s special attention to the provision of Article XII of the 
Treaty of 1853, that Consular officers “shall enjoy in the two 
countries all the other iDrivileges, exemptions and immunities 
which may at any future time be granted to the agents of the 
same rank of the most favored nation,” and to inquire whether, 
in accordance with this provision, the French Government may 
not see fit to have the suits . . . withdravm, especially in view 
of the decision of the Court at Dieppe on January 22, 1900, in 
the suit against Lee Jortin, British Vice-Consul at Dieppe, in 
which the Court held that it had no jurisdiction, and the decision 
of the Court of Appeals at Kouen of May 11, 1900, confirming 
the decision of the lower Court (Clunet' 1900, 130, 858) ; also 
the decision of the Police Court of the Seine of July 8, 1890, 
holding that it had no jurisdiction of the suit against Manolo- 
poulo. Chancellor of tne Greek Consulate General at Paris 
(Clunet 1890, 667). 
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The Correctional Tribunal of the Seine, in a decision of Airril 5, 
1927, confined to the question of jurisdiction, and holding itself com- 
petent, stated that a question arising from indefiniteness of expression 
in a treaty provision, being a question of public international law, 
was for the interpretation of the govermnents wliich made the agree- 
ment. The court, after* referring to the above decision of the Court 
of Cassation in the King case, the bilateral interpi’etation of the 
treaty by the United States and France therein assumed, and the 
Embassy’s note of March 5, 1927, stated that — 

apart from the divergence relative to exemption from arrest and 
detention, the two governments, American and French, are in 
accord in recognizing the competence of their respective civil, 
correctional and criminal courts with regard to the acts of con- 
suls, with the exception, of course, of acts in their official capaci- 
ties; since the letter of the American Ambassador contemplates 
the case of an arrest or an imprisonment in virtue of a judgment, 
it necessarily implies the appearance of the consular agent before 
a court. 

The court interpreted the most-favored-nation clause of article 
XII in connection with the consular convention of 1876 between 
France and Greece specifically exempting consuls from arrest and 
imprisonment, except for a crime, and said that — 

if the convention betw'een France and Greece expressly mentioiis 
exemption from arrest and imprisonment, as is not done in the 
convention between France and the United States, it does not 
free in an express way the consular agents of the two contracting 
countries from the jurisdiction of the respective courts of the 
said countries, and it follows that it does not modify in any 
way the interpretation above reproduced of the expression “per- 
sonal immunity”. [Princess Zizianoff v. Kahn, and Bigelow, 
Gazette du Palais, 1927, II, 18, translation from 21 A.J.I.L. 
(1927) 811.] 

In an instruction of June 29, 1927 the Department expressed the 
opinion that the rights guaranteed by article XII were entirely inde- 
pendent of any limitations of article II. In this and a subsequent 
instruction of December 1, 1927 the Embassy was requested to bring 
this view to the attention of the Foreign Office. The above decision 
was affirmed by the Court of Appeal of Paris on January 28, 1928, 
Gazette du Palais, 1928, 1, 727, translation from 23 A.J.I.L. (1929) 
172. 

Later, in April 1928, the Embassy was instructed to inform the 
Foreign Office that “The Department ... has never accepted the 
view of the Ministry that the term ‘personal immunity’ as used in 
Article II of the Convention is understood only as insuring exemp- 
tion from preventive arrest and imprisonment.” Keference was also 
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made to the Embassy’s note of March 5, 1927 regarding most-favored- 
nation treatment, and it was said that the absence of any reference to 
tlie matter in Ambassador White’s memorandum of June 19, 1909 
‘‘cannot be interpreted as limiting this Government’s right to claim 
the full effect for its consuls of the most-favored-nation clause in 
the Convention of 1853”. The decision of the Court of Appeal was 
afiirined by the Court of Cassation on December 15, 1928 [133 Bulle- 
tin des Arrets {Criminelle) 619 (6 D.H. 1929.1.G9)]. On the merits 
the judgment was for the defendant. 

Consul General Skinner to Secretary Kellogg, telegram of Oct. 27, 1926, 
and no. 1517 of Oct. 28, 1926; Mr. Kellogg to Mr. Skinner, telegram of 
Oct. 28, 1926; Mr. Kellogg to Ambass.idor Herrick, Oct. 28, 1928; Mr. 
Skinner to Mr. Ivellogg, telegram of Nov. 3, 1928; Mr. Kellogg to Mr. 
Herrick, telegram 302, Dec. 2, 1926; the Assistant Secretary of State 
(Carr) to Mr. Herrick, no. 2144, Jan. 5, 1927 ; Mr. Herrick ro the Minister of 
Foreign Affairs (Briand), Mar. 5, 1927 (enclosure in despatch no. 21) ; Con- 
sul General Ganlln to Mr. Kellogg, Mar. 26, 1927 ; Mr. Kellogg to Mr. Herrick, 
telegram 198, June 29, 1927 ; Mr. Carr to the American Chargfi d’ Affaires ad 
interim in France (Whitehouse), no. 2526, Dec. 1, 1927; Mr. Carr to Mr. Her- 
rick, no. 2723, Apr. 10, 1928; Consul General Keena to Secretary Hull, noA 
02935 and 04347, Mar. 21, 1933, and Mar. 22, 1935 (enclosing decisions 
of the Court of Appeal of Paris of Mar. 13, 1933 and of the Court of 
Cassation of Mar. 9, 1935 on the merits of this case) : MS. Department 
of State, file 811.111 Zizianoff, Nina Princess. 

The District Court of tlie United States for the Southern District 
of New York decided in 1935 that the convention of 1853 between 
the United States and France granting consular officers “the privi- 
leges usually accorded to their offices, such as personal immunity, 
except in the case of crime” did not operate to relieve a Rumanian 
Vice Consul (who invoked the French treaty under a most-favored- 
nation clause in a consular convention between the United States 
and Rumania, 2 Treaties, etc. [Malloy, 1910] 1505) from being served 
with summons. The nature of the action does not appear. The 
court examined certain authorities and said that there appeared 
to be no reason for construing “personal immunity, except in case 
of crime” to mean more than immunity from arrest and imprison- 
ment except in case of crime. 

United States v. Tarouanu, 10 F. Supp. 445 (S.D.N.T., 1935). 

In the case of a former A merican Vice Consul, a French citizen, 
who, at the instance of an American consular officer acting under 
instructions of the Department of State, was prosecuted in the French 
courts for embezzlement, it was reported to the Department that 
the French Court of Correction had held that it had no jurisdiction 
since defendant was a consular officer at the time of the alleged 
offense and since consular immunity cannot be waived. The De- 
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partment instructed the Ambassador in France to inform the French 
Foreign Office of the facts of the case and to explain that when 
the offense was discovered the Vice Consul’s commission was can- 
celed. He was to state that the Govermnent of the United States 
desired that the case should be tried on its merits in spite of the 
consular immunity claimed by the defendant and that he had been 
directed to state affirmatively that the United States did not desire 
to claim any immunity whatsoever in this case. The defendant was 
convicted. 

The Consul General at Large (Totten) to the Secretary of State (Colby), 
no. 32, July 26, 1920, and the Second Assistant Secretary of State (Adee) 
to the American Ambassador In France (Wallace), no. 601, Sept. 16, 
1020, MS. Department of State, file 125.2235/125; the Consul at Bordeaux 
(Jaeckel) to the Secretary of State (Hughes), no. 497, Apr. 10, 1922, ibid. 
125.2235/159. 

A memorandum of the Office of the Solicitor for the Department of 
State, with reference to the above matter, discussed the question whether 
the executive department of the Govermnent of tlie United States could 
constitutionally waive a privilege which was conferred on consuls by 
treaty. It was argued that the word privilege necessarily included the 
idea that it might or might not be exercised, that the privilege was 
conferred for the benefit of the government rather than the individual, 
and that the government accordingly had the power to waive it. The 
memorandum pointed out further that the position of the Department 
might be maintained on the ground that the offense in this case was a 
crime under Anglo-Saxon law, although it was not so considered under 
French law. MS. Department of State, file 125.2235/129. 


JURISDICTION OF COURTS IN UNITED STATES 

§436 

Article III, section 2, of the Constitution of the United States 
provides : 

The judicial Power shall extend ... to all Cases affecting 
Ambassadors, other public Ministers and Consuls . . . 

In all Cases affecting Ambassadors, other public Ministers and 
Consuls . . . the supreme Court shall have original Juris- 
diction. 

Section 24, paragraph 18, of the Judicial Code of the United 
States contains provision that the District Courts shall have original 
jurisdiction “Of all suits against consuls and vice consuls”, while 
section 233 states that the Supreme Court shall have “original, but not 
exclusive, jurisdiction, of all suits ... in which a consul or vice con- 
sul is a party”. Section 256, paragraph 8, of the Code provides that 
the jurisdiction vested in the courts of the United States in “all suits 
and proceedings against . . . consuls or vice consuls” shall “be 
exclusive of the courts of the several States”. 
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36 Stat. 1087, 1091, 1093, 1156, 1160-1161 ; 28 U. S.C. § §41, 341, and 371. In a 
revision of Feb. 18, 1875 (18 Stat. 318) of the act of 1789 (1 Stat. 77 ; Key. 
Stat., sec. 711) the clause giving the Federal courts exclusive jurisdiction 
in suits against consuls and vice consuls was repealed, and, until the revision 
of tlie laws relating to tlie Judiciary by tlie act apijroved on Mar. 3, 1911 (86 
Stat. 1087) , there was no similar statute, the question of jurisdiction over con- 
sular officers being thereby left in considerable doubt. For a case in this 
period holding that State courts had jurisdiction of civil actions against 
consuls, see Deleon v. Walter, 163 Ala. 499, 50 So. 934 (1909) . 

In a communication of February 24, 1914 from the Department of 
Justice to the Department of State concerning a prosecution for a 
statutory crime instituted against a foreign consul in the courts of 
California, it was said : 

From a careful investigation of the authorities it would seem 
that there is no way to reach the Consul by criminal proceedings. 
It is settled that the State courts have no jurisdiction, and ap- 
parently the United States courts would nave none, since the 
offense referred to is not made a crime by any law of the United 
States. It is true that in the case of In re lasigi, 79 Fed., 
751, 753, there is a dictum of Judge Brown to the effect that the 
Federal courts would have exclusive jurisdiction of offenses by 
consuls, whether at common law or under State or United States 
statutes. There does not appear to be, however, any authority 
upholding this view, and a manuscript opinion of the Attorney 
General to the contrary in the Kosloff Case is referred to in 
Moore’s Digest, Vol. 5, p. 66. On the whole I am of the opinion 
that there is no jurisdiction in the Federal courts to proceed 
against a consul except where he has offended against some 
specific criminal law of the United States. 

The Assistant Attorney General to Secretary Bryan, Feb. 24, 1914, MS. De- 
partment of State, file 702.2411/15. 

In 1915 a German Consul in the State of Washington was arrested 
on a charge of conspiracy as defined by a statute of that State. In 
a communication to the Governor of Washington, the Department 
of State quoted the statement of the Department of Justice of Febru- 
ary 24, 1914 {ante). In reply the Governor transmitted a commimi- 
cation from the local prosecuting attorney expressing the view that 
the question of jurisdiction should be adjudicated in the courts. The 
Department thereupon informed the Goveriior that — 

While there may be no recorded judicial interpretation of the 
provision of the judiciary act referred to in the Department’s 
letter of April five, it seems reasonably certain that the State 
courts have no jurisdiction in the case pending against the German 
Consul. For this reason . . . the Department deems it de- 
sirable that the case be dismissed. 

<) — ."jl — vul.. IV 4S 


State and 

Federal 

conrta 



748 


CHAPTER XV — CONSULS 


Divorce 


The Department reached an understanding the Gei’man Am- 
bassador that if the charge were dismissed the Consul would be 
transferred. The charges were subsequently dismissed. 

The German Amba.^sador (Von B-'rns(or£f) to the Counselor of the Depart- 
ment of State (Lansing), Mar. 23, 1915, MS. Department of State, file 702.- 
6211/214; the Secretary of State (Uryaii) to the Governor of Washington 
(Lister) , telegram of Apr. 5, 1915, ibid. 702.C211/215 ; Mr. Lister to Mr. Bryan 
(with enclosure) , Apr. 12, 1915, and Mr. Bryan to Mr. Lister, telegram of Apr. 
26, 1915, ibid. 702.6211/218; Count von Beriistorff to Mr. Bryan, Apr. 21, 1915, 
ibid. 702.6211/221 ; Mr. Lister to Mr. Bryan, telegram of May 13, 1915, ibid. 
702.6211/228. 

In 1916 the Greek Legation in Washington called the attention of 
the Department of State to an alleged violation of the rights of the 
Greek Consul General in San Francisco by the rendering of a judg- 
ment against him in private civil litigation in a local State court. 
(Case unreported.) The Department suggested to the Governor of 
California that the court had not given consideration to the provi- 
sions of the Judiciary Act of 1911 vesting exclusive jurisdiction over 
suits and proceedings against consular officers in the courts of the 

United States. Eefercnce was made to the communication of Febru- 

« 

ary 24, 1914 from the Attorney General (ante) and it was said : 

Wliile the Attorney General’s opinion related to a criminal 
case, the language of the Act of March 8, 1911, which broadly 
vests exclusiA>'e jurisdiction in the federal court “in all suits and 
proceedings” against consular officers, appears to withdraw juris- 
diction from the State courts alike in civil and in criminal pro- 
ceedings against foreign consular officers. 

The Charge d'Affairos ad interim of Greece (Vouros) to the Secretary of 
State (Lansing), Mar. 14, 1916, MS. Department of State, file 702.6811/59; 
Mr. Lansing to the Governor of California (Johnson), June 20, 1916, ibid. 
702.6811/715. 

In 1927 an American citizen brought a suit for divorce in the 
courts of Ohio against a Rumanian consular officer who was a 
subject of Rumania. The defendant petitioned the Supreme 
Court of Ohio for a writ prohibiting the Court of First Instance 
from entertaining the suit. The writ was denied, the court holding 
that article 3, section 2, of the Constitution of the United States 
did nothing more than to extend the judicial power of the United 
States to cases involving consular officers and to leave it to Congress 
to determine whether such jurisdiction should be exclusive. It 
stated that while the language of paragraph 8 of section 256 of the 
United States Judicial Code (ante, p. 746) is clear “yet it must be 
said that Congress has not by that vei-y clear language clearly man- 
ifested the legislative intent. . . . By its omission to make any pro- 
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vision for the trial of divorce and alimony suits against foreign 
consuls in the federal courts, it has manifested an intent and pur- 
pose to leave such controversies to the courts of the states.” 

The Supreme Court of the United States- affirmed the judgment 
of the Supreme Court of Ohio. Mr. Justice Holmes, speaking for 
the court, said: 

The language so far as it affects the present case is pretty sweep- 
ing but like all language it has to be interpreted in the light of 
the tacit assumptions upon which it is i-easonable to suppose that 
the language was used. It has been understood that, “the whole 
subject of tlie domestic relations of husband and wife, parent and 
child, belongs to the laws of the States and not to the laws of the 
United States,” . . . and the jurisdiction of tlie Courts of the 
United States over divorces and alimony always has been denied. 
... A suit for divorce between the present parties brought in 
the District Court of the United States was dismissed. Pofovici 
V. Po-povici^ 30 Fed. (2d) 185. 

The words quoted from the Constitution do not of themselves 
and without more exclude the jurisdiction of the State. Plaque- - 
mines Tropical Fruit Go. v. Henderson., 170 U.S. 611. The statutes 
do not purport to exclude the State Courts from jurisdiction except 
where they grant it to Courts of the United States. Therefore 
they do not affect the present case if it be true as has been unques- 
tioned for three-quarters of a centuiT that the Courts of the United 
States have no jurisdiction over divorce. If when the Consti- 
tution was adopted the common understanding was that the 
domestic relations of husband arid wife and parent and cliild were 
matters reserved to the States, there is no difficulty in construing 
the instrument accordingly and not much in dealing with the 
statutes. “Suits against consuls and vice-consuls” must be taken 
to refer to ordinary civil proceedings and not to include what 
formerly would have belonged to the ecclesiastical Courts. 

In the absence of any prohibition in the Constitution or laws 
of the United States it is for the State to decide how far it will 

go- 

The State ex rel. Popovici, Vice Consul of Roumatiia v. Affler et al., Judges, 
119 Ohio St. 484, 493 ; 164 N.B. 524, 527 (1928) ; Ohio ex rel. Popovici, Vice- 
Consul of Roumania v. Agier et al., 280 U.S. 379, 383-384 (1930). The 
divorce proceeding was originally brought in the District Court of the 
United States for the Northern District of Ohio, which granted a motion 
for dismissal on the ground that the courts of the United States do not have 
jurisdiction over divorce suits. Popovici v. Popovici, 30 P. (2d) 185 (N.D. 
Ohio, 1927). 

In Ellen E. Bigginson v. Eduardo Eigginson, 96 Misc. 457, 158 N.Y. Supp. 

92 (1916), it was held by the New York Supreme Court that a State court 
had no jurisdiction over an action for separation brought against a consul. 

See Surridge, “Jurisdiction Over Suits Against Foreign Consuls in the 
United States”, 80 U. of Pa. L. Bev. (1932) 972. 

In a letter of Aug. 1928 the Department of Justice Informed the Depart- 
ment of State that a foreign consular officer in the United States had been 
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arrested and prosecuted in a State court on two charges, namely, assaulting 
a police otlicer, an offense under the State law, and disorderly conduct, an 
offense under a city ordinance. The consul was convicted, but upon appeal 
the case was dismissed on the ground tliat tlic State court had no Juris- 
diction over offenses against consuls. The Department of Justice Indicated 
an intention to prosecute the consul in tlie Federal courts. In a mem- 
orandum enclosed witli tlie letter the view was expressed that paragraph 18 
of section 24 of the .Tiulieial Code (ante. p. 740) was on an equal footing with 
the second paragraplt of that section giving the Federal courts Jurisdiction 
over “all crimes and offenses cognizable under the authority of the United 
States” ; that parttgraph 8 of section 25G was not subordinate to the first 
paragraph tliereof (same ns paragraph 2 of section 24) and that, conse- 
quently, the Federal courts had Jurisdiction "of all suits and proceedings 
against . . . consuls or vice-consuls”, that if the State courts did not 
have Jurisdiction of offenses by such ofllccrs and if Federal courts had 
Jurisdiction only of offenses under Federal laws, consular offleers would 
be exempt from prosecution for a large number of the most serious crimes ; 
that under international law consuls are subject to criminal prosecution ; that 
Congress had never exijressed an intention to exempt them from such pros- 
ecution and that it was extremely doubtful that Congress had such an in- 
tention. The motive for withdrawing such Jurisdiction from the State 
courts was stild to be an entirely different reason of public policy, having 
relation to the fact that the Federal Government was charged with the 
conduct of foreign relations and that it was considered proper that Federal 
courts should have Jurisdiction over proceedings involving representatives of 
foreign governments. On the question whether Federal courts could enforce 
State laws, it was pointed out that tills was a common occurrence in civil 
proceedings. It was further said that “A man may be tried in a Federal 
court for an offense against the State which is not an offense against the 
United States”, citing the cases of Tennessee v. Davis, 100 U.S. 257 (1879), 
and Virginia v. Paul, 148 U.S. 107 (1803). In the former case, the Federal 
courts were held to have jux-isdictiou in a criminal proceeding against a 
Federal officer for violation of a State law. It was said that the only distinc- 
tion between this case and the case of a consul was that the situation In 
Tennessee v. Davis Involved a specific statute authorizing removal of such 
cases to the Federal courts. It was argued that this did not affect the fun- 
damental principles of Jurisdiction and that, in view of the likelihood that 
Congress never intended consular offleers to be exempt from prosecution for 
such offenses, the Federal courts must be considered to possess jurisdiction. 

The Department of State concurred in the view of the Department 
of Justice that there was sufficient basis to warrant prosecution of the 
consul in the Federal courts. It explained however that the ambassador 
of the country represented by the consul had promised that the consul 
would be removed, and the hope was expressed that the prosecution would 
not be undertaken. 

The Assistant Attorney General (Luliring) to the Secretary of State 
(Kellogg) (with enclosure), Aug. 17, 1928, MS. Department of State, ffle 
T02.2511/180 ; the Department of State to the Attorney General (Sargent), 
Sept. 24, 1928, ibid. 702.2611/181. 

In July 1931 the Department of State informed the Governor of 
Illinois that it had been advised by the Mexican Embassy that the 
Mexican Consul at Chicago had been pfaced under arrest by a judge 
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of the Municipal Court on a charge of contempt of court. The 
Department referred to section 266 of the Judicial Code of the 
United States {ante^ p. Y46) and requested that the Governor take ap- 
propriate steps to effect the release of the Consul. The facts seemed 
to be disputed, but the judge’s contention was that the Consul had 
created a disturbance during court proceedings involving Mexican 
citizens. The Governor transmitted a report to the Department of 
State from which it appeared that the charges had been withdrawn 
and that the appropriate authorities had expressed regret at the 
incident. 

The Acting Secretary of State (Castle) to the Governor of Illinois 
(Enunerson), telegram of July 7, 1931, MS. Department of State, file 
702.1211/2127A : Mr. Emmerson to Secretary Stimson, July 13, 1931, Hid. 
702.1211/2140. 

The Department of Justice, in 1934, transmitted to the Department 
of State a copy of its reply to an inquiry from a United States 
attorney concerning the jurisdiction of a State court over a traffic 
violation by a foreign consular officer. After referring to the con- 
stitutional and statutory provisions, the Department of Justice said 
that — 

it now seems settled that the State courts have no jurisdiction 
of proceedings against consuls. 

These statements must not be taken to hold that consuls are 
not subject to prosecution, but (MiZy that they are not subject to 

P rosecution in the State courts, for it is the law that unless the 
'rea^ between the United States and the country he represents 
specifically exempts him a consul is not entitled by virtue of his 
office, to the immunities of a foreign minister but is subject 
civilly and criminally like other residents to the tribunals of the 
country in which he resides. 2 C.J. 1305. The rule is that 
though the offending consul is not immune from prosecution, 
he is subject to prosecution only in cases in which the Federal 
courts have jurisdiction. 

It goes without saying that the Federal courts would have 
no jurisdiction to enforce a State statute, as it is well settled 
that the Federal courts have no jurisdiction to try and sentence 
an offender unless it appears that the offense charged is defined 
by an Act of Congress, United States v. Mossew, 266 Fed. 18, 
and cases therein cited. 

In view of the conclusions herein reached, it would seem that 
there is nothing for you to do in the matter except to advise 
the Attorney General of the State of Maryland that the State 
courts have no jurisdiction in the case presented. 

Enclosure in letter of Nov. 13, 1934 from the Assistant Attorney General 
(Keenan) to the Secretary of State (Hull), MS. Department of State, 
file 702.2511/226. 
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In denying the appeal of a defendant who claimed that he was 
a Vice Consul of Peru and therefore immune from the jurisdiction 
of the court, the California District Court of Appeals said: 

Jurisdiction over actions against vice consuls is vested in the 
courts of the United States, “exclusive of the courts of the sev- 
eral States.” Judicial Code, §256; ... It does not appear, 
however, that the defendant was a vice consul when the pleadings 
were fil^, or at anytime prior to the day when he testified at 
the trial. In the absence of any citation of any decision to the 
contrary, we are of the opinion that, the court having acquired 
jurisdiction over the defendant, such jurisdiction was not di- 
vested by the fact that, perhaps on the very day of trial of the 
action, the defendant was appointed to a vice consular office. 

Henry EdmOnd Earle v. L. S. DcBesa ct al., 109 Calif. App. 619, 621, 293 
Pac. 885, 886 (1930). 

In January 1938 an American Consul in Canada informed the 
Department of State that he had received an order from a Circuit 
Court in Illinois authorizing its master in chancery to demand and 
request access to the files of his office for the purpose of examining 
papers relating to a visa aiiplication and to obtain a photostatic copy 
of a certain letter. The Department of State instructed the Consul 
that he was not obliged to comply with the order but that he might 
accede to the request for a photostatic copy of the letter if he saw 
no objection. 

Consul Vance to Secretary Hull, no. 783, Jan. 20, 1938, and Assistant 
Secretary Messersmith to Mr. Vance, Fob. 9, 1938, MS. Department of 
State, file 811.111 Eniraer, C. Edward. 

An application to the United States Supreme Court for leave to 
file a petition for a ruling directing an American Consul in Canada 
to show cause why a writ of mandamus should not issue requiring 
him to issue a certain visa was denied by the court for want of 
original jurisdiction. Referring to article III, section 2, of the 
Constitution {ante, p. Y46) the court said: 

Manifestly, this refers to diplomatic and consular representa- 
tives accredited to the United States by foreign powers, not to 
those representing this country abroad. Milward v. McSaul, 17 
Fed. Cas. 425, 426, No. 9624. The provision, no doubt, was 
inserted in view of the important and sometimes delicate nature 
of our relations and intercourse with foreign governments. It 
is a privilege, hot of the official, but of the sovereign or govern- 
ment which he represents, accorded from high considerations of 
public policy, considerations which plainly do not apply to the 
United States in its own territory. 

Ex parte Grulcr, 269 U.S. 302, 303 (1925). 
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In reply to a despatch stating that an American Vice Consul at 
Nogales, Mexico, had been subpenaed by a United States Grand 
Jury in Ai-izona concerning visa matters, the Department stated 
that it had no objection to his appearance. 

Consul Damm to Secretary Kellogg, telegram of Apr. 30, 1928, and 
Mr. Kellogg to Mr. Dainm, May 3, 1928, MS. Department of State, file 
123P874/3. 

There is no rule requiring American consular officers in foreign 
countries to appear and answer suits brought against them in the 
United States. In the event of inability to make service in the 
United States, the onlj' alternative is to bring suit against the officers 
in the country of their residence. 

The Director of the Consular Service (Carr) to Everett, Clarke, Bene- 
dict, and Ward, Oct. 25, 1910, MS. Department of State, file 122.392. 


GIVING OF TESTIMONY 

§437 • 

A letter from the Senate at Danzig to the Dean of the Consular 
Corps concerning the rights and standing of consular officers in Dan- 
zig, particularly with respect to their immunities from the jurisdic- 
tion of the local courts, was communicated to the Department of 
State by the American Consul in that city. The Department, in its 
reply, remarked : 

As indicated in the communication from the Danzig Senate, 
Consuls do not enjoy the extraterritorial status accorded diplo- 
matic officers. International practice, however, concedes to them 
such privileges and immunities as are necessary to enable them 
to discharge the duties of their office, including the inviolability 
of the consular archives and the official property of their Govern- 
ment. While, in the absence of applicable treaty provisions, 
consular officers are not exempt from being called as witnesses 
by the Tribunals of the county in which they are stationed, or 
from giving testimony both in civil and criminal cases, they 
cannot be required to testify as to the contents of the consular 
archives nor as to information which has come to them in their 
official capacity. 

Consul Hcisler to Secret, ary Stinison, no. 7, -Apr. 7, l!W2, and Assistant 
Secretary Carr to Mr. Heisler, June 23, 1032, MS. Department of State, 
file 702.05/1S2. 

An American consular officer in Canada informed the Department 
of State, in 1910, that he had been summoned to appear as a witness 
in a civil suit and stated that he could find no provisions for exemp- 


Dnty to 
respond to 
summons 



754 


CHAPTEB XV — CONSULS 


tion in treaties between the United States and Great Britain. The 
Department replied: 

You should appear as a witness and give your testimony unless 
you can get excused by the court on ground that it will interfere 
with the performance of your oflScial duties. 

Consul Jones to Secretary Knox, telegram of Nov. 29, 1910, and Mr. 
Knox to Mr. Jones, telegram of Dec. 1, 1910, MS. Department of State, 
file 123.J71/38. 

Replying to an inquiry from an American Consul in India, the 
Department of State said that — 

it is the Department’s opinion that when a consular officer is 
cited to appear as a witness in a suit he should promptly respond. 
If his official business should make it embarrassing to appear at 
the time specified he sliould so advise the authorities and ask that 
another date be fixed for his appearance. It is believed that a 
request of this nature would readily be assented to, but it should 
be borne in mind that in the absence of a treaty exempting a con- 
sular officer from being summoned as a witness it is incumbent 
upon him to appear when duly summoned. 

Consul Luptou to Secretary Lansing, no. 212, Apr. 3, 1919, MS. Department 
of State, file 123L9Y/109; the Chief of the Consular Bureau (Hengstler) to 
Mr. Lupton, no. 93, Oct. 21, 1919, ibid. 123L97/110. To similar effect, see 
the Assistant Secretary of State (Carr) to the Consul General at Montreal 
(Frost), June 25, 1930, ibid. 123F92/231. 

In April 1924 the Polish Legation in Washington informed the 
Department of State that a Polish Consul General had been sub- 
penaed by the Supreme Court of New York to produce documents 
and give testimony but that the subpena had been withdrawn when 
it was explained to the court that such procedure was not in con- 
formity with international law and custom. The Legation requested 
that it be established for the future guidance of consuls of his na- 
tionality “that the custom accepted by international law of exempt- 
ing consuls from the obligation to appear as witnesses before the 
courts in the states in which they discharge their duties is extended 
to the consular officers of Poland in the United States”. The De- 
partment replied : 

While international practice appears to concede to a consular 
officer such privileges and immunities as are necessary to enable 
him properly to discharge the duties of his office, including in- 
violability for the archives and official property of his Government, 
a consular officer is not, in the absence of applicable treaty pro- 
visions, believed to be exempt from the giving of testimony with 
respect to matters not pertaining to his official consular business. 

The appropriate courts in this country would doubtless be 
disposed to give full consideration to the question whether foreign 
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consular officers are exempt from the giving of testimony in cases 
in which the testimony of such consular officers may be desired. 

The Polish Legation to the Department of State, Mar. 22, 1924, and the 
Secretary of State (Hughes) to the Polish Minister (Wrdblewskl) , Apr. T, 
1024, MS. Department of State, file 702.6()ell/105. 

In 1927 a committee of the United States Senate, engaged in in- 
vestigating the publication in the press of certain purported docu- 
ments, caused to be served upon the Mexican Consul General in New 
York city a summons to appear and testify concerning the authen- 
ticity of the documents. In a note to the Secretary of State the 
Mexican Ambassador in Washington said that — 

my Government in cases whose significance is similar to that 
with which we are now concerned, holds the opinion that in con- 
formity with the elemental principles and practices of interna- 
tional law, the Government of the United States ought to extend 
to the Consul General of Mexico in New York complete immunity 
not to obey the order which has been made to him. 

The Ambassador at the same time expressed the desire of his Gov- 
ernment to be of assistance in the investigation and its willingness 
to cooperate “if it found a possibility of doing so while protecting in 
an unequivocal manner, on the one side, the rights which, in con- 
formity with the principles and practices of international law, ap- 
pertain to its Agents duly accredited to foreign Governments, and, 
on the other hand, the national dignity”. On the same day the 
Senate committee informed the Department that, in view of the 
assurances of the Mexican Ambassador that the Consul General 
would attend at the desired time and place, the subpena had been 
quashed and withdrawn. The Department thereupon wrote the 
Ambassador that — 

in order to avoid possible future misunderstanding I should, with 
all respect, record the fact that the views of the Government of the 
United States on the relevant questions of international law do 
not coincide with those expressed through you by the Government 
of Mexico, and that the position of my Government is, therefore, 
to be regarded as fully reserved. 

Tlie Mexican Ambassador (Tdllez) to the Secretary of State (Kellogg), 
Dec. 14, 1927, MS. Department of State, file 817.00H35/20 ; Senator Reed to 
Mr. Kellogg, Dec. 14, li)27, if/id. 817.001135/25: the Under Secretary of State 
(Olds) to Sefior Tdllez, Dec. 16, 1927, ibid. 817.00H35/20. 

The Department of State, having been informed by the Department 
of Justice that the Colombian Consul at Chicago, whose testimony 
was desired in a criminal case, had raised the question of the 
propriety of his testifying in behalf of the Government of the 
United States without the consent of his own Government, replied 
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that there was no rule of international law under which consuls 
were immune from the duty of appearing in courts of law to testify 
as witnesses, when summoned by the appropriate authorities. 

The Assistant Attorney General (Lullring) to the Secretary of State 
(Stimson), Oct. 18, 1929, and the Assistant Secretary of State (White) 
to the Attorney General (Mitchell), Oct. 31, 1929, MS. Department of 
State, file T02.2111/274. 

In reply to a despatch from the American Ambassador to Japan 
stating that an American Vice Consul might be requested to testify 
in criminal proceedings, the Department of State, in February 1931, 
said that “since the Vice Consul is subject to the jurisdiction of the 
local authorities he can not refuse to testify if subpoenaed or 
requested to do so”. 

Amliassador Forbes to Secretary Stimson, no. 114, Jan. 22, 1931, and 
Mr. Stimson to Mr. Forbes, telegram 25, Feb. 16, 1931, MS. Department 
of State, file 894.34/92. 

An American Consul in Mexico reported to the Department of 
State, in 1925, that he was to be cited to give testimony in a civil 
suit between American citizens regarding mortgage documents which 
he had examined in endeavoring to settle the matter by arbitration. 
He stated that the consular archives were not involved and that 
the court would come to his office or residence for the purpose of 
making the interrogatories. The Department raised no objection. 

Consul Myers to Secretary Kellogg, telegram of Sept. 13, 1925, and 
Mr. Kellogg to Mr. Myers, telegram of Sept. 16, 1925, MS. Dq)artment of 
State, file 702.05/53. 

In May 1932 the American Consul at Chihuahua, Mexico, was 
requested by local officials to execute an affidavit setting forth 
statements made to him by an informant concerning the presence 
of counterfeiting equipment in the Mexican mails. The Consul had 
reported the request to the American Embassy in Mexico City, which 
had called his attention to article 15 of the Habana convention of 
February 20, 1928. 4 Treaties, etc. (Trenwith, 1938) 4740. The 
article provides : 

In criminal cases, the prosecution or the defense may request 
attendance of consular agents at the trial, as witnesses. This 
request must be made with all possible consideration to consular 
dignity and to the duties of the consular office and shall be 
complied with by the consular official. 

Consular agents shall be subject to the jurisdiction of the 
courts in civil cases, although with the limitation that when the 
consul is a national of his state and is not engaged in any pri- 
vate business with purposes of gain, his testimony shall be 
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taken either verbally or in writing, at his residence or office, with 
all the consideration to which he is entitled. 

The Department instructed him : 

In view of the fact that this Convention has come into force 
with respect both to the United States and Mexico, the Depart- 
ment is of the opinion that you should have acceded to the 
request mentioned and jmu will be governed accordingly should 
the request be renewed and with regard to other similar requests 
which may be made in the future. 

Consul Styles to Secretary Hull, no. 3.12, May 27, 1932, MS. Department 
of State, file 811.515S/1674 ; Assistant Secretary Carr to Mr. Styles, June 
7, 1932, 811.5158/1675. 

The American Consul General in Toronto was requested by a 
representative of the Canadian Government to allow an officer of 
the Consulate to appear in court to testify in a criminal action. The 
Consul General was of the opinion that testimony was desired to 
prove that passport visas could not be obtained for applicants by 
third pai’ties. The Depai’tment instnicted the Consul General that 
under the circumstances it interposed no objections to compliance 
with the request as distinguished from an order or subpena issued 
by the coui't. It was added that contents of confidential communica- 
tions should not be disclosed. 

Consul General Hengstler to Secretary Hull, telegram of Mar. 30, 1939, 
and Mr. Hull to Mr. Hengstler, telegram of Apr. 1, 1939, MS. Department 
of State, file 150.0G9 Papesli, John A. 

The American Consul at Catania, Italy, received a subpena from Form of 
a local court in the usual form, which stated that he would be subject 
to penalty upon failure to appear. The Consul wrote to the court 
objecting to the form of the summons, whereupon the court explained 
that the Consul’s official position had not been known and asked 
that the language complained of be ignored. 

Consul Weddel to Secretary Bryan, nos. 80 and 81, Jan. 8 and 12, 1914, 

MS. Department of State, flies 125.2853/48, /49. 

In 1937 the Department of State authorized the Consul at Beirut, 

Syria, to appear and testify at the trial of a person accused of mur- 
dering the American Consul General at that place but suggested that 
he might consider it desirable to inform the appropriate authorities 
that his appearance as a witness was not to be construed as constituting 
a precedent in derogation of the provisions of the third paragraph 
of article II of the American-French consular convention of Feb- 
ruary 23, 1853 (1 Treaties, etc. [Malloy, 1910] 529), providing that 
consular officers “shall never be compelled to appear as witnesses 
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before the courts” and stipulating that when a declaration for judicial 
purposes “is to be received from them in the administration of justice, 
they shall be invited, in writing, to appear in court, and if unable to 
do so, their testimony shall be requested in writing, or be taken 
orally at their dwellings”. 

Secretary Hull to Consul Steger, telegram of Oct. 19, 1937, MS. Depart- 
ment of State, file 123M34/321. 

In 1928 the American Consul at Martinique, Fr.W.L, reported to the 
Department of State that local police officials had come to the Consulate 
to take his deposition la connection with an alleged breach of the peace 
to which he was a witness and that, on the basis of the above treaty, 
he refused to make a statement. The Deimrtment replied : 

"The Department interprets these provisions to mean that your pres- 
ence In court or in the alternative, your deposition, shall be requested 
in writing and not asked for orally by representatives of the local au- 
thorities calling at your consulate. Presumably your testimony could 
have been taken orally at your dwelling without a request in writing. 
However, this does not appear to have been contemplated by the police 
officials in this case. 

“Tour action in the matter is approved . . .” 

Consul Eeineck to Secretary Kellogg, no. 159, Feb. 23, 1928, MS. Depart- 
ment of State, file 702.05/92; Assistant Secretary Carr to Mr. Reineck, 
Mar. 26, 1928, ibid. 702.05/94. 

The Department of Justice, in 1909, requested the assistance of the 
Department of State in obtaining testimony of a clerk in the French 
Consulate at New Tork city, in a criminal prosecution instituted by the 
United States. The French Ambassador, at the request of the Depart- 
ment of State, granted permission for the taking of the testimony of the 
clerk. The Acting Attorney General (ElUs) to the Secretary of State 
(Knox), Apr. 12, 1909, and Mr. Knox to Ambassador Jusserand, Apr. 14, 
1909, MS. Department of State, file 18998; Mr. Jusserand to Mr. Knox, 
Apr. 17, 1909, ibid. 18998/1. 


Treaty with 

Germany, 

1923 


With reference to the question of obtaining the testimony of a 
German consular officer before a Federal grand jury, the Depart- 
ment of State, in May 1938, said: 


You will note from the following extracts from Article XVIII 
of the Treaty of Friendship, Commerce and Consular Rights 
concluded on December 8, 1923 between the United States and 
Germany, that the right to arrest consular officers is limited, 
and that it is provided that their attendance as witnesses at a 
trial may be demanded by the prosecution or defense. It might 
be held, should the question arise, that their presence at a grand 
jury proceeding cannot be required. In view of tliis it seems 
to me that you will make an effort to have the Consul General 

S ear before the grand jury only in the event of believing 
i his testimony IS essential, and that, should you regard it 
as essential, you will either see him in person and request him 
to attend or write him a courteous note making that request. 
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[Quoting first two paragraphs of Article XVIII of the above- 
mentioned treaty (4 Treaties, etc. [Trenwith, 1938] 4199).] 

The Counselor of the Department of State (Moore) to Lamar Hardy, 
May 27, 1938, MS. Department of State, file 702.05/279A. 

In a criminal proceeding in Italy involving the fatal shooting of one 
American seaman by another, the American Consul, who had taken 
the aflSdavits of witnesses, was asked, under article IV of the consular 
convention of 1878 between the United States and Italy (1 Treaties, 
etc. [Malloy, 1910] 978), to appear and testify. The article provides: 

Consular officers, citizens of the state which appointed them, 
and who ai’e not engaged in trade, professional business or any 
kind of manufactures, shall not be obliged to appear as wit- 
nesses before the courts of the country in which they reside. If 
their testimony should be necessary, they shall be requested in 
writing to appear in court, and in case of impediment their 
written deposition shall be requested, or it shall be received viva 
voce at their residence or office. 

In all the criminal cases contemplated by the Vlth article of the 
amendments of the Constitution of the United States, by virtue 
of which the right is guaranteed to persons charged with crimes, 
of obtaining witnesses in their favor, consular officers shall be 
required to appear, all possible regard being paid to their dignity 
and to the duties of their office. 

Consuls of the United States in Italy shall receive the same 
treatment in similar cases. 

The Department instructed the Consul to give copies of the affi- 
davits to the defense and to testify as to the taking of them but not as 
to the facts of the ca.se or the contents of the affidavits. Later he re- 
ported that he had been asked to testify as to what he had heard from 
members of the crew concerning certain facts of the case. The De- 
partment replied that “If subpoenaed you may appear as a witness and 
endeavor to confine your testimony to your knowledge of the facts”. 

The Consul at Palermo, Italy (Nestcr), to the Secretary of State (Hull), 
telegram of Jan. 30, 1935, and Mr. Hull to Mr. Nester, telegram of Jon. 81, 
1935, MS. Department of State, file 195.8 DeMott, Martin/26; Mr. Nester 
to Mr. Hull, telegram of Apr. 23, 1930, and Mr. Hull to Mr. Nester, telegram of 
Apr. 25, 1935, ihid. 195.8 DeMott, Martln/32. 

The Depai’tment of Justice in a letter of December 1915 to the 
Department of State expressed the view that under the sixth amend- 
ment to the Constitution, providing that “in all criminal prosecutions 
the accused shall enjoy the right ... to be confronted with wit- 
nesses against liim”, article III of the consular convention of 1870 
between the United States and Austria-Hungary exempting consuls 
from being summoned to appear as witnesses, except when necessary 


Italian 
treaty, 1878 


In criminal 
cases 
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for the defense of a person charged with crime (1 Treaties, etc. 
[Malloy, 1910] 40), must be interpreted as permitting the Govern- 
ment as well as the defendant to summon consuls in criminal prosecu- 
tions. The Department of State entertained a different view. It 
stated that — 

the following points seem to be clear : (1) that Article III of the 
treaty with Austria-Hungary in explicit terms exempts consular 
officers of the contracting parties who am citizens of the country 
which appoints them, from appearing before the courts, excc'pt 
when their testimony may he necessmy for the defence of persons 
charged with crime; (2) that the provisions of this article are 
similar to other treaty stipulations which confer exeniption of 
this nature on consular officers, and (3) that in stipulating for a 
qualification of such exemption in certain cases this Government 
has undertaken to avoid a conflict with the sixth amendment of 
the Constitution. 

In view of theso fads, and in view of the fact that, had it 
been intended by the framers of the treaty that consular officers 
should not be exempted from process in criminal cases, it would 
have been natural to employ concise and specific language to this 
effect in the treaty, as could easily have been' done, it would 
seem that the terms of the treaty should be given a literal construc- 
tion, and that they should, therefore, be interpreted as preventing 
consular officers of Austria-Hungary in this country from being 
summoned into court by the prosecution in a criminal case. 

I beg further to call your attention to the fact that in Article 
XI of the Treaty witli Austria-Hungary is a favored nation 
clause conferring on consular officers of the contracting parties 
“all the liberties, prerogatives, immunities and privileges granted 
to functionaries of (he same class of the most favored nation”. 
Under this Article Austria-Hungary would doubtless feel war- 
ranted in invoking any of the benefits of the treaty provisions 
in relation to the exemption of consular officers to which I have 
called attention. 

The Assist.'uit Atloriicy Geaenil (Warren) to the Counselor for the 
Department of Slate (I’olk), Dec. 1.0, 1015, nncl Mr. Polk to Mr. Warren, 
Jaa. 11, 1916, MS. Department of State, flic 731.6321/70%. 

In 1916 the American Consul at Newcastle, Australia, was re- 
quested to appear in police court to testify in a minor case. He 
explained that he was busy wi(h official duties. Tlie court thereupon 
issued a summons requiring his immediate apjiearance and, as a 
result of obeying the summons and the consequent interference with 
his official duties, the sailing of an American vessel was delayed for 
a full day. The Consul reported that, prior to the issuance of the 
summons, the accused in the case had pleaded guilty. The Depart- 
ment instructed the Ambassador to Great Britain to bring the facts 
of the case to the attention of the British Foreign Office and to point 
out that — 
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international practice concedes to consular officers such privileges 
and immunities as are necessai'y to enable them properly to 
discharge the duties of their office and that peremptory sum- 
monses such as complained of by the Consul at Newcastle do 
not seem to accord with such international practice. 

The British Foreign Office expressed the regret of both the British 
Government and the Government of New South Wales at any incon- 
venience caused the Consul and gave assurances that no discourtesy 
was intended. 

Consul Sullivan to Secretary Lansing, no. 72, Aug. 21, 1D16, and the 
Second Assistant Secretary of State (Adce) to the Ambassador in 
Great Britain (Page), no. 4328, Oct. 17, 1916, MS. Department of State, 
file 702.07/1 : Mr. Page to Mr. Lansing, no. 6319, May 30, 1917, Hid. 
702.07/2. 

Witli reference to paragraph 3, article 2, of the consular convention 
of February 23, 1853 between France and the United States, the 
Department of State said that — 

the principal reason for exempting consular officers by the Treaty 
from attendance in person as ivitnes-scs in court is to avoid 
interference with or interruption of the business of the consulate 
whicli might result if the consular officer was obliged to leave 
the consulate to testify in court. In matters of this kind, there- 
foie, a consular officer, while observing proper vigilance to 
avoid waiving any important, right or privilege to which he may 
be entitled by treaty or otherwise, should cooperate in every 
proper way with the local authorities in the interest of the 
administration of justice in the country of his official residence. 

Your action in declining to appear in court in person as a 
witness in the case mentioned in your despatch, while at the 
same time offering to make an oral statement at the Consulate or 
to furnish a written statement of the information in your pos- 
session concerning the ease, is in harmony with the treaty pro- 
vision above quoted ainl meets with the Deparfanent’s approval. 

The Director of the Consular Service (Carr) to the Consul at Tananarive, 
Madagascar (Carter), July 22, 1922, MS. Department of State, file 
123C24/100. 

In December 1935 the American Consul in Colombo, Ce3don, re- 
ported that he had been sciwed with a summons to appear as a 
witness in a case involving an automobile accident, that the trial 
was at a town some miles distant, and that his attendance nece.ssitated 
an interference with his official duties. In an instruction of January 
28, 1936 to the Embassy in London, the Department of State said; 

In view of the minor nature of the case and the importance 
of having consular officers at their posts, it is believed that 
stops should be taken to a.ssure that in the future an American 
consular officer in a British Colony shall be exempt from being 
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summoned as a "witness except in cases involving crime and that 
in no case shall he be summoned as a witness in a civil suit if 
to do so will cause serious interference with his official duties. 
The present contrary practice appears to be based upon instruc- 
tions from the Secretary of State for the Colonies. You will 
therefore take up this matter with the .Foreign Office with a 
view to ascertaining whether the present instructions on this 
subject will be modified so as to avoid a repetition of the present 
case. You may state that so far as this Department is advised 
it is not customary for a court in the United States to summon 
a British consular officer in this country to give testimony in 
civil cases arising at a considerable distance, such as twenty-five 
miles from his place of business. If for any reason a British 
consular officer were served with a summons under such circum- 
stances, it is believed that if he appealed to the local authorities 
to be excused from appearing in response to it they would take 
steps with a view to having him excused from appearance and 
if his testimony was necessary they would arrange to have it 
taken in writing at his office or his residence. 

The Embassy was advised by the Foreign Office that the atten- 
tion of the local officials in Ceylon had been drawn “to the neces- 
sity for taking all possible steps to avoid causing unnecessary 
inconvenience to a consular officer who is called upon to give evi- 
dence, and that magistrates have been instructed to consider the 
possibility of taking evidence on commission in all cases in which 
application is made for the issue of a summons for the appearance 
of a consular officer as a witness in a Court at a distance from his 
office”. 

Consul Buell to Secretary Hull, no. 424, Dec. 17, 1935, MS. Department 
of State, file 123B862/171 ; Assistant Secretary Carr to Mr. Buell, Jan. 28, 
103G, ibid. 123B8G2/178 ; Mr. Carr to the ChargiS d’Affaircs ad interim in Great 
Britain (Atherton), no. 1105, Jan. 28, 1936, ibid. 123B862/177: the British 
Foreign Office to the American Ambassador in Great Britain (Bingham), 
Aug. 1, 1936 (enclosure in despatch 2424 from the First Secretary of Embassy 
(Johnson) to Mr. Hull, Aug. 6, 1936), ibid. 123B8G2/203. 

The American Consul General at Sydney, Australia, was re- 
quested to appear and testify before a royal commission concerning 
certain cable communications which he had sent to the Commissioner 
of Immigration at San Francisco, whereupon the Department of 
State sent a communication to the British Charge d’Affaires ad 
interim in Washington in which it stated : 

I need scarcely remind you that international practice concedes 
to consular officers such privileges and immunities as are necessary 
to enable them properly to discharge the duties of their office. 
In this relation it is believed that you will agree that the Consul 
General should not be compelled to testify regarding his communi- 
cation with this Government, much less to produce such confiden- 
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tial communications before the Commission and that there was a 
breach of propriety in requesting him so to do. 

The Embassy was of the opinion that the Consul General had not 
been called as a witness nor had he been compelled to testify regard- 
ing his official communications and that the action of the Sydney 
authorities liad merely amounted to a request. 

Consul General Brittain to Secretary Lansing, no. 1150, Aug. 24, 1918, and 
the Acting Secretary of State (Polk) to the British Charg6 d’ Affaires ad 
interim (Barclay), no. 332, Dec. 7, 1918, MS. Department of State, file 
125.80o(i/26; the Britisli Anihassadcr (Itoading) to the Acting Secretary of 
State (Phillips) , no. 248, Apr. 2, 1919, ibid. 125.8950/28. 

The American Consul at Santiago de Cuba informed the Depart- 
ment of- State that a judge had “called upon” him to appear in 
court and give testimony relative to a criminal investigation and 
that he had declined to do so on the ground that the information was 
obtained in the course of official business. The Department approved 
the action of the Consul, stating: 

. . . Your information regarding the proposed sale of the 
steamer appears to liave lieen obtained in your official capacity in 
connection witli your efforts to assist the crew of the steamer 
to collect the wages which were due them. 

There is no treaty provision in force between the United States 
and Cuba which b^i-s upon the question of the giving of testi- 
mony in legal proceedings by consular officers, but it is a gener- 
ally recognized principle that such officers cannot be summoned 
to give evidence concerning matters of their consular business, 
nor to divulge information coming to them in their official 
capacity. 

Consul Clum to Secretary Hughes, no. 340, Nov. 20, 1022, and the Director 
of the Consular Service (Carr) to Mr. Clum, Dec. 7, 1922, MS. Department 
of State, file 123C62/96. 

In an action of libel in the Supreme Court of the District of Colum- 
bia based upon newspaper accounts to the effect that an American 
citizen had been detained in Mexico on charges of having conspired 
in his own kidnapping, the defendant’s attorney applied to the De- 
partment of State for authority to obtain the deposition of an Ameri- 
can Consul General in Mexico as to whether the plaintiff had re- 
quested his assistance in having an order of detention lifted and also 
as to his personal knowledge concerning the detention. The Depart- 
ment stated : , 

With respect to facts which came to the loiowledge of the 
Consul General in his official capacity, the Department, in ac- 
cordance with the practice which has obtained in regard to such 
matters, must decline to authorize the Consul General to testify. 
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However, the Department would have no objection to his testify- 
ing regarding facts which he learned in his unofficial capacity, 
but is not informed that any such facts are within the knowledge 
of the Consul General. 

Wilton J. Lambert to Secretary Hughes, Nov. 6, 1924, and Mr. Hughes 
to Mr. Lambert, Nov. 7, 1924, MS. Department of State, file 312.1111 
Bielaski, Bruce A. 

The American Consul General in London was summoned to appear 
in court to testify in a divorce proceeding as to the visa application 
of one of the parties. He refused to accept the summons and later de- 
clined a request that he appear voluntarily, stating that the archives 
of the Consulate were confidential. In response to a later request, he 
assigned a member of the consular staff to appear for the purpose of 
identifying his signature on certain correspondence. In response to 
further requests for his testimony he stated that he could comply 
only on instructions from the Department of State. The Department 
of State approved his action and, in response to his request for in- 
structions for future guidance, said : 

There are, as you know, no treaty provisions in force between 
the United States and Great Britain having any hearing on this 
matter. In the absence of treaty provisions, .under general prin- 
ciples of international law, consular officers have a right to claim 
exemption not only from producing official archives, but also from 
giving testimony in respect to official consular business. A con- 
sular officer cannot be required to divulge information which came 
to him in his official capacity, for that is the exclusive property 
of his Governmeuf ; but as to niatlers which come witliin his 
knowledge or observation in his mere capacity as an individual, 
he is not privileged from testifying as a witness. 

Consul General Davis to Secretary Stlrason, no. 1148, Jan. 30, 1930, MS. 
Department of State, file 123D2912/122 ; the Acting Secretary of State to 
Consul General Halstead, Fob. 27, 1930, ibid. 12.3D2912/120. To similfir effect, 
see Assistant Secretary Wright to J. M. Mullen, May 11, 1925, MS. Depart- 
ment of State, file 702.6211/448. 

An American Consul informed the Department of State in 1935 
of the presence, in the consular files, of documents tending to prove 
the ownership in certain parties of a tract of real property in the 
United States. He stated that the original deed, which had not 
been recorded, was lost and that he anticipated being called upon to 
testif}^ as to his knowledge of the matter and to produce in court 
the documents in the consular archives. The Department informed 
him that he should decline to supply copies of the documents for the 
following reasons — 

(1) that the questions asked by American consular officers of 
applicants for immigration visas are for the purposes of the en- 
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forcement of the immigration laws only; (2) that the answers 
are made to consular officers in their official capacity and 
... it is contrary to the well-established practice to furnish 
information concerning such answers for use in a private litiga- 
tion in the absence of specific authorization from the party sub- 
mitting the information concerned; and (3) that testimony in 
respect of such matters, if given by an American consular officer 
would constitute an interference “with the performance of the con- 
sular officer’s official duties. 

In respect of your or Mr. Payne’s testifying as to the existence 
of the deed (whether valid or otherwise) mentioned by you, 
it should be stated that, as a general rule, the Department dis- 
approves of consular officers testifying, in private litigation, to 
anything which may have come to their knowledge in their of- 
ficial capacity. If, however, the Department should receive from 
the court where a case, such as that contemplated by you, is pend- 
ing a request that the consular officer concerned be permitted 
to testify, the Department will he glad to give consideration to 
the matter of issuing to him appropriate instructions, upon 
receiving a list of interrogatories that are to be proposed to 
the officer. 

Consul Bickers to Secretary Hull, no. 139, Aug. 9, 1935, and Assistant 
Secretary Carr to Mr. Bickei-s, Aug. 19, 1935, 5IS. Department of State, file 
125.5489/41. To the same effect, see Mr. Carr to the Consul General at 
Vancouver (Davis), no. 353, Juno 5, 193.5, ibid. 811.111 Granat, George H. W. ; 
the Chief of the Division of Foreign Service Administration (Hengstler) to 
Frank W. Senneff, SepL 3, 1935, ibid. 125.5486/42. 

An American Vice Consul in Mexico was summoned in 1935 by 
Mexican judicial authorities to appear and testify in liti- 
gation involving American citizens. The Consul General at Mexico 
City informed the Department tliat the Vice Consul’s own knowledge 
of the matter was obtained in his official capacity and was further- 
more of public record in Mexico City. The Department expressed 
the view that the Vice Consul was not required to give the testimony, 
stating that — 

he is exempt from furnishing his testimony in the matter under 
the provisions of the first sentence of Article 16 of the Habana 
Convention of February 20, 1928 [4 Treaties, etc. (Trenwith, 
1938) 4740], to which both (he United States and Mexico are 
parties. Inasmuch as Mr. Minor’s testimony, if given, would 
not further the ends of justice, you will be guided accordingly. 

The provision referred to reads: “Consuls are not subject to local 
jurisdiction for acts done in their official character and within the 
scope of their authority.” 

Consul General Bowman to Secretary Hull, no. G15, May 20, 1935, MS. 
Department of State, file 312.1121 Chapin, Mary A./4 ; Assistant Secretary 
Carr to Mr. Bowman, June 1, 193.5. ibid. 312.1121 Chapin, Mary A./5. 
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An American Consul in a foreign country was requested by an 
American attorney to assist in obtaining a deposition of a member 
of his office concerning an interview with an American citizen who 
liad requested assistance. The testimony was desired in connection 
with divorce proceedings. The Consul replied that the information 
which had been furnished the Consulate and the action subsequently 
taken must be considered as official business and therefore of a con- 
fidential nature and that the matter was being submitted to the 
Department of State. The Department ajjproved the statement but 
informed the American attorney that in the interest of justice, and 
upon receiving a list of proposed interrogatories and a statement 
from a competent court that the testimony was necessary, the request 
would be given favorable consideration. 

Consul Seltzer to Secretary Hull (with enclosure), no. 482, Oct. 21, 1935, 
and Assistant Secretary Carr to Mr. Seltzer, Nov. 14, 1935, MS. Depart- 
ment of State, file 081.32/102. 

In December 1935 an American consular officer in Canada informed 
the Department of State that a clerk in a consulate had been sum- 
moned to appear in court to testify concerning details of a conver- 
sation with a visa applicant. The American Legation at Ottawa 
was instructed to bring the case to the attention of the appropriate 
authorities with a view to having the court advised of the immunity 
of consular personnel from giving testimony regarding information 
received in an official capacity, as well as the contents of the consulate 
archives. The clerk was excused from testifying. 

The Americau Consul at Moncton, Canada, to Secretary Hull, telegram 
of Dec. 16, 1935, and Mr. Hull to the American Minister in Canada ■ (Ar- 
mour), telegram 147, Dec. 17, 1935, MS. Department of State, file 125.- 
6173/77; the American Consul at St. John (Von Tresckow) to Mr. Hull, 
no. 23, Dec. 18, 1935, ibid. 125.6173/80. 

While a Consul has no personal immunity from being called 
as a witness, the Consul can not be required to testify as to 
the contents of the consular archives nor as to information w’hich 
has come to him in his official capacity. . . . 

With reference to the subpoenas duces tecum . . . left at 
the Consulate, you should . . . inform the appropriate author- 
ities that in conformity with international practice the -officials 
of your consulate are exempt from producing evidence from 
the archives of the consulate and from giving testimony concern- 
ing information which. has come to them in their official capac- 
ity. You will add that, as the only information concerning the 
case which has come to the attention of the members of your 
consulate came to them in their official capacity, they must decline 
to testify in the case. 

Consul General Palmer to Secretary Stimson, no. 222, May 16, 1930, MS. 
Department of State, file 242.11 Sieman, Jack/82; Assistant Secretary 



AjVIEXABILITY TO LOCAL JCHISDICTION 


767 


Carr to Mr. Palmer, June 27, 1930, i6i& 242.11 Sieman, Jack/99. To 
similar effect, see Mr. Carr to the Consul (Jeneral at Montreal (Frost), June 
2.1, 1930, iUd. 123F92/231. 

In October 1935 a siibpena duces tecum wa.s served on a clerk of tlie 
Consulate at Malta by the Civil Court of Malta requiring him to 
appear as a witne.ss in an action involving tlie refusal of the Con- 
sulate to visa a passport. The Department of State instructed the 
Embassy in London to call the matter to the attention of the British 
Foreign Office with a view to having the subpena withdrawn and, 
in doing so, said ; 

... It is a generally recognized rule of international law, 
that co7i.siilar officons cannot bo summoned to produce to the 
court any part of the official consular archives, nor to give 
evidence concerning facts coming to them in their official ca- 
pacity, and this rule applies with equal force with respect to 
other emjjloyees attached in an official capacity to the Consulate. 
You may inform the Foreign Office, however, that the American 
Consul at Malta or clerk Engerer or both may, upon receipt 
of an appropriate request from the court, appear and testily 
to the fact of the receipt of the visa application and of the 
refusal of the visa, and cooperate so far as they properly can 
with the local authorities. 

Subsequently the court served a new subpena “identical with the 
original except omitting duces tecum”. The Department stated that 
in view of the change in the form of the summons and the nature 
of the case, there was no objection “to Engerer’s testifying”. 

Consul George to Secretary Hull, telegram of Oct. 26, 1935, and Mr. 
Hull to Ambassador Bingham, telegram 323, Oct. 30, 1935, MS. Depart- 
ment of State, flle 150.49BG9/11 ; Mr. George to Mr. Hull, telegram of 
Nov. 6, 1935, ibid. 150.40BG9/14 ; Acting Secretary I’liillips to Mr. George, 
telegram of Nov. C, 1935, ibid. 150.49B69/13. To the same effect, see Assist- 
ant Secretary Carr to Con.‘>‘Ul General Cameron, Nov. 29, 1935, ibid. 811.111 
Monzon, Bamon. 

In connection with the trial of a German subject in Samoa in 
1915 by the British Administrator, a question arose as to the produc- 
tion of papers which he had deposited with the American Consulate. 

The British Foreign Office took the vieAv that only the official 
coiTespondence and archives of a consulate enjoyed immunity and 
that accordingly private papers deposited with a consular officer 
could not be given a privileged status. The Department of State 
shared this view and told the Consul that, if the papers in question 
were not part of the official German diplomatic or consular archives 
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which had been deposited with him, he should deliver them upon 
request to the British Administrator. 

Ambassador Page to Secretary Lansing, telegram 3171, Nov. 6, 1916, and 
Mr. Lansing to the Consul at Apia, Samoa, telegram of Nov. 10, 1915, 
MS. Department of State, file 362m.62/25. 

It will be observed from the foregoing statement that the im- 
munity of a consular officer from the obligation to give testi- 
mony in certain instances flows primarily from the general rule 
of international law with respect to the inviolability of consular 
archives. 

In the case dealt with in your despatch under reference the 
information concerning which the Court may wish to obtain 
the testimony of Vice Consul Barbour would not appear to be 
of the nature which the rule of the inviolability of archives is 
desimed to protect. In fact, it would appear to be information 
whidi by its very nature is not a matter of record in the Con- 
sulate, out only of record on the certificate of authentication 
signed by Vice Consul Barbour. In other words, the act about 
which the Court may desire to question Vice Consul Barbour 
had for one of its primary purposes the making of public record 
the fact that the assignees were informed of the contents of 
the document which they had signed. Under the circumstances 
it would seem that Vice Consul Barbour should freely testify 
as to his recollection of the manner in which the notarial act 
in question was executed. 

The Counselor of the Department of State (Moore) to Consul General 
Morris, May 9, 1935, MS. Department of State, file 125.1513/404. 

In May 1919 an American Consul in Mexico reported to the De- 
partment of State that he contemplated being asked to produce in 
court, in connection with a criminal prosecution, a copy of an in- 
voice in the consulate archives showing the shipment of certain goods. 
The Department instructed the Consul that — 

since it does not appear that the interests of this Government 
would be prejudiced thereby, and since the interest of justice 
would probably be promoted, the Department perceives no ob- 
jection to your furnishing the desired document. If you pur- 
sue this course, you will make it clear to the appropriate authori- 
ties that the action taken should not be construed as a precedent, 
but merely as a waiver of the right of immunity in this partic- 
ular case, in view of all the circumstances. 

Moreover, you are directed, in the first instance, to respond 
to any request for the production of the document, by tactfully 
suggesting to the authorities any other source from which the 
desired evidence may be obtained, waiving your immunity only 
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when it appears that reasonable efforts to obtain the document 
elsewhere have failed. 

The Director of tlie Coii.siilar Sen-ice (Carr) to Consul Marsh, no. 224, 
May 5, 191S, MS. Dopartnienl of State, file 812.404/219. 

In 1932 an American Consul in Germany reported that a commission and 
interrogatories had been addressed by a New York court to a party in 
Germany for the taking of the Consul’s testimony with reference to a visa 
matter, tlie testimony being desired in connection witli probate proceedings. 
The Department infonned the Consul of its position that such records are 
confidential but stated tliat an exception might be made in that case in the 
Interest of justice. It was added that, in as much as certified copies of the 
documents could be transmitted to the Department for possilile communi- 
cation to the New York court, lie was not to testify in Germany. Vice 
Consul Gray to Secretary Stimson, no. G75, June .3, 1932, and Assistant Sec- 
retary White to Consul General Dominian, Aug. 12, 1932, MS. Department of 
State, file 125.8856/62. 

The Spanish Ambassador in the United States transmitted to the 
Department of State a document from a Sjianish court in the na- 
ture of a rogatory letter addressed to the “proper judicial authority 
at Washington”, requesting for use in litigation an authenticated 
certificate of certain information of a commercial nature contained 
in the files of the Consulate of the United States at Malaga, Spain. 
The Department instructed the Consul that — 

Although Article 18, of the Treaty concluded July 3, 1902, be- 
tween the United States and Spain provides that the consular 
archives shall be at all times inviolable, the Department will, 
nevertheless, in view of the circumstances of this particular case 
and the'nature of the controversy between the litigants, be pleased 
to have you certify copies of the Consular records giving the in- 
formation indicated in paragraph two of the order of th^c Court 
and send the certificate promptly to the Department. 

The Director of the ConsuKar Service (Carr) to Consul Smith, Feb. 8, 
1923, MS. Department of State, file 123Sm53/188. 

An American railroad company brought a suit in the courts of 
Canada based upon an alleged falsification of documents. It de- 
sired that a member of the staff of the Consulate General at Montreal 
should present in court the original of a certain invoice. The De- 
partment informed the Consul General that, if a certified copy of the 
invoice should not be acceptable, he might permit the original invoice 
to be used on the underetanding that it would be returned to his 
files. 

Consul General Lakin to Secretary Kellogg, telegram of July 19, 1927, anfl 
Mr. Kellogg to Mr. Lakin, telegram of July 21, 1927, MS. Department of 
State, file 140.1/255. 

In 1933 a request was made of the American Consul General at London for 
certified copies of invoices to be used as evidence in bankruptcy proceedings 
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to aid in estnblisliing tlie ownership of certain goods. The Department of 
State authorized the Consul to furnish tlie receiver with the copies and said 
that “Similar copies of related siiipmcnts may be furnished upon request if 
you are satisfied that fraudulent representations have been made regarding 
sliipments described therein.” Consul General Frazer to Secretary Stimson, 
no. 117, Jan. 12, 1933, and Jlr. Stimson to Mr. Frazer, lelcgram of Feb. 2, 
1933, MS. Department of State, file 140.1/377. 

In connection with the prosecution in tlie C.'inadian courts of a former 
clerk of an American Consulate in tliat country for irregularities in the 
course of his employment the Department instructed the Consul to — 

"permit any necessary examination by Canadian autliorities of the original 
records in the Consulate in the pre.sence of a proper American consular 
official and to produce such records In court in tlie custody of sucli American 
consular official for purposes of Identification onij' with authenticated copies 
thereof which it may be desired to put in evidence.” The Assistant Secretary 
of State (Carr) to Con.sul Jackson. Dec. 6, 1933, JIS. Department of State, 
file 125.3895/81; the Comptroller General (McCarl) to the Secretary of 
State (Hull), Nov. 27, 1933, ihid. 125.3895 82. 

Regarding a request by the Fukien High Court in China that the American 
Consul at Fooeliow make available to the court certain records of the Con- 
sulate for use in connection nitli litigation between two Cliinese citizens, 
the Department saw no objection to permitting the court’s representative to 
examine the original documents at the Consulate or to the Consulate's send- 
ing the original documents in the custody of a member of the consular staff 
to the court for examination. It was also of the view that the Consul might 
furnish the court with ordinary copies if tliey would suffice, or with cer- 
tified copies provided the regular fee was charged. Ambassador Johnson to 
Secretary Hull, telegram 231, May 6, 1036, and Mr. Hull to Mr. Johnson, tele- 
gram 109, May 7, 1936, MS. Department of State, file 123.38,56/72. 

In June 1909 the American Consul at Hong Kong requested per- 
mission to testify concerning American immigration laws, at the 
trial of a suit on a promissory note for which procurement of illegal 
entry into the United States was the consideration. He was author- 
ized by the Department to testify in his personal capacity, “it 
being clearly under.stood that your statements are wholly unoflScial 
and in no wise binding on this government”. 

Consul Fuller to Secretary Knox, telegram of June 10, 1909, and the 
Chief Clerk of the Department (Carr) to Mr. Fuller, telegram of June 12, 
1909, MS. Department of State, file 19995. 

The American Consul General in Liverpool, having appeared under 
protest in divorce proceedings, was interrogated respecting the ac- 
ceptance of a marriage certificate as p?‘ima-facie evidence in courts 
in the United States. The Department of State instructed the Em- 
bassy in London to bring the matter to the attention of the British 
Foreign Office, stating: 

... It is believed . . . that such an officer should not be 
obliged to leave his official duties and be subjected to the em- 
barrassment of being called upon to testify regarding questions 
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of American law and procedure. So far as the Department is 
advised it is not customary for courts in the United States to 
summon British consular officers in this country to give testimony 
on similar questions arising with respect to the law or procedure 
in political units of His Majesty’s Governments. 

The Foreign Office agreed that it was “not proper that such an 
officer should be called upon compulsorily as an expert witness upon 
the law of his country”. 

Consul General Holland to Secretary Hull, no. 079, Feb. 14, 1935, and 
the Assistant Secretary of State (Carr) to the Cliarg6 d' Affaires ad interim 
to England (Atherton), no. 738, Mar. 5, 1935, MS. Department of State, file 
702.05/202; enclosure in (le.spatcli 1847 from the Counselor of Embassy In 
England (Atherton) to Mr. Hull, D.'*. 7, 1935, ihid. 702.05/226. 

An American. Vice Consul in Mexico inquired whether he should Before courts 
appear and testify before a military court, to which the Department 
of State replied : 

In the absence of treaty provisions exempting you from the 
necessity of testifying or specifying the manner in which your 
testimony should be received, it would appear that yoii are liable 
to respond to a summons made upon you by competent authority 
and in accordance with Mexican law to testify in a pending suit, 
whether of a civil or criminal nature. 

Under the general rule of international law, however, you may 
not be summoned to give evidence of matters of consular business 
or in order to produce to the court any part of the consular archives, 
and information which came to you in jmur official capacity you 
are privileged from disclosing, ior such information belongs to 
this Government. These immunities do not appear to extend to 
matters coming within the knowledge or observation of a Vice 
Consul in his capacity as an individual, simply because the facts 
concerning which he is i-equested to testify may be of a political 
character. 

Tbe Director of the Consular Service (Carr) to the Vice Consul at 
Progreso (Young), no. 204, Fob. 28, 191(5, MS. Dc.-partment of State, file 
125.7373/62. 

In November 1930 the American Vice Consul at Guaymas, Mexico, 
in compliance with an order received from a military prosecutor, 
appeared and gave testimony before an investigating body con- 
cerning the relation between tlie Consulate and a military officer 
during a recent revolution. Subsequently the Department of State 
instructed the Ambassador in Mexico to address a note to the Mexi- 
can Foreign Office, stating; 

In view of the circumstances of this case involving as it did 
a Mexican jiolitical matter, and the disclosure of information 
from the files of the Consulate} my Government is of the opinion 
that the practice which prevails generally among nations would 
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have indicated that the Prosecutor should have extended to the 
Vice Consul an invitation in writing to give testimony, contain- 
ing a statement as- to the purpose of the inquiry and setting 
forth a date on which the testimony could have been given 
sufficiently remote so as to afford opportunity for the Vice Consul 
to have consulted his Government in the premises. ... if my 
Government had been so consulted in the instant case, it would 
in all likelihood have given favorable consideration to the re- 
quest and authorized the Vice Consul to testify. 

The Mexican Foreign Office replied that its conduct was governed 
by the convention relating to consular agents, signed by both the 
United States and Mexico in 1928, and that if any irregularity 
existed in this case it was because it was conducted by local military 
officials who were unfamiliar with international usage and to whom 
the consular officer would have been justified in pointing out that 
their procedure appeared to be at variance with the usual rules 
governing such cases. 

Vice Consul Tepis to Secretary Stimson, no. 114, Nov 8, 1930, MS. 
Department of Stale, tile 812.203/1 ; Mr. Stimson to Ambasbodor Clark, no. 79, 
Jan. 27, 1931, Hid. 812,203/5; enclosure in despatch 389 from Mr. Clark 
to Mr. Stimson, Apr. 30, 1931, ibid. 812 203/6. 

The Department of Slate, in June 1923, instructed an American Consul 
in China that, under the law, he was bound to respond to a subpena 
issued by United States Naval ofBcials in China requiring him to appear 
and testify at a court martial. Consul Lupton to Secretary Hughes, 
telegram of June 27, 1923, and Mr. Hughes to Mr. Lupton, telegram of 
June 28, 1923, MS Department of State, file 123L97/148. 

In Sept. 1938 United States Naval authorities desired the testimony 
of the Vice Consul at CoUin, Panama, in court-martial proceedings. The 
Department of State raised no objection but stated that if official acts 
or record.? of the Consulate w'ere to be disclosed “detailed information 
as to nature of testimony or records involved should be telegraphed 
Department for further consideration’’. Consul Hall to Secretary Hull, 
telegram of Sept. 27, 1938, and Mr. Hull to Mr. Hall, telegram of Sept. 
20, 1038, MS. Deparlment of Slate, file 123 Gcerken, Forre.st K /171. 

The Department of State on Apr. 5, 1907 sent the following instructions 
to the Consul General at Chefoo, China, in regard to the authority of 
the United States Court for China over consular officers : 

“The United States Court for China has in general the same authority 
over the United States Consul in China in his personal capacity as if he 
vere a private citizen. ... It is, of course, true that the official duties con- 
nected with the position of United States Consul may frequently demand 
the attention of the Consul. In such cases, this fact should be brought 
to the attention of tlie court, which will doubtless show due consideration 
for the official busiues.s and jicrsonal convenience of consular officers In 
taking their testimony. It should be remembered, however, that it is 
ultimately for the court to determine whether or not a proper excuse 
exists for the nonattendance of a consular officer at any particular time. 
See Hartranft’s Appeal, 85 Pa. 433, Wigmore on Evidence, Sec. 2371. 
Once the Consul has taken the witness stand in response to proper direc- 
tion of the court, the propriety of liis answering any particular question 
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or producing any particular paper remains to be determined. A large 
privilege exists for secrets of state and official communications. The 
exact limits of this privilege have not been very clearly laid down by 
Judicial decisions. It seems clear, however, tliat the privilege covers all 
pending international matters of an official character, and this whether 
the information souglit is by way of obtaining copies of the consular 
records or by direct questions addressed to a consular officer. 

“The precise limits of the privilege would seem to be for the court 
to determine in each particular instance, and unless in case of very 
exceptional circumstances, where disobedience of the order of the court 
becomes imperative, the consular officer should, in the absence of specific 
instructions from the Department, accept the ruling of the court as to 
whether or not any partlcuiar matter is within the scope of tlie privilege. 

“In this connection it should be noted that R.S. 896 [28 U.S.C. §677] 
provides tliat ‘copies of ail official documents and papers in the office 
of any consul, vice consul, or commercial agent of the United States, and 
of all official entries In tlie books or records of any such office, certified 
under the hand and seal of sucli officer, shall be admitted in evidence 
in the courts of the United States.’ 

“Inasmuch as ample provision is thus made for obtaining official copies 
of documents on file at the consulale in all proper cases, and inasmuch 
as these copies are expressly made admissible in evidence, it would 
seem tliat tlie records themselves should ordinarily not be produced in 
court. It is not intended absolutely to prohibit the production of official 
records by consular officers wiien convenient, but to suggest the unde- 
sirability of such action under ordinary circumstances and to point out 
that the existence of R.S. 890 by providing an adequate method for 
proving copies of official records would seem to exclude by inference the 
power of any court to require the production of the original. See Wig- 
more on Evidence, Sec. 2373.” 

The Second Assistant Secretary of State (Adee) to the Consul General 
at Chefoo (Fowler), no. 268, Apr. 5, 1907, MS. Department of State, file 
552/64-65. 

In 1917 an American consular officer in Brazil received from a United 
States District Court in New York a document purporting to be a com- 
mission for the taking of the testimony of the Consul General relative 
to his relations with a company involved in litigation. The Consul General 
transmitted his testimony, in the form of affidavits, to the Department 
of State wliich, in a letter of June 1, 1!)17, stated to the clerk of the 
court : 

“While there was apparently no legal obligation on the part of the 
Consul General to respond to interrogatories transmitted to him in this 
seemingly irregular manner, he has . . . prepared certain affidavits in 
which he undertakes to set forth the facts called for In the interrogatories 
and cross-interrogatories propounded in this so-called ‘commission’. At 
the suggestion of the Consul General the Department transmits to you 
herewith copies of these affidavits, which have been sworn to by the 
Consul General before the Vice Consul at Rio de Janeiro.” 

At the same time the Department informed the Consul General as 
follows : 

“If in tile future you ai'e summoned in a legal way by a Brazilian 
court of competent Jurisdiction to answer inquiries propounded under 
letters rogatory issuing in a regular manner from a court in the United 
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Stutes, you should endeavor to give such information as is requested of 
you. Otherwise, you may, in the event of the receipt by you of requests 
similar to that in this case, furnish such information as you may deem 
appropriate either in the form of an extract of the records of your ofllce 
or of an oflieial statement of the facts of the case. In neither event, 
however, should you furnish copies of any official communications re- 
corded in your office without specific authorization of the Department." 
Consul General Gottschalk to Secretary Lansing, no. 771, Apr. 10, 1917 ; 
the Second Assistant Secretary of State (Adee) to the Clerk of the District 
Court of the United States for the Western District of New York (Petrie), 
June 1, 1917; the Director of the Consular Service (Carr) to Mr. Gott- 
schalk, June 1, 1917 : MS. Department of State, file 081.32/9. 


TAXATION 

§438 

In 1932 the Department of State communicated with the Gover- 
nors of certain States on the subject of taxation of officials of foreign 
governments residing and holding positions under such foreign gov- 
ernments in those States, stating in part : 

It is customary under international practice to grant exemp- 
tion from taxation to consular officers of other countries on 
CTounds of international comity and reciprocal favor. This has 
been embodied in numerous conventions and treaties . . . This 
Government also exempts all foreign consular officers and the 
employees of foreign consulates in the United States owing 
allegiance to a foreign government on a reciprocal basis from 
payment of federal income taxes on the salaries, fees and wages 
received in compensation for consular services. Exemption to 
all other employees of foreign governments who are nationals 
of the state by which they are employed is granted in accord- 
ance with the policy of this Government to exempt from taxa- 
tion the salaries of agents of foreign governments who render 
services in this country in connection with legitimate govern- 
mental activities undertaken by such governments. Foreign con- 
sular officers are exempt in the District of Columbia from the 
payment of personal property taxes on automobiles and other 
personal property, either tangible or intangible, owned by them, 
in addition to exemption from Federal income tax. . . . 

It is believed that taxation of persons in the categories men- 
tioned by a state or a municipal government in the United States 
not only would be at variance with the practice now generally 
adopted in other countries but might subject American officers 
abroad to similar taxation by foreign countries. 

Secretary Stimson to the Governors of certain States, May 23, 1932, 
MS. Department of State, file 702.0611/444A. 

Article XIX of the treaty of friendship, commerce, and consular rights 
of 1923 between the United States and Germany, 4 Treaties, etc. (Tren- 
with, 1938) 4199, provides: 
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“Consular officers, including employees in a consulate, nationals of the 
State by which they are appointed other than those engaged in private 
occupations for gain within the State where they exercise their functions 
shall be exempt from all taxes, National, State, Trovineial and Municipal, 
levied upon their persons or upon their property, except taxes levied on 
account of the possession or ownership of immovable property situated in, 
or income derived from property of any kind situated or belonging within 
(he territories of the State within which they eieieise their functions. 
All consular officers and employees, nationals of the State appointi)ig 
them shall be exempt from the payment of taxes on the salary, fees or 
wages received by them in compensation for their consular services." 

A similar provision has iieen adopted in various other agreements 
entered into by the United Stales. Of like import is article 20 of the 
Habana convention of 192S regarding consular agents. Ibid. 4741. 

An inquiry from the Mexican Ambassador in Washington con- 
cerning the taxation by the United States of consular telegraph 
and telephone messages was referred by the Department of State 
to the Treasury Deiiartment, which said in reply: 

. . . the General Counsel of the Treasury Department, under 
date of August 14, 1940, held that as a matter of international 
law one sovereign may not levy a tax on the transaction of 
governmental functions by a foreign sovereign government where 
the tax or its direct burden will fall upon that government. 
This Department has, therefore, departed from its former 
policy, and a distinction must now be made between ofRcial 
telephone and telegraph messages, and services, and those of 
unofficial character. 

The Mexican Ambassador (Najera) to the Secretary of State (Hull), 
Sept. 24, 1940, and the Assistant Secretary of State (Long) to the Secre- 
tary of the Treasury (Morgenthau), Oct. 10, 1940, MS. Department of 
State, file 702.1211 Taxation/64; the Acting Secretary of the Treasury 
(Gaston) to Mr. Hull, Feb. 21, 1941, ibid. /CS; the Assistant Secretary 
of Stat(! tBerie) to Sedor Nfijera, Mar. 7, 1941, ibid. /64. 

The Internal Revenue Code of February 10, 1939, provides : 

Sec. 116 

. . . The following items shall not be included in gross income 
and shall be exempt from taxation under this title : 

(h) . . . — Wages, foes, or .salary of tin employee of a foreign 

government (inclutling a consular or other officer, or a nondiplo- 
uiatic representative) received as compensation for official serv- 
ices to such government — 

(A) If such employee is not a citizen of the United States ; 
and 

(B) If the services are of a character similar to those per- 
formed by employees of the Government of the United States 
in foreign countries ; and 


Official 

business 


Taxation 
of Income 
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(C) If the foreign government whose employee is claim- 
ing exemption grants an equivalent exemption to employees 
of the Government of the United States performing similar 
services in such foreign counti'y. 

63 Stat. 50; 26 U.S.C. §l]6(7i). The provision appeared originally as 
an amendment to the Revenue Act of 1934 (49 Stat. 908) and was included 
In the Revenue Acts of 1936 (49 Stat. 1691) and 1938 (52 Stat. 500). 

The Department of State in 1913 transmitted to the Treasury Depart- 
ment an inquiry from the British Embassy as to the position of the 
United States concerning the exemption of consular oflBcers from the op- 
eration of the income-tax law. The Treasury Department replied: 

“A tax upon their official salaries or fees would be a tax upon the instru- 
mentality of the powers which they represent. It appears that it is 
the general rule of all Governments to exempt from taxation the agen- 
cies of other Governments necessary to carry into effect and secure dip- 
lomatic and commercial relations between the nations of the world. 

“Replying, therefore, specifically to your inquiry, you are informed 
that the Income of consular officers derived from their salaries or fees, 
or from Investments outside of the United States, is exempt from the 
income tax.” 

The Assistant Secretary of State (Osborne) to the Secretary of the 
Treasury (McAdoo), Nov. 29, 1913, MS. Department of State, file 
811.6123/11; Mr. McAdoo to the Secretary of State (Bryan), Dec. 6, 
1913, Hid. 811.5123/18. This ruling was reaffirmed in a letter of the 
Acting Secretary of the Treasury to the Secretary of State (Lansing), 
Apr. 20, 1918, ihid. 702.0611/97. 

Article 83 of Regulations 45 (1020 ed.) Relating to the Income Tax 
and War Profits and Excess Profits Tax Under the Revenue Act of 1918 
provided ; 

“. . . The Income of foreign ambassadors and ministers from invest- 
ments in bonds and stocks and from interest on bank balances, and the 
fees of foreign consuls, are exempt from tax, but income of such foreign 
officials from any business carried on by them in the United States 
would be taxable. The compensation of citizens of the United States 
who are officers or employees of a foreign Government is, however, not 
exempt from tax.” 

A provision to the same effect was included in article 86 of Regulations 
62 Relating to the ... Revenue Act of 1921. 

In a letter from the Treasury Department to the Department of State, 
dated Mar. 25, 1919, it was said : 

“Consuls and Consuls General as such have no Immunity from taxa- 
tion by reason of their employment by foreign governments, and in regard 
to tax liability are subject to the same rules as other individuals. It 
may be added that the salaries of persons recognized by the State De- 
partment as having a diplomatic status . . . are exempt by reason of 
their diplomatic status, under international comity. Consular officers as 
such do not have such status. 

“The Revenue Act . . . applies to the entire income of citizens and resi- 
dents of the United States, and to the income of nonresident aliens, so far 
as such income is derived from sources within the United States.” 

Refi rence was made to Treasury Decision 2794, 21 T.D. (Internal Revenue, 
1919) 38, defining “residence” and “nonresidence”, and it was said : 
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. . Umler one of the i)rovisions of timt Treasury Decision, a Consul who 
comes to tlie United States for tlie purpose of occupying a particular Con- 
sular post for a definite period set out in tiie order appointing liim, and who 
has the intention of returning to his native country at the expiration of 
such definite time, unless tlie appointment should be renewed. Is a non- 
resident, but except under the particular facts here outlined, the question 
as to wlietlier lie is a resident or nonresident would be subject to the general 
provisions therein set forth. Certainly if he definitely intended to make 
ids home in the United States, or if he was without Intentiou to return at 
once as soon as his period of offlce expired, lie would be regarded as a 
resident.” 

The Department of State, in replying on July 18 of that year, pointed out 
that under this decision a considerable number of foreign consuls might 
be regarded as alien residents of tliis country and therefore subject to tax- 
ation on any part of their incomes except tlieir fees. The opinion was ex- 
pressed that ‘‘in the matter of the taxation of consuls there does exist 
a policy of international comity, which, to a certain extent, should relieve 
consular officers from the burden of taxation.” The Department referred 
to treaty provisions exempting consuls from such taxation and to precedents 
collected in V Moore's Digest 86 et seq. In suggesting that the Treasury 
Department modify its ruling, it was urged that “reciprocal comity appears to 
be the basis of any exemption of taxation extended to consuls, whether such 
exemption is definitely fixed by treaty or depends upon a policy of Inter- 
national practice". In its reply of July 30, 1919 the Treasury Department 
stated : 

. An alien who represents a foreign country in the capacity of a 
consular officer, although phyislcally located within the United States, would 
not be classified as a resident alien. His status for income tax purposes 
would be that of a nonresident alien, and Inasmuch as nonresident aliens 
are only subject to tax with respect to income derived from sources within 
the United States, such consular officers would be subject to tax only 
with I'espect to income derived from sources within the United States, ex- 
clusive of income received in their official capacity.” 

The Assistant Secretary of the Treasury (Shouse) to the Acting Sec- 
retary of State, Mar. 25, 1919, and the Assistant Secretary of State (Phillips) 
to the Secretary of the Treasury (Glass), July 18, 1919, MS. Department of 
State, file 702.0611/22 ; Mr. Shouse to Secretary Lansing, July 30, 1919, ibid. 
702.0611/28. 

In a letter of May 21, 1923 the Treasury Department said ; 

“It is held by the Department that the place where personal services are 
rendered is the source of income regardless of the residence or character 
of the payer, of the place in which the contract for services was made or of 
the place of payment. The exemption from taxation of Canadian Im- 
migration officers who are stationed in tlie United States has not been on 
the ground that the compensation of such persons is Income from sources 
without the United States . . . Sucli exemption has been in accordance 
wltli the policy of tlie Department to exempt from taxation the salaries 
of agents of foreign governments who render services in this country In 
connection with legitimate governmental activities undertaken by such 
governments." The Acting Assistant Secretary of the Treasury (Platt) to 
the Secretary of State (Hughes), May 21, 1923, MS. Department of State, 
file 702.06^/5. 
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In a letter of Sept. 11, 1922 to the Department of State, the Treasury 
Department said ; 

. . Article 86 of Regulations 62 provides that the fees of n foreign con- 
sul are exempt from, income tax. The term ‘consul’ as used in this article 
includes consular oflicurs but does not include employees of the foreign 
consulates. Alien employees of foreign consulates in the United States are 
liable to Federal income tax on compensation received for services rendered 
to the consulate." 

This statement was reaffirmed in a letter from the Treasury Department, 
dated Apr. 26, 1923, and it was added that — 

“. . . it has been the policy of this Department to exempt from taxation 
the salaries of the agents of the instrumentalities of foreign governments 
for services rendered in the United States in connection with legitimate 
governmental activities undertaken by such governments. 

“Under these rulings the compensation of a citizen of the United States 
who is employed in any capacity at a foreign legation or embassy at this 
capital or a foreign consulate in this conntry is not exempt from tax whether 
such American citizen is a member of the diplomatic suite of a foreign am- 
bassador or minister or a consular officer of a foreign country, while the 
compensation of a citizen of a third nationality who is a member of the 
diplomatic suite or a consular officer would be exempt from tax.” 

Thereafter, on June 20, 1923, the Department of State requested that 
the Treasury Deitartment consider modifying its ruling so as to extend 
the exemption to consular employees as well as to consular officers. 
It was also requested that the exemption be confined to officers and em- 
ployees nationals of the state appointing them, and tliat it be extended 
only on the basis of reciprocity. In its reply of July 9, following, the 
Treasury Department adopted these suggestions, except as to the condi- 
tion of reciprocity. As the result of further representations by the 
Department of State, this condition was agreed to in subsequent cor- 
respondence. 

The Assistant Secretary of the Treasury (Clifford) to the Secretary 
of State (Hughes), Sept. 11, 1922, MS. Department of State, file 702.0656/7; 
the Assistant SecretaiT of the Treasury (Moss) to Mr. Hughes, Apr. 26, 
1923, and the Under Secretary of State (PhilUjis) to the Secretary of 
the Treasury (Mellon), June 20, 1923, ibid. 701.0011/231; IMr. Moss to 
Mr. Hughes, July 9, 1923, and the Third Assistant Secretary of State 
(Wright) to Mr. Mellon, Nov. 7, 1923, ibid. 701.0011/235; Mr. Moss to 
Mr. Hughes, Nov. 20, 1923, ibid. 702.0611/93; tin; Assistant Secretary of 
the Treasury (Wadswwth) to Mr. Huglics, Apr. 7, 1924, and Mr. Hughes 
to Mr. Mellon, May 5, 1924, ibid. 702.0611/122; the Acting Secretary of 
the Treasury to Mr. Hughes, July 18, 1924, ibid. 702.0611/132. 

Article 86 of Regiilations 65 Relalijig to ... the R'eveuuc Act of 
1924 accordingly contained the following provision: 

“All foreign consular officers and employees in foreign consulates in 
the United States who ai'e nationals of the States appointing them are 
exempt from Federal income tax with respect to the w'ages, fees, and 
salaries received by them in compensation for their consular services, 
provided the appointing State grants a similar exemption to citizens of 
the United States who are American consular officers or employees of 
the American consulates in such State. The income received by foreign 
consular officers and employees of foreign consulates from investments in 
the United States in bonds and stocks and from interest on bank balances 
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as well as income from any business carried on by them in the United 
States is subject to Federal income tax.” 

Similar provisions were included in article 86 of Regulations 69, article 
641 of Regulations 74, article G41 of Regulations 77, and article 116-1 of 
Regulations 80, relating to the Revenue Acts of 1926, 1928, 1932, and 1934, 
respectively. 

In replying on Mar. 20, 1934 to an inquiry from the Department of 
State as to the exemption of official representatives of the Chilean Gov- 
ernment in the United States, the Treasury Department, after referring 
to article 641 of Regulations 77, said : 

“Official representatives of foreign governments in the United States 
not in a diplomatic or consular character are not entitled to exemption 
from the Federal income tax under international law and are subject to 
the tax, irrespective of the character of the services they perform, in 
the absence of statutory or treaty provlsion.s granting exemption 
therefrom.” 

The Assistant Secretary of State (Carr) to the Acting Secretary of 
the Treasury, Dec. 21, 1933, MS. Department of Slate, file 701.0611/444 ; the 
Acting Secretary of tlie Treasury (Gibbons) to the Secretary of State 
(Hull), Mar. 20, 1934, ibid. 701.0611/464. ^ 

In a letter of May 10, 1934 the Treasury Department affirmed the 
above view, pointing out that it marked a departure from earlier practice. 
The Department of State requested that the decision be reconsidered and 
stated that it presumed that no change was contemplated in article 641 
of Regulations 77. Tlie Treasury Department replied on Aug. 7, 1934, 
reaffirming the above ruling and stating that its extension to include 
consular officers was contemplated. Referring to existing practice It 
stated : 

“. . . Under the practice thus established the exemption in question 
has been granted not as a matter of right under any recognized principle 
of international law. Act of Coiigres.s, or treaty provision, but soleiy as 
a matter of administrative policy, and, for the reasons already stated, 
the practice is one which, however meritorious from the standpoint of 
administrative policy or expedicnc.v. is now regarded by this Department 
as lndefen.sible from the standpoint of the law. . . . 

“Unless Congress or the treaty-making authorities declare such policy, 
it cannot be assumed to be the policy of the United States to grant 
exemptions from taxation on the basis of reciprocity. . . . 

“The formulation of such policies is not within the province of the 
executive department of the government. 


“You refer particularly to rulings of this Department which classify 
official representatives of foreign governments in the United States for 
Federal income tax purposes as resident and nonresident aliens. In this 
connection you are advi.sed tliat there has been no chiinge in the practice 
of this Department in classifying as nonresident aliens foreign consular 
officers or other nondiplomatic representatives of foreign governments in 
the United States engaged in carrying on legitimate governmental activities 
undertaken by .such foreign governments. The change of policy evidenced 
by this Department in the letters of March 20, 1934, and May 10, 1934, 
has the effect of subjecting to Federal Income tax the income of such 
individuals from sources within the United States consisting of compensa- 
tion for services rendered in the United States, which, under the pre- 

!»:i7407 (> — ."ii — VIII,. IV- - -no 
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existing practice, had been exempted from the tax. Under the law gross 
income from sources within the United States includes compensation for 
labor or personal services performed within the United States regardless 
of the residence of the payor, of the place in which the contract for 
services was made, or of the place of payment.” 

In replying on Sept. 6, 1031 the Department of State said that the 
proposed ruling probably would adversely affect American consular per- 
sonnel abroad and asked that the action be deferred until the matter 
could be presented to Congress. The Treasury Department concurred, 
and the action undertaken by the two Departments led to the enactment 
of §llQ(/i) of the Revenue Act of 1934 (ante, p. 775). 

The Secretary of the Treasury (Morgenthau) to the Secretary of State 
(Hull), May 10, 1934, and Mr. Hull to Mr. Morgenthau, June 20, 1034, MS. 
Department of State, file 102.02 Taxation/79 ; Mr. Morgenthau to Mr. Hull, 
Aug. 7, 1934, and the Acting Secretary of State (Moore) to Mr. Morgen- 
thau, Sept. 6, 1934, ibid. 102.02 Taxation/80. 

Article 116-1 of Regulations 94 and article 116-1 of Regulations 101, 
relating respectively to the Revenue Acts of 1936 and 1938, contain the 
following provision : 

“. . . The income received by employees of foreign governments (other 
than ambassadors, ministers and members of their households including 
secretaries, attaches and servants) from sources other than their salaries, 
fees, or wages, referred to above, is subject to Federal income tax. The 
compensation of citizens of the United States who are oflicers or em- 
ployees of a foreign government is not exempt from income tax.” 

Mivate respect to the proposed taxation of an American Consul in 

ticome Great Britain on private income derived from sources within the 
United States, a memorandum was prepared by the Office of the 
Solicitor for the Department of State, in 1909, in which it was said, 
after reviewing precedents: 

In the absence, then, of a treaty provision with Great Britain, 
it is not seen^ that the Government of that country is under any 
legal obligation to exempt our consular officers from the pay- 
ment of a tax upon their private incomes, even if derived from 
property situated in the United States. 

The Department instructed tlie Ambassador in Great Britain in- 
formally to request of the British Government that “upon the 
grounds of international comity and reciprocal favor, it extend the 
present exemption from the income tax of the official incomes of 
foreign consuls so as to include the private income of American 
consular officers derived from property located outside the United 
Kingdom”. The British Foreign Office declined to grant an 
extension. 

Secretary Knox to Ambassador Reid, no. 972, Apr. 21, 1909, and memo- 
randum of the Solicitor for the Department of State, Mar. 1, 1909, MS. 
Department of State, file 16545/4; the Embassy in Great Britain to Mr. 
Knox, no. 945, June 17, 1909, ibid. 16545/8. 

In 1923 a demand was made on the American Consul in Madras, India, 
by the Madras corporation, for the payment of a professional tax based 
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upon his oflacinl salary. The Department of State instructed him to de- 
cline to pay the tax and, at the same time, instructed the Ambassador in 
London to bring the matter to the attention of the British Foreign Office 
in an endeavor to secure exemption on the grounds of international 
comity and reciprocal favor. The Consul subsequently reported to the 
Department that the British Government did not desire to take any 
action to prevent the collection of the tax and that it appeared that 
British authorities believed that British consular officers were required to 
pay similar taxes in various parts of the United States. In May 1925 the 
Department instructed the Ambassador in London to Inform the Foreign 
Office that consular officers in the United States were taxed only on in- 
vestments made and property owned In the United States and that such 
taxes could not he considered a precedent for the collection of taxes on 
the official incomes of consular officers. The Ambassador was further 
instructed to state that “it appears to be the practice now generally 
adopted in other countries to exempt foreign consular officers, nationals of 
the country appointing them, from the payment of taxes on the incomes 
received and the compensation paid them for the performance of their 
official duties". The Embassy reported in February 1926 that it had 
received a report that, pending further consideration, the taxes In ques- 
tion were, ns a special case, being paid ex gratia by the Government of 
Madras to the corporation on behalf of the officers without prejudice 
to any of the general questions Involved. Consul Doolittle to Secretary 
Hughes, no. 230, Aug. 27, 1923; Acting Secretary Phillips to Mr. Doolittle, 
telegram of Oct. 10, 1923; Assistant Secretary Harrison to Ambassador 
Harvey, no. 984, Oct. 11, 1923; MS. Department of State, file 702.0645/3. 
The Vice Consul in Madras (Case) to Mr. Hughes, no. 129, Sept. 24, 
1924, ihid. 702.0645/10; Mr. Harrison to Ambassador Houghton, no. 12, 
hlay 13, 1925, iWA. 702.0645/11; the American Embassy In London to 
Secretary Kellogg, telegram 26, Feb. 10, 1926, ibid. 702.0645/20. 

In 1930 an American consular officer in Great Britain was requested 
to make an income-tax return of all income except official emoluments. 
The Department instructed the Ambassador: 

“Under existing regulations in the United States, the British consular 
officers assigned to this country are regarded ns non-resident aliens by the 
Bureau of Internal Revenue and are accordingly taxed upon only that por- 
tion of their income which Is derived from sources within the United States 
(see Income Tax Regulations 74, Article 641). You are directed to bring 
this matter to the attention of the Foreign Office, taking care to emphasize 
the fact that in requesting relief from the United Kingdom’s income tax for 
American consular officers, this Government desires such relief to apply 
only to such portion of their non-official income as is derived from sources 
outside of the United Kingdom, on a basis of reciprocity.” 

The Foreign Office advised that under British law no change was possible. 
This position was maintained throughout ensuing discussions, which con- 
tinued over a period of several years. In the final note on the subject, 
however, the British Government emphasized that a consul's liability “so 
far as concerns income from sources outside the United Kingdom, would 
be on only such part of that income as is received in or remitted to the 
United Kingdom". 

Counselor of Embassy (Atherton) to the Secretary of State (Stimson), 
no. 610, Jan. 28, 1930, and Assistant Secretary Castle to Ambassador Dawes, 
no. 458, Aug. 1, 1930, MS. Department of State, file 702.0641/61 ; the First 
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Secretary of Embassy (Cqx) to Mr. Stimson (with enclosures), no. 1317, Oct. 
22, 1930, ibid. 702.0641/65; Mr. Atherton to Mr. Stimson (with enclosures), 
no. 2307, Oct. 8, 1931, and Assistant Secretary Carr to Mr. Atherton, no. 
1015, Dec. 3, 1931, ibid. 702.0641/68; Mr. Atherton to Mr. Stimson (with 
enclosure), no. 123, May. 31, 1^2, and Mr. Carr to Mr. Atherton, no. 147, 
July 28, 1932, ibid. 702.0641/69; Mr. Atherton to Secretary Hull (with en- 
closures) , nos. 747 and 144, Mar. 21 and Aug. 9, 1933, ibid. 702.0641/73, /81. 

. . . The income received by foreign consular officers and em- 
ployees of foreign consulates from investments in the United 
States in bonds and stocks and from interest on bank balances as 
well as mcome from any business carried on by them in the 
United States is subject to Federal income tax. 

The Assistant Secretary of State (White) to the Peruvian Ambassador 
(Freyre), May 25, 1932, MS. Department of State, file 701FE&CC/25. 

The American Ambassador in France, in December 1921, trans- 
mitted to the Department of State correspondence with the French 
Foreign Office concerning the levying of income tax upon interest 
earned by the personal funds of an American consular officer on 
deposit in a French bank. The Foreign Office had pointed 
out that the tax applied only to those having their domicil in France 
or who were in business there and, accordingly, did not apply to 
diplomatic officers, and that, since consular officers were considered 
to be domiciled in France, the funds in question were not entitled 
to exemption unless they belonged to the Government of the United 
States. The Department, on July 14, 1922, instructed the Ambassador : 

The conclusion has, however, been reached that it is inadvisable 
to request that the Consul be exempted from the payment of the 
taxes in question under Article II of the Consular Convention 
with France of 1853 [1 Treaties, etc. (Malloy, 1910) 529] provid- 
ing in part for the exemption of American consular officers in 
France from the payment of direct and personal taxes . , . 

It was added that the Treasury Department Avas willing, in view of 
the above treaty provision, to exempt French Consuls not citizens or 
engaged in business in the United States from such taxation on per- 
sonal bank accounts, on the basis of reciprocity, and the Ambassador 
was instructed to approach the French authorities in this regard. He 
reported in December 1922 that the French Government had expressed 
its unwillingness to consider the proposal. 

Ambassador Herrick to Secretary Hughes (with enclosures), no. 989, 
Dee. 16, 1921, MS. Department of State, file 702.0651/6; the Director of the 
Consular Serv'ice (Carr) to Mr. Herrick, no. 367, July 14, 1922, ibid. 
702.0651/7 ; Mr, Herrick to Mr. Hughes, (with enclosures), no. 2712, Dec. 22, 
1922, ibid. 702.0051/17. 

In reply to an inquiry from an American Consulate in Japan as 
to whether Japanese employees and American clerks at the Consulate 
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were liable for the payment of Japanese income tax on salaries re- 
ceived from the United States, the Department, in May 1923, said 
that it knew of no international practice upon which exemption could 
be claimed and that the matter, in the absence of a treaty, was gov- 
erned by Japanese law. 

The American Consulate at Nagasaki to Secretary Hughes, telegram ot 
May 11, 1923, anti Mr. Hughes to the Consulate, telegram of May 18, 19S!3, 
MS. Department of State, file 894.5123/41. 

In reply to a despatch of February 1933 from an American Consul 
in Turkey relating to the payment of taxes assessed by the Turkish 
Government against salaries received from the United States by 
the foreign staff of the Consulate and suggesting an allotment for 
this purpose, the Department of State said that — 

any tax imposed by Turkish Government on salaries if paid is 
for payment by the employee and is not proper charge against 
the Government of the United States or payable from appro- 
priated funds. If you are making such payments you should 
discontinue immediately. Attempt to collect such taxes from 
your ofBce would be in the nature of taxation of the Government 
of the United States and therefore cannot be approved. 

The Department said further: 

Aside from the question of the availability of funds for this 
purpose this Government cannot recognize any liability for its 
payment, directly or indirectly, of taxes or contributions for 
social security or other purposes imposed by a foreign govern- 
ment. 

Consul George to Secretary Stimson, no. 28, Feb. 21, 1933; Acting Sec- 
retary Moore to Consul Lewis, telegram of Dec. 11, 1936; Assistant 
Secretary Carr to Mr. Lewi.s, Dec. 14, 1936: MS. Deiiartnient of State, 
file 125.8734/244. 

In the absence of applicable treaty provisions, taxes on real 
or personal property of foreign consuls in the several states 
of the United States are subject to regulation by the states in 
which the consuls are stationed. There is no treaty between 
the United States and Great Britain relating to this subject. 

The Legal Adviser of the Department of State (Hackworth) to Frank 
H. Thompson, Nov. 24, 1931, MS. Department of State, file 702.4111/1194. 

As a result of the Department’s investigation it seems safe 
to say that if taxes are levied and collected upon consular 
premises owned by the Imperial Japanese Government in Hono- 
lulu, such property is but receiving the same treatment as would 
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Treaty 

exemptions 


be accorded similar property owned by any Government, within 
American territory. 

The Third Assistant Secretary of State CWilson) to the Second Secretary 
Of the Japanese Embassy (Hanihara), July 25, 1907, MS Department of 
State, file 7827. 

The American Consul General in London protested, in 1922, 
against the payment of property taxes on the property occupied 
by the Consulate General. The lease of the premises stipulated for 
the payment of these taxes by the lessee, but the Consul General was 
of the opinion that payment would involve unfair discrimination by 
reason of the fact that a Russian trade delegation, which was said 
to perform consular functions, was accorded exemption. The De- 
partment of State pointed out that British officers did not enjoy such 
exemption in the United States, although the taxes were probably 

paid ihdirectly as part of the rent, and that — 

\ 

With respect to the spmal considerations granted to the Soviet 
delegates _ • • ■ the United States does not have a consular con- 
vention with Great Britain providing that American consular 
officers shall receive most favored nation treatment, 

•••»•• t 

Since the Government of the United States is not in a position to 
exempt premises that may be occupied by British consular offices 
in this country from the payment of state and municipal taxes and 
thereby reduce the rental of such premises paid by the British 
Government, the Department considers that it 'would be im- 
proper to ask the British Foreign Office to grant American con- 
sular officers a favor for which it cannot grant the same equivalent 
to British consular officers in the United States. 

Consul General Skinner to Secretary Huglies, no. 13027, May 5, 1922, MS. 
Department of State, file 702 0641/37: Mr. Skinner to Mr. Hughes, no. 14625, 
Feb. 21, 1923, and the Director of the Consuinr Service (Carr) to Mr. 
Skinner, Mar. 23, 1923, ibtd. 702.0641/47. 

With reference to the intended purchase by the Italian Govern- 
ment of a building in New York city for use as a consulate general, 
the Italian Charge d’AlIaires in the United States inquired of the 
Department of State whether this transaction, as well as the building 
in question, would be exempt from taxation by virtue of article 19 
of the treaty of 1923 between the United States and Germany (4 
Treaties, etc. [Trenwith, 1938) 4199) and applicable most-favored- 
nation provisions in the treaty between the United States and Italy. 
The reply was as follows : 

The most favored nation clause referred to in the above quoted 
article would seem to relate to the privileges of consular officers 
but not to the specific privileges conferred by the above quoted 
provision of the treaty between the United States and Germany. 
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I should add, moreover, that even if it should be conceded that 
by a broad interpretation the most favored nation clause contained 
in Article 17 could embrace within its provisions the above 
quoted clause of Article 19, in t.lie estimation of this Govern- 
ment, the benefits of this clause could only be invoked by your 
Government on a basis of reciprocity. 

The Italian Embassy to Secretary Stimson, July 14, 1930, and the 
Assistant Secretary of State (Castle) to the Italian Charge d’ Affaires ad 
interim (Marchetti), Aug. 8, 1030, MS. Department of State, file 
702.6511/741. 

In 1935 officials of Norfolk, Virginia, raised a question as to 
liability of foreign consular officers to municipal taxes on tangible 
personal property owned by them and located within the city. The 
Department of State referred to article XV of the treaty of friend- 
ship and general relations of July 3, 1902 between the United States 
and Spain (2 Treaties, etc. [Malloy, 1910] 1705) exempting con- 
sular officers of the two countries, who are citizens or subjects of 
the country which they represent, “from all National, State, Provin- 
cial and Municipal taxes except on real estate situated in, or capital 
invested in the country to which they are commissioned”, and stated 
that consular officers of countries possessing appropriate most- 
favored-nation treaties with the United States were entitled, on a 
reciprocal basis, to this exemption. 

The Assistant City Attorney of Norfolk, Virginia (Old) to the Secretary 
of State (Hull), Nov. 8, 1935, and the Acting Legal Adviser of the De- 
partment of State (Baker) to Mr. Old, Nov. 18, 1935, MS. Department of 
State, file 702.06/290. 

In 1914 an American consular officer in Wales complained that 
a tax had been assessed against him by local borough authorities. 
He stated that the tax seemed to be a “poor rate” and to be based 
on the rental value of his official residence. He was informed by 
the Department that — 

In the absence of any treaty between the United States and Great 
Britain exempting consuls from the taxes assessed against you 
by a Local Govemment Board, and the British Government being 
apparently unwilling to exempt you from these taxes as a matter 
of comity, there does not appear to be any ground on which you 
may properly claim exemption from the taxes. 

Consul liivingsfon to Secretary Bryan, no. 50, June 16, 1914, and the Di- 
rector of the Consular Service (Carr) to Mr. Livingston, no. 33, July 16, 
1914, MS. Department of Slate, file 702.0641/5. 

The question having again ari.^^en in 1!£10, the Department, in declining to 
take any steps in the matter, pointed out that British officers in the United 
States miglit, in effect, pay the same tax, even though It was nominally col- 
lected from the owner of the premises. Consul General Skinner to Sec- 
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i-etary Colby, no. 9640, May 26, 1920, and the Director of the Consular Service 
(Carr) to Mr. Skinner, July 24, 1920, ibid. 702.0641/18. 

In a despatch of March 1925 an American consular officer proposed 
that efforts be made to secure exemption from the German rental 
tax on premises occupied by American consular officers. The Con- 
sul contended that, when such taxes were assessed against property 
and added to the rental of the premises, they amounted to a personal 
tax on the Consul, from which he should be exempt under applicable 
treaty provisions. The Department of State informed him that it 
was unnecessary to decide whether such a tax was in fact a direct 
tax imposed upon the Consul and added : 

. . . however, your attention is drawn to the fact that this 
Government has always considered that luxury taxes are taxes 
imposed upon the seller of a commodity and has constantly 
refused to exenijit foreign diplomatic officers in this country 
from paying the amount of such tax, although such taxes neces- 
sarily must oe taken into account when the price of a commodity 
is fixed, and in many instances is doubtless set forth in the bill 
rendered by the vendor at the time of purchase. 

After quoting article XIX of the treaty of friendship, commerce, 
and consular rights concluded in 1923 between the United States and 
Germany (4 Treaties, etc. [Trenwith, 1938] 4199) the Department 
said: 


It will be observed from the foregoing provisions that taxes 
levied on consular officers on account of the possession of real 
estate is [are] expressly excepted from the general exemption 
of taxation granted to such officers. It would appear, therefore, 
that the rental tax assessed by the German local authorities 
at Leipzig, even if directly imposed upon the American Consul 
at that place on account of his possession of real estate, would 
be permissible under this Article. It will be observed more- 
over, that only buildings owiicd by foreign governments are 
exempt from taxation and that therefore should this Govern- 
ment lease property for use as a chancery or consular offices 
in Germany, it ■would not be exempt from taxation under the 
new Treaty. 

The American Consul in charge at Berlin (Davis) to the Secretary 
of State (Kellogg), no. 2137, Mar. 7, 1925, and the Under Secretary of 
State (Grew) to the Chargfi d’Affaires ad interim in Berlin (Bobbins), 
no. 3803, Apr. 9, 1925, MS. Department of State, file 702.0662/24. The De- 
partment’s instructions of June 1930 and April 1933 reaffirmed the above 
position. The Assistant Secretary of Stale (Carr) to tlie Ambassador in 
Germany (Sackett), no. 95, June 2, 1930, ibid. 702.08/256; Mr. Carr to the 
Consul General at Berlin (Messersmith), Apr. 18, 1933, ibid. 702.0662/69. 



AMENABILITY TO LOCAL JURISDICTION 


787 


. . . the jurisdiction of tlie Transvaal authorities over the 
estate of Mr, Bray [a deceased American consular officer] and 
the collection of an inheritance tax upon it would seem to be 
legally unimj^eachable. The account was voluntarily placed by 
Mr. Bray within the jurisdiction of the Transvaal authorities, 
probably for business or personal convenience. No immunity 
from the local inheritance tax and local administration pro- 
ceedings attached to it because of its ownership by an American 
Consul in liis private capacity at the time of his decease. Nei- 
ther principle of international law nor provision of treaty de- 
prives the local authorities of their jurisdiction to impose the 
local inheritance tax upon such property and to subject it to 
the local proceeding of administration. 

The Director of the Consular Service (Carr) to W. P. Crawford, Jan. 
6, 1919, MS. Department of State, file 123B73/103. 

In reply to a despatch from the American Consul General in Loudon 
stating that an estate duty had lieen levied upon the estate of an Ameri- 
can consular officer deceased in Scotland, the Department of State in 
.Tan. 1921 advised that according to information received from the Treas- 
ury Department “sliould a nriti.sh con.snlar offlcx»r die in the United States 
while serving In his official capacity, all real or personal property which 
he owned on tlie date of deatli and which, on that date, was actually in 
this country, would be subject to the American Estate Tax Law". The 
instruction contimied: "It is therefore impossible for the Department to 
as.sist in procuring relief for tlie estate of Mr. Pleming." Consul General 
Skinner to Secretary Colby, no. 10475, Nov. 22, 1920, MS. Department of 
State, file 702,0041/23; the Director of the Coiisnlar Service (Carr) to 
Mr. Skinner, Jan. 7, 1921, ihid. 702.0641/24. 

In Apr. 1023 the Norwegian Minister in Washington informed the 
Department of State that lie had lK>cn advised that inheritance taxes 
would be collected against the estate in New York of a Norwegian con- 
sular officer, a subject of Norway, who had died in that country after 
spending many years as a consular officer in New York. The ilinister 
requested exemption from this tax and slated that exemption would be 
granted by the Norwegian Government in .similar circumstances. The 
Department transmitted tlie request to Potlcral and New York State 
officials and later transmitted their replies to the Minister to the effect 
that there was no provision under eltlier the Federal or State laws by which 
the exemption could be granted. The Minister of Norway to Secretary 
Hughe.s, Apr. 26, 1923; the Second Assistant Secretary of State (Adee) 
to the Secretary of the Treasury (Mellon), May 16, 1923; Mr. Hughes 
to the Governor of New York (Smith), May 17, 1923: MS. Department 
of State, tile 702.0611/78. The Assistant Secretary of the Treasury (Moss) 
to Mr. Hughe.s, May 23, 1923, ibid. 702.0611/79; the President of the 
New York Slate Tax Commission (Gilchrist) to Mr. Hughes, May 29, 
1923, and tlie Under Secretary of State (Phillips) to the Charge d' Affaires 
ad interim of Norway (Steen), June 29, 1923, ibid. 702,0611/88. 

Turn-over and luxury taxes were assessed by the German Govern- 
ment on the sale of an automobile by an American, consular officer 
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in that country. The Department of State pointed out that there 
was no treaty provision covering the sale and added : 

A communication concernmg luxury and sales taxes as they 
affect diplomatic representatives of foreign governments in this 
country has been received from the Treasury Department, which 
states that where these taxes apply directly to the individual 
it is held that the tax does not attach in cases of sales to am- 
bassadors, ministers and diplomatic representatives of foreign 
governments properly accredited to the Government of the 
United States, but that the exemption referred to does not, in the 
absence of applicable treaty provisions, apply to consular 
officers. 

In view of this statement of the Treasury Department and of 
the fact that there are no appropriate treaty provisions bearing 
on the matter, the Department does not consider that it can 
properly object to the payment by American consular officers in 
Germany of luxury and sales taxes. 

Consul General Coffin to Secretary Hughes, no. 1050, A.ug. 21, 1923, 
and the Director of the Consular Service (Carr) to Mr. Coffin, Sept. 27, 
1923, MS. Department of State, file 702.0662/8. The Department reiterated 
this view in an instruction of Sept. 9, 1925 to the Ambassador in Germany. 
The Under Secretary of State (Grew) to Ambassador Schurman, no. 74, 
Sept. 9, 1925, ibid. 702.0062/30. 

Diplomatic officers are exempted from the stamp tax on pas- 
sage tickets but this exemption does not extend to consular officers 
in the absence of treaty provisions granting such exemption. 

The Assistant Secretary of State (White) to the Ambassador of Peru 
(Freyre), May 25, 1932, MS. Dejiartment of State, file 701FE&CC/25. See 
also the Assistant Secretary of the Treasury (Moss) to the Secretary of 
State (Hughes), June 27, 1924, iMd. 702.0611/128; the Secretary of the 
Treasury (Mellon) to the Secretary of State (Stimsoii), Nov. 18, 1931, 
ibid. 701.0611/379; the Department of State to the Czechoslovak Legation 
in Washington, Mar. 20, 1934, ibid. 702.60fll/174. 

The Japanese Embassy in Washington, in Oct. 1932, inquired whether 
chancelors in Japanese Consulates were to be considered among those officials 
entitled to exemption from taxes on telegraph, telephone, radio, and cable 
facilities and on checks. It was pointed out that chancelors were govern- 
ment officers occupying a different .status from that of clerks. The Depart- 
ment of State, after consulting with the Treasury Department, replied : 

“. . , Consular officers and employees may have exemption from the excise 
taxes under consideration only to the extent that such exemption may be 
conferred by treaty. . . . The only members of the consular staff enume- 
rated in the Treaty as having the right to enjoy the exemption are consuls 
general, consuls, vice consuls, deputy consuls, and consular agents. Inas- 
much as consular chancellors are not included among those specifically desig- 
nated as entitled to the exemption, they seem clearly not within the purview 
of the exemption thus granted.” 

The Japanese Embassy to the Department of State, no. 120, Oct. 24, 1932, 
MS. Department of State, file 702.9411/446 % ; the Secretary of the Treasury 
(Mills) to the Secretary of State (Stlmsoii), Feb. 8, 1933, and the Depart- 
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ment of State to the Japanese Embassy, Mar. 7, 1933, ibid. 702.9411/452, 
See also the Swedish Minister (Bostrijm) to the Assistant Secretary of State 
(Carr), May 10, 1933, and Mr. Carr to Mr. Bostrom, June 7, 1933, ibid. 
702.5811/413. 

In response to an inquiry from an attorney as to whether a foreign 
consular officer in California, was subject to the State sales tax when 
the State authorities claimed that the tax was on the seller rather 
than on the purchaser, the Department of State, in December 1933, 
stated that foreign consular officers were “not exempt from taxes of 
this character unless specific provision therefor is contained in 
treaties in force between the United States and the Government by 
which the consular officer is accredited”. 

The Legal Adviser of the Department of State (Hackworth) to Jerome 
Politzer, Dec. 27, 1933, MS. Department of State, file 702.0611/554. 

In 1938 the Department of State was informed by the Honduran 
Legation that the Honduran Consul General at New York had been 
required to jiay a Federal excise tax on the purchase of an auto- 
mobile. The Legation expressed the view that under the treaty of 
friendship, commerce, and consular rights between the United States 
and Honduras of December 7, 1927 the Consul should be exempt 
from the tax. After consulting with the Treasury Department, the 
following reply was made ; 

Under the provisions of existing treaty agreements in effect 
between the United States and Honduras, consular officers of 
Honduras are exempt from the payment of the excise taxes 
imposed by Title IV of the Kevemie Act of 1932, including the 
tax on automobiles. However, such an exemption is I’estricted 
in its application to instances where the consular officers in- 
volved are parties to the transaction to which the tax attaches. 
In other words, such consular officers may properly claim an 
exemption from tax with respect to automobiles purchased by 
them direct from the manufacturer thereof, but where purchases 
are made from some one other than the manufacturer this ex- 
emption does not apply, for the reason that the tax attaches to 
sales by the manufacturer and any inclusion of such an amount 
by another person is considered rather to be the addition by him 
of an item of business expense. 

T?ie Honduran Legation to tlie Department of State, Dec. 9, 1938; the 
Counselor of the Department of State (Moore) to the Secretary of the 
Treasury ( Morgen lhaii), Dec. 22, 19.38: the Department of State to the 
Honduran Legation, Feb. 17, 1939: MS. Department of State, file 702.1511 
Tnxation/16. 

The Department of State in October 1934 replied as follows to 
a despatch from the American Consul General at Paris stating that 
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a French tax on motor vehicles had been suppressed and a tax on 
gasoline substituted : 

It is believed that foragn consular officers in the United States 
generally pay the tax on gasoline. In some instances where the 
tax is assessed upon the consumer, it has been held that, where 
treaty provides for the exemption of consular officers from taxes, 
they are not obliged to pay the gasoline tax. 

Inasmuch as this Government is not in position to grant re- 
ciprocal exemption from gasoline tax to foreign consular officers 
in the United States, it is not deemed feasible to request the 
French Government to grant exemption to American officers in 
France. 

The Assistant Secretary of State (Carr) to the Consul General at Paris 
( Keena ) , Oct. 15, 1934, MS. Department of State, file 702.0651/71. 

In 1934 the Mexican Embassy inquired whether Mexican consular 
officers in the United States were exempt from the Federal tax on 
gasoline. It was advised : 

Article 20 of the convention concluded at Habana [in 1928, 4 
Treaties, etc. (Trenwith, 1938) 4741] relative to consular agents 
provides that consular agents . . . shall be exempt from all 
national, state, provincial, or municipal taxes levied upon their 
person or property. It will be noted that the taxes from which 
consular agents and employees are exempted under the provisions 
of the consular convention are the “taxes levied upon their per- 
son or property.” The exemption is thus limited in its appli- 
cation to personal taxes and property taxes. . . . 

Section 617(a) of the Revenue Act of 1932, as amended, provides 
for a tax on gasoline “sold by the importer thereof or by a pro- 
ducer of gasoline.” Thus the Federal tax on gasoline is not a tax 
on the person or property of consular agents and employees but 
is an excise on the sale of gasoline. It is the opinion of this 
Department, therefore, that the tax exemption accorded con- 
sular agents and employees under the consular convention with 
Mexico of February 20, 1928, is without application to the Federal 
excise tax on gasoline. 

The Chief of the Division of Mexican Affairs (Reeci) to the Second Sec- 
retary of the Mexican Embassy (Vazqiiez-Treserra), May 8, 1934, MS. 
Department of State, file 702.0011/599. 

The Mexican Ambassador in Washington pointed out to the 
Department of State in 1940 that his Government had exempted 
American consular offices from the tax on electricity consumption 
“undoubtedly guided by the opinion that, although the tax in ques- 
tion was a tax on consumption, an excise tax, this latter is included 
within the terms of” article 20 of the Habana convention. 4 Treaties, 
etc. (Trenwith, 1938) 4741, and see UTde, p. 775. The Ambassador 
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asked for a ruling as to taxation by the United States of consular 
telegraph and telephone communications, which he said were of a 
similar nature. An inquiry was submitted to the Treasury Depart- 
ment, which said : 

It is the view of this Department that the clear intent of 
treaty provisions which accord to consular officers and employees 
of foreign consulates exemption from taxes “levied upon their 
person or property” is to limit the exemption to direct taxes, 
as for example, a capitation tax or a tax on the ownership of 
property, real or personal. Your particular attention is in- 
vited to the letter of this Department to you under date of 
November 13, 1936, in reply to your letter of July 9, 1936 
. . . wherein the provisions of Article 20 of the Consular 
Convention of February 20, 1928, were construed. It was there 
held that the taxes contemplated by the phrase “levied upon 
their person or property” were limited to direct taxes and the 
distinction between direct taxes and indirect taxes, or consump- 
tion or turnover taxes, which it has been necessary to draw in 
the administration of the various revenue acts, was clearly set 
forth. As indicated in that ruling, it is necessary to interpret 
the phrase in question as a limitation of the exemption in order 
that it may be given some effect. Inasmuch as all taxes, of 
whatever character, whether direct or indirect, inevitably fall 
upon either person or property, an interpretation of the pro- 
visions as contended for by the Mexican Ambassador would 
render the phrase “levied upon their person or property” as 
surplusage and of no force or effect. 

Ambassador Najera to Secretary Hall, Sept. 24, 1940, and Assistant Sec- 
retary Long to the Secretary of tlie Treasury (Slorgentlian), Oct. 10, 1940, 
MS. Department of State, file 702.1211 Taxation/C4 ; the Acting Secretary of 
the Treasury (Gaston) to jMr. Hull, Feb. 21, 1941, ibid. /68; Assistant Sec- 
retary Berle to Seuor Najera, Mar. 7, 1041, ibid. /G4. For the Treasury De- 
partment’s letter of Nov. 13, 1936 above referred to, see the Acting Secretary 
of the Treasury (Taylor) to Mr. Hull, ibid. 702.0611/748. 

The Department of State, in 1926, transmitted to the Treasury 
Department a despatch from the American Consul General in Berlin 
from which it appeared that German authorities had sought to col- 
lect internal taxes from American consular officers in Germany on 
articles imported by them free of duty under article XXVII of the 
treaty of friendship, commerce, and consular rights concluded be- 
tween the United States and Germany in 1923. 4: Tieaties, etc. 
(Trenwith, 1938) 4202. The Treasury Department, after discussing 
the question, concluded: 

This Department is inclined to the view and, unless given 
another interpretation by you, will apply the rule that the exemp- 
tion provided in Article XIX of the German-American treaty in 
question, does not extend exemption from indirect, excise, consump- 
tion or turnover taxes. The Department believes that the taxes 
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just mentioned are not taxes “levied upon their persons or upon 
their property”, within the meaning of Article XIX of the afore- 
mentioned treaty. 

The Treasury Department also said : 

However, Article XVII of the Treaty provides that consular 
officers of each of the contracting parties shall enmy all the rights, 
privileges, exemptions and immunities accorded like officers of 
the most favored nation and in a letter from your Department of 
June 14, 1923, relative to the exemption of Swedish consular of- 
ficers from the tax on telegraph and telephone messages 
(So-811.512/388), construing a similar provision in Article II 
of the Consular Convention between the United States and 
Sweden of June 1, 1910, tire view was expressed that since under 
Article XV of the Treaty of Friendship and General Relations be- 
tween the United States and Spain of July 3, 1902, consular officers 
of Spain were exempt from the tax a similar exemption might 
properly be accorded consular officers of Sweden. Applying this 
principle to the question here presented, it would seem to follow 
that under the most favored nation provision in Article XVII of 
the Treaty with Germany consular officers of Germany are entitled 
to exemption from excise taxes on articles imported by them free 
of duty under Article XXVII thereof, provided, in each instance 
request for the exemption is made by your Department. 

Consul General Coffin to Secretary Kellogg, May 8, 1926, and Mr. Kellogg 
to the Secretary of the Treasury (Mellon), June 10, 1926, MS. Depart- 
ment of State, file 702.0662/33; the Acting Secretary of the Treasury 
(Mills) to Mr. Kellogg, Sept. 6, 1927, Wd. 702.0662/34. 

The provision in the treaty between the United States and Spain referred 
to above reads : ‘‘consular officers, citizens or subjects of the country which 
has appointed them . . . shall also be exempt from all National, State, 
Provincial and Municipal taxes except on real estate situated in, or capital 
Invested in the country to which they are commissioned." 2 Treaties, etc. 
(Malloy, 1010) 1705. 

In 1936, in considering the consuiar convention concluded at 
Habana in 1928 between the United States and other American republics, 
which contains an article (XX) similar to article XIX of the convention 
of 1923 between the United States and Germany referred to above, but which 
contains no most-favored-nation clause, the Treasury Department reaf- 
firmed the position above set forth. The Acting Secretary of the Treasury 
(Taylor) to the Secretary of State (Hull), Feb. 19, 1936, MS. Department 
of State, file 702.0611/722%. 

In reply to an inquiry as to whether an internal-revenue tax Imposed 
upon tobacco imported by an Egyptian Consul in the United Stales for ills 
personal use had been properly collected, the Department of State said : 

‘‘No Consular Convention has been concluded between the United States 
and Egypt. . . . The reciprocal arrangement between the United States 
and Egypt, permitting consular officers to import goods free of duty for 
their personal use, does not apply to internal revenue taxes on such goods 
when they are imported.” The Legal Adviser of the Department of State 
(Hackworth) to W. S. Culbertson, June 25, 1935, MS. Department of State, 
file 702.8311/54. 
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By an act approved May 9, 1941 a new provision was inserted in 
the Internal Revenue Code numbered section 3802, reading as 
follows : 


... No internal-revenue tax shall be imposed with respect 
to articles imjiorted by a consular officer of a foreign state or by 
an employee of a consulate of a foreign state whether such 
articles accompany the officer or employee to his post in the 
United States, its insular posse.ssions, or the Panama Canal Zone, 
or are imiiorted by him at any time during the exercise of his 
functions therein, if — 

(1) such officer or employ’efi is a national of the state ap- 
pointing him and not engaged in any profession, business, 
or trade within the territor 3 ' specifiecl in subsection {a ) ; 

(2) the articles are imported by the officer or employee 
for his personal or official use; and 

(3) the foreign state grants an equivalent exemption to 
corresponding officers or employees of the Government of 
the United States stationed in such foreign state. 

(&) Certificate by Secretary of State. . . . 

B.'j Stat. 184. 

With reference to a report from an American Consul General In 
Guatemala that a fine had been imposed on his office for failing to make 
official communications on stamped paper, the Department of State, In 
Oct. 1912, gave the following instructions: 

“The Imposition of this tax in connection with the official correspondence 
of our Consular Officer, who has been received by the Guatemalan Gov- 
ernment as the representative of this Government, is regarded by this 
Department as violative of the rules of international comity. It is not 
taxation of our Consular Officer but taxation of this Government in rela- 
tion to the official correspondence of its reprc.sentative with the Guate- 
malan authorities. The requirement of the iau that the Consul in corre- 
sponding with local Guatemalan offici.als shall use a certain kind of 
stamped revenue paper instead of the stationery furnished by the Depart- 
ment, would seem to be an interference with the convenient performance 
by the Consular Officer of his official duties, at variance w’ith what is 
believed to bo the established custom of civilized nations." 

In Apr. 1013 the Department was informed that the fine had been 
revoked but that it had been held that stamped iwiper for communications 
to the courts should be paid for by those in whose Interests the Consul 
General was acting. Consul General Bucklin to Seci’etary Knox, no. 
281, Sept. 10, 1012, MS. Department of State, file 711.1421/7; the Acting 
Secretary of State (Adee1 to tlie Chargd d'Affaires in Guatemala (Wilson), 
no. 182, Oct. 10, 1012, ihUl. 711.1421/8; Mr. Wilson to Secretary Bryan, no., 
417, Apr. 15, 1013, ibid. 711.1421/15. 

In 1924 an Americau Consul in Mexico reported to the Department 
of State that he had been lined for failure to attach Mexican revenue 
stamps on a communication which he had made to the collector of 
customs at the request of an American citizen. The Department informed 
the Consul that the Mexican law apparently required the stamps on any 
official document, whether or not issued by an official, that be was not 
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obliged to traiibniit the document in question, and that ills action in doing 
so seemed to make him liable. It pointed out that there was no treaty 
warranting refusal to pay tlie tax and that “It can liardlj be contended 
that tile tai requirement in any way restricts you in the performance 
of your consular duties, and unles-s non-payment of the tax is warranted 
by local custom, of which the Department is not informed, or discrimina- 
tion against your office, . . . the non-payment of the tax in the cir- 
cumstances could not be sustained as a matter of right.” Consul Stewart 
to Secretary Hughes, no. 745, Nov. 1!), 1U24, and the Under Secretary of 
State (Grew) to Mr. Stewart, Dec. 13, 1924, MS. Department of State, 
file 612.1121/-. 

With reference to a report from an American Consul in Colombia that 
his official communications to the collector of customs had remained un- 
answered because they were not submitted on official stamped paper, the 
Department of State, on Nov. 27, 1928, instructed the Charg6 d’Affaires to 
Colombia to — 

“imite Ihe attention of the Foieign Oliice at Bogota to the circumstances 
surrounding the complaint of the Coii.sulate at Santa Marta informing 
it that in the view of this Government American consular officers in Colombia 
should be privileged generally to address local authorities directly in behalf 
of American nationals, as provided by Article III of the Treaty of 1850, 
without purchasing revenue paper for the purpose and request that the appro- 
priate steps be taken to instruct the Collector of Customs at Santa Marta 
accordingly." 

In an earlier Instruction of July 10, 1928 in regard to the matter, the 
Department had said that a distinction should be drawn between inquiries 
relating to official shipments of the United States Government and those 
of private commercial firms and that an exemption should not be claimed 
in matters relating to private sldpments merely because the claim was filed 
by a consular officer. Tlie Minister in Colombia inquired of the Department 
in Jan. 1029 whether the instruction of Nov. 27, 1928 superseded that of 
July 10 and was told to be guided by the distinctions contained in the 
Instruction of Nov. 27, 1928. 

The Assistant Secretary of State (Johnson) to the Vice Consul at Santa 
Marta (Cotie), July 10, 1928, MS. Department of State, file 711.2121/7; the 
Assistant Secretary of State (White) to the Chargd d’ Affaires in Colombia 
(Matthews), Nov. 27, 1928, ibid. 7112121/10; Minister Caffery to Secre- 
tary Kellogg, no. 58, Jan. 3. 1929, ibUl. 711.2121/11 ; Mr. White to Mr. Caffery, 
no. 23, Feb. 11, 1929, ibid. 711.2121/12. 

In 1932 the Italian Government imposed a so-called “operating” 
tax on radio sets owned by American consular officers in Italy. It 
maintained that the tax was proper as it was not a “national, state, 
or municipal tax imposed upon persons”, as provided by article 3 of 
the consular convention of 1878 between the United States and Italy. 
1 Treaties, etc. (Malloy, 1910) 978. The Department of State took 
the position that, if the tax was imposed for the rendering of some 
service by the Italian Government such as providing radio programs, 
it was not perceived that the treaty provision mentioned was appli- 
cable, that taxes imposed on a service provided by the state are uni- 
formly considered as not assimilated to ordinary state or municipal 
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taxes upon property, and that “Such a tax is considered to be one 
for a service rendered by the state rather than one imposed upon the 
mere ownership of property.” It added that according to its infor- 
mation there was no taxation of radio-receiving apparatus in the 
United States either by the State or Federal Governments, and it 
was suggested that this fact be brought to the attention of the Italian 
authorities in case further representations in the matter were made. 

Ambassador Garrett to Secretary Stimson, no. 1268, Feb. 10, 1932, and 
Assi.stant Secretary Bundy to Mr. Garrett, no. 636. May 12, 1932, JIS. De- 
partment of State, file 702.0665/21. See also correspondence with refer- 
ence to a similar tax imposed by Germany in 1936. The Assistant 
Secretary ot State (Moore) to the Charge d’Affaires ad interim (Mayer), 
no. 633, July 14, 1936, ibid. 701.0662/23; the Acting Secretary of State 
(Carr) to Ambassador Dodd, no. 687, Oct. 31, 1936, ibid. 701.0662/25. 

In a letter of September -5, 1907 the Attorney General brought to 
the attention of the Department of State a claim by the German 
Consul at Denver, Colorado, for exemption from the payment of a 
hunting-license fee, invoking as the grounds for such exemption the 
provisions of article III of the consular convention of December 11, 
1871 between tlie United States and Germany exempting consular of- 
ficers “from all direct or personal or sumptuary taxes, duties and 
contributions, whether Federal, State or municipal”. The Depart- 
ment stated that it had never placed upon article III the construc- 
tion contended for by the Consul and that it was not advised that any 
such construction had been previouslj’ contended for, and added: 

The courts of this country appear to have held that the own- 
ership of wild game is in the State or the public, and that the 
Government may regulate the captiu’e and appropriation of the 
same. The Wyoming game laws, under this view, may well be 
regarded as specifying the terms iqjon which an individual may 
acquire State or public property. In other words, the license 
fee may be deemed the consideration fixed by the State for 
the privilege of appropriating a part of its proj^erty, rather than 
a tax, duty or contribution within the language of Article III 
of our consular convention with Germany. 

Tlie Acting Secretary of State (Adee) to the Attorney General (Bona- 
parte), Sept. 12, 1907, MS. Department of State, file 8362/2; 1 Treaties, etc. 
(Malloy, 1910) 551. 

Unless treaties with their respective Governments provide for 
exemption from automobile license and registration fees, the auto- 
mobiles of foreign consular officers in the United States are con- 
sidered to be subject to the laws of the various states relating to 
such charges. There is no treaty between the United States and 
Great Britain on this subject. Treaties providing for the exemp- 
tion of the personal property of foreign consular officers in the 
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United States are in effect with a number of countries throughout 
the world. 

The Under Secretary of State (Clark) to Seth T. Cole, May 15, 1929, MS. 
Department of State, file 702.4111/1076. 

There are no reciprocal agreements between the United States 
and other governments dealing only with this subject. Automo- 
bile licenses have usually been issued free of charge to foreign con- 
sular officers in the United States by the State authorities on 
account of the provisions in consular conventions concluded with 
various countries providing, among other things, for the exemp- 
tion of consular officers not engaged in trade who are citizens of 
the government they represent from all national, state, or munici- 
pal taxes. Such exemption is upon a reciprocal basis requiring 
issuance of automobile licenses to American consular officers free 
of charge by the foreign government concerned. 

The Legal Adviser of the Department of State (Hackworth) to George 
Feehan, June 6, 1934, MS. Department of State, file 702.0611/632. 

In reply to a despatch stating that an American consular officer In 
Germany had been required to pay a tax on an automobile which he 
had Imported for his private use, the Department of State, in Sept. 1925, 
said: 

“In the absence of applicable treaty provisions and since the fees and 
taxes charged foreign consuls in the United States are subject to regulation 
by the states in which the consuls are stationed, the Department is not 
disposed to request the German Government to exempt American Consular 
officers in Germany from the German automobile tax. It is to be under- 
stood that the Department’s position in this case is based on the fact that 
it does not consider that the Consular Convention of 1871 is still in force. 
Upon the coming into force of the Treaty of Friendship, Commerce -and 
Consular rights of December 8, 1923, the Department will of course have 
to reconsider its views.” 

In May 1926 following the proclamation of the treaty referred to (4 
Treaties, etc. [Trenwith, 1938] 4191), the Department reconsidered this 
question in an instruction in which it was stated : 

"Article 19 of the Treaty of 1923 reads in part as follows : 

“ ‘Consular officers . . . shall be exempt from all taxes. National, State, 
Provincial and Municipal, levied upon their persons or upon their property, 
except taxes levied on account of the possession or ownership of immovable 
property situated in, or Income derived from property of any kind situated 
or belonging within the territories of the State within which they exercise 
their functions.’ 

“It will be observed that the new Treaty does not limit the exemption of 
consular officers to direct taxes, but that . . . such exemption extends 
to all taxes levied uxKvn their imrson or upon their property. 

"The German authorities, however, now appear to take the position that 
the tax is not properly si)eaking a tax on property but rather a tax on the 
right to use the roads I.e., a license fee. It is the Department’s under- 
standing that where a fee is exacted solely or primarily for revenue pur- 
poses and payment of a fee gives the right to carry on the business or 
occupation without the performance of any further conditions, it is not 
a license fee, but a tax Imposed under the power of taxation regardless of 
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the name by -which it may be called. Since It appears that the German 
automobile tax is levied primarily to provide re^’eime for the upkeep of 
the highroads and since in addition to this tax certain license fees are 
charged for Identifleatlon plates and driver's permits, the Department con- 
siders that the German automobile tax is not a license fee, but properly 
speaking a tax on the possession of an automobile. 

“In view of the foregoing considerations and as foreign consular officers 
in the District of Columbia are exempt from i>crsonal taxation on account 
of their ownership of automobiles and from the payment of fees for license 
plates and driver’s permit.'!, the Department is of the opinion that American 
consular officers in Germany should be exempt from taxation on account of 
their owner.ship of automobiles under the provisions of Article 19 of the 
Treaty. 

“It may be added that under the foregoing interpretation of the pro- 
visions of Article 19 of the treaty of 1923, which the Department is con- 
vinced is correct, it would be prepared to uphold the right of tlic German 
consular officers to be exempt from taxation throughout the United States 
on ac-count of their ownersliip of automobiles.’’ 

The German Foreign Office refused to accept the Department’s point of 
view, claiming that the tax was on the act of operating a motor vehicle 
and, consequently, did not come within the treaty. It indicated that the 
German laws would permit the granting of the exemption on the basis 
of reciprocity. The Department expressed regret that the two Govern- 
ments were unable to roach an agreement on the matter and, while 
reserving its rights, agreed to the German proposal on condition that It 
be extended to American employees of the consulates. 

The Under Secretary of State (Grew) to the Ambassador in Germany 
(Schurnian), nos. 74 and 574, Sept. 9, 1925, and May 11, 1926, MS. Depart- 
ment of State, file 702.0662/30, /31 ; Mr. Schurman to Secretary Kellogg, no. 
3800, Aug. 10, 1928, ibid. 702.0062/47; the A.ssi.stant Secretary of State 
(Castle) to the Chargd d’ Affaires ad interim in Germany (Poole), no. 
2547, Oct. 22, 1028, ibid. 702.0062/48. 

. . With re.spect to the [treaty] provisions exempting consular officers 
from taxes, the question has frequently arisen whether the exemptions 
provided for by those provisions include the exemption from the payment 
of license fees for the ownership or operation of motor vehicles. The De- 
partment has not found any authoritative judicial determination of this 
precise question but the trend of judicial decisions in the United States 
appears to differentiate between a tax and a charge for a service or a 
privilege and in this connection reference is made to the following cases 
decided by the Supreme Court of tlie United States : Hendrick v. Mary- 
land, 235 U.S. 610; Kane v. New Jersey, 242 U.S. 160; Johnson v. Mary- 
land, 254 U.S. 51. This Department has taken the position in a number of 
cases submitted for its consideration that the charge for a motor vehicle 
license is not a tax within the moaning of the treat.v provisions men- 
tioned. This position is based on the theory that the amount of the 
charge is reasonably related to Uie cost of providing and maintaining the 
service or privilege and is not imposed primarily for the purpose of 
raising general revenue. If in a given case, however, it could he estab- 
lished that the amount of the license fee was grossly disproportionate to 
the cost of establishing and maintaining the service or privilege for 
which the fee was ostensibly charged and that the amount collected 
was devoted to general expenditures unrelated to the particular service or 
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privilege, it would seem that in view of the trend of judicial opinions 
in the United States it might properly be regarded as a tax and therefore 
not collectable from a consular officer entitled by treaty to exemption 
from the payment of taxes. 

“The practice of the several states of the United States and of foreign 
countries with respect to this question is not uniform. Some states and 
certain foreign countries make no charge to con.sular officers for auto- 
mobile licenses while others require consular oflScers to pay the same fees 
as are collected from private individuals." 

The Acting Solicitor for the Department of State (Baker) to Edward J. 
Schweid, Apr. 18, 1930, MS. Department of State, file 702/30. 

Concerning the obtaining of a free automobile license for an American 
consular officer in El Salvador on a basis of reciprocity, tbe Department 
of State observed ; 

“Article XVII of the Treaty of Friendship, Commerce and Consular 
Rights between the United States and El Salvador [of 1926, 4 Treaties, 
etc. (Trenwith, 1038) 4022] i)rovides that, with certain stated exceptions, 
consular officers shall be exempt from taxes. However, the Department 
has been advised by various state authorities in thi.s country that they 
did not interpret similar provisions contained in other treaties of the 
United States as covering the matter of fees or charges for automobile 
and driver's licenses, inasmuch as such fees iind charges were not con- 
sidered to be in the nature of taxes, but rather as license fees imposed 
for the privilege of using the highways. The Department is inclined 
to share this view, and, consequently, does not consider that it would 
be justified in authorizing you to exchange notes with the Salvadoran 
Government interpreting the exemption provided for in the article men- 
tioned as including free automobile and driver’s licenses." 

It was suggested, however, that e.xemption might be obtained on a re- 
ciprocal basis if it were ascertained that Salvadoran Consuls in the 
United States were accorded such exemption by the States in which they 
resided. The Assistant Secretary of State (White) to the Charge 
d’Affaires in El Salvador (Finley), no. 157, May 29, 1931, MS. Department 
of State, file 123 Latimer, Jr., F.P./72. 

... it is not customary in the several States of the Union 
to gi’ant free registration [of automobiles] to American citizens 
who may be acting in the capacity of honorary consuls or 
honorary vice consuls of foreign countries. 

The Assistant Secretary of State (Moore) to the Charge d’Affaires ad 
interim of. Ecuador (Cabeza de Vuca), Dec. 23, 1935, MS. Department 
of State, file 702.0611/716. 

It is stated by the Foreign Office that social insurance in 
Poland is based upon the general principle of the payment of 
insurance premiums by the employee and the employer with 
the reservation that insurance against accidents is exclusively 
for the account of the employer. The employer is obligated 
to pay to the insurance institution the full amount of his own 
and the employee’s contribution, but has the right to deduct the 
employee’s share of the contribution at the time of payment 
of salary. 
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The employer of the Polish employees in the American diplo- 
matic and consular offices in Polancl is the Government of the 
United States. The Polisli Government cannot of course impose 
upon the Government of another sovereign State any obligation 
with respect to the payment of social insurance premiums of 
the nature indicated either on its own account or on behalf 
of its Polish employees. 

The question of whether the Department was authorized, with 
respect to the Czechoslovak employees in its Legation and Con- 
sulates in Czechoslovakia, to pay social insurance premiums of a 
similar nature stipulated in the laws of Czechoslovakia, was 
taken up with the Comptroller General, who in reply stated in 
part that the appropriations under the Department’s control 
are not available for such expenditure. . . . 

In the circumstances the Department would not be in a position 
even voluntarily to observe the provisions of the Polish laws 
in question regarding the payment of social insurance premiums. 
Not only would it not be in a position to make payment for 
the share attributed to employers, but it would be unable to 
make payment on behalf of the Polish employees. There would 
be no objection, however, to the making of arrangements for the 
employees themselves voluntarily contributing directly to the 
insurance institution not only their own share of the premiums 
but also, should they feel that by so doing they would gain a 
benefit, the share attributed under Polish law to the employer. 

The Department would have no objection to American diplo- 
matic and consular officers voluntarily furnishing from time to 
time, upon request from the competent Polish authorities, in- 
formation regarding changes in pereonnel and the amount of 
salaries paid. However, no obligation should be undertaken in 
this connection since American diplomatic and consular officers 
cannot appropriately be made agents of the Polish Government 
and be required to assume affirmative duties to that Government. 

With regard to that phase of the Polish comjjulsory insurance 
which is wholly for the account of the employer, that is, insur- 
ance against personal injuries, it may be pointed out that under 
the Federal Compensation Act of the United States, this Gov- 
ernment already provides for its civil employees, both American 
and foreign, without cost to them, benefits payable in cases of 
disability or death resulting from injuries sustained in the per- 
formance of duty. 

As to Polish citizens employed personally by consular officers, it was 
stated : 

Insofar as American consular officers in Poland are concerned, 
they would be exempt from the obligation of the laws in question 
only if their share in the payments could be considered as a tax 
levied upon their persons or property and hence, as coming within 
the scope of Article XVIII of the Treaty of Friendship, Com- 
merce and Consular Rights between the United States and Po- 
land, signed June 15, 1931. From the information in the 
Department’s possession it is doubtful that the payments could be 
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regarded as such a tax. Of course, should consular officers of any 
other country be exempted from the payment of such insurance 
premiums, American consular officers could claim a similar exemp- 
tion under Article XV of the aforesaid treaty. 

The Assistant Secretary of State (Carr) to the Ambassador in Poland 
(Cudahy) , no. 138, Dec. 12, 1034, MS. Department of State, file 124.60C 3/210. 

For the correspondence above referred to eoncerning Czechoslovakian 
social-security laws, see despatch 955 from tlie Embassy in Prague to Secre- 
tary Kellogg, Dec. 10, 1925, and the Department of State to Minister Einstein, 
Feb. 20, 1926, Hid. 124.60fl/127 ; Mr. Einstein to Mr. Kellogg, no. 1000, 
Mar. 22, 1926, and the Department of State to Mr. Einstein, no. 360, June 14, 
1926, ibid. 124.60f3/95; the Comptroller General (McCarl) to Mr. Kellogg, 
Dec. 3, 1926, and Assistant Secretary Olds to Mr. Einstein, no. 413, Dec. 14, 
1926, ibid. 124.6013/100 ; Mr. Einstein to Mr. Kellogg, no. 1191, Jan. 14, 1927, 
ibid. 124.6013/102. See also Mr. Carr to the Cliargo d’Affaires ad interim in 
Prague (Tuck), no. 228, Jan. 25, 1933, ibid. 124.0013/123. 

In 1929 the American Embassy in Germany reported to the Department 
of State that the German Government desired to have German sick- and 
unemployment-insurance legislation applied to employees in foreign con- 
sulates. The law provided for contributions by the employer as well as by 
the employee. The Deiiartment declined to assume any obligation to pay 
part of the cost of the insurance but stated that it would endeavor to adjust 
the compensation of the employees involved by increases to offset the pay- 
ments, which would enable the employees to make the payments directly. 
To the German reply that this would involve drastic changes in the law, the 
Department said that the proposal was advanced merely as a means of ar- 
riving at a working agreement which would not be incompatible with the 
resources at the disposal of the Department under existing legislation. 
The German Government agreed to the proiwsal. However, in an Instruction 
of 1932 to the Ambassador, the Department said that because of reduced 
appropriations it was not in a position to increase the salaries of em- 
ployees to enable them to pay the employers’ taxes. It also said that no 
(jfcigation could be undertaken to discharge a German employee for failure 
to pay insurance premiums but that such failure, where the salary seemed 
to be adequate, might reasonably be considered as a factor in deciding 
whether the employee’s services were satisfactory in the discretion of the 
officer in charge. A substantially similar view was expressed by the De- 
partment in an instruction of Mar. 1932 to the American Consul General 
at Berlin. Ambassador Schurman to Secretary Stimson, no. 4970, Oct. 8, 
1929, and Assistant Secretary Castle to Mr. Schurman, no. 3311, Nov. 9, 
1929, MS. Department of State, file 120.6/13 ; Ambassador Sackett to Mr. 
Stimson, no. 45, Feb. 26, 1930, and Mr. Carr to Mr. Sackett, no. 46, 
Apr. 12, 1930, ibid. 120.6/16; Mr. Sackett to Mr. Stimson, no. 711, Jan. 8, 
1931, and Mr. Carr to Mr. Sackett, no. 304, Mar. 16, 1931, ibid. 120.6/24 ; Mr. 
Sackett to Mr. Stimson, June 6, 1932, and Assistant Secretary Rogers to 
Mr. Sackett, no. 675, Aug. 9, 1982, ibid. 120.6/34; Mr. Carr to the Consul 
General at Berlin (Messersmith), Mar. 14, 1932, ibid. 120.6/27. 

In an instruction of May 1932 to the Consul General at Glasgow with 
reference to similar legislation, the Department said that if the terms of 
employment were such as to fall within tiie statutory definition there was 
no reason why employees, if they desired, could not secure the benefits 
of Insurance if sufficiently interested to pay the ordinary fees. A similar 
instruction was sent to the Consul General at London. Mr. Carr to the 
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Consul General at Glasgow (Honaker), May 4, 1932, ibid. 120.6/31; Mr. 
Carr to the Consul General at London (Halstead), May 4, 1932, ibid. 
120.6/32. 

It is believed that a consular oMce of this Government should 
not act in the collection of a tax on behalf of a foreign govern- 
ment and the Consulate should therefore pay its employees the 
full contractual salary, leaving to the employee the adjustment 
of any tax relation with his own government. 

Accordingly, you will take no action to collect the tax and 
you will not exercise any pressure upon the employees of the 
office with regard to the payment of such taxes. 

The Assistant Secretary of State (Carr) to the Consul In New Zealand 
(Boyle), Jan. 27, 1933, MS. Department of State, file 125.1533/120 ; 6 
Comp. Gen. 746. 

Some of the above correspondence concerning social-security taxation 
relates to diplomatic as well ns consular officers. For further correspond- 
ence along similar lines Involving only diplomatic officers, see: the 
British Foreign Office to Ambassador Eeid, Aug. 10, 1912 (enclosure in 
desiuitch 2071 from the American Embassy in London, Aug. 22, 1912), 
MS. Department of State, file 841.500/7 ; Mr. Reid to the Secretary of 
State for Foreign Affairs (Grey), Sept. 27, 1912 (enclosure in despatch 2109 
from the American Embassy in London, Oct. 4, 1912), ibid. 841.506/9; 
Assistant Secretary Adee to Minister Phillips, no. 93, Oct. 13, 1920, ibid. 
701.0611/93; the Acting Secretary of State (Carr) to the American Em- 
bassy in Paris, telegram 183, Aug. 1, 19^, ibid. 124.513/673; Ambassador 
Edge to Secretary Stimson, telegram 248, Aug. 6, 1930, ibid. 124.313/675; 
Assistant Secretary Carr to Ambassador Straus, no. 751, Feb. 12, 1935, ibid. 
124.513/923; the French Minister of Foreign Affairs to the Chiefs of 
Diplomatic Missions, Apr. 16, 1936 (enclosure in despatch 2753 from the 
American Embassy in Paris, May 9, 1936), ibid. 124.513/963; Mr. Carr to 
Mr. Straus, no. 1338, June 10, 1030, ibid. 124.513/065; Mr. Straus to 
Secretary Hull, no. 2879, July 1, 1936, ibid. 124.513/071. 

By an act approved on August 10, 1939 the United States Social 
Security Act was amended so as to except from the term “employment”, 
within the meaning of tlie act, “Service performed in the employ of a 
foreign government (including service as a consular or other officer or 
employee or a nondiplomatic representative)”. 

63 Stat. 1376. Prior to the enactment of the amendment the Treasury 
Department held that “foreign consulates and employees of foreign con- 
sulates in the United States are entitled to exemption [from taxation under 
the Social Security Act] only as provided by treaty with the countries which 
they represent.” The Acting Secretary of tlie Treasury (Magill) to the 
Secretary of State (Hull), Sept. 8, 1938, MS. Department of State, file 
811.5074 Foreign Dip. and Con. Offlcers/81. 

In 1938 the Latvian Minister in the United States requested the 
refund of the amount of the war tax paid by the wife of the Latvian 
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Vice Consul in Cuba on a steamship ticket purchased in New York. 
The Department transmitted to the Minister the decision of the Treas- 
ury Department, to which the matter had been referred, rejecting the 
claim. The treaty of friendship, commerce, and consular rights of 
1928 between tlie United States and Latvia (4 Treaties, etc. [Tren- 
with, 1938] 4400), upon which the Minister relied, exempts consuls 
from taxation upon their persons or property (art. XIX). The 
Treasury Department pointed out that the first sentence of article 
XVII “discloses that the treaty relates to consular ofiicers received 
by one of the High Contracting Parties — ‘from the other’ 

The Latvian Legation to the Department of State, June 22, 1938, and 
the Department of State to the Latvian Legation, Nov. 10, 1938, MS. Depart- 
ment of State, file 702.60P37/1; for earlier correspondence permitting the 
exemption to Swedish and Danish Consuls, see the Secretary of the Treasury 
(Mellon) to the Secretary of State (Kellogg) (undated, received Oct. 26, 
1926), im. 702.0611/227. 

In reply to an inquiry from an American consular officer in Cuba 
as to whether retired American consular officers living in Cuba were 
entitled to exemptions from taxes and customs duties accorded con- 
suls under the consular convention of 1926 between the United States 
and Cuba, the Department of State said : 

It is not the understanding of this Department that retired 
consular officers are entitled to the exemptions to which you refer. 
The Convention was intended to apply only to consular officers 
of either country on duty in the other. 

Assistant Secretary Carr to Consul General Cameron, Aug. 12, 1936, 
MS. Department of State, file 702.0637/32. 4 Treaties, etc. (Trenwith, 1938) 
4048. 

In a circular instruction of August 19, 1937 to diplomatic officers, 
the Department of State said: 

Articles 425 and 426 of the United States Customs Regula- 
tions of 1931 [Customs Regulations of the United States (1937), 
arts. 43^33] provide for the granting of customs courtesies 
and the exemption from the payment of customs duties, to diplo- 
matic and consular officers of foreign countries and outline the 
procedure to be followed by such officers in requesting these 
courtesies. 

Foreign consular officers who are nationals of the State 
appointing them and not engaged in any other business and 
their families are accorded the privilege of the free entry of 
their personal and household effects, including intoxicating 
liquors, at the time of their arrival in the United States to take 
up their official duties or upon their return to their posts in the 
United States after leave of absence. The entry of liquors into 
the States of the United States is governed by state laws pro- 
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hibiting or regulating the importation or transportation of 
liquors for beverage use. (Section 2, 21st Amendment to the 
Constitution of the United States, adopted December 5, 1933). 

In the absence of applicable treaty provisions, exemption from 
the inteimal revenue tax on intoxicating liquors is not accorded 
consular officers. 

Supplies intended for official use of foreign embassies and 
legations and foreign consulates in the United States, such as 
office furniture and office material, may be entered free of duty. 
Exhibits of the products of foreign countries, if forming a part 
of the permanent exhibitions in the consulates may also be 
admitted free of duty. 

The granting of these customs exemptions to diplomatic and 
consular officers of foreign countries is conditional upon the 
granting of similar exemptions to American diplomatic and 
consular officers by these countries. 

The Assistant Secretary of State (Messersmith) to diplomatic oCScers, 
Aug. 19, 193T, MS. Department of State, file 701.0611/5538. 

The privilege of free entry is not extended to honorary consuls 
and honorary employees of diplomatic missions and consulates, 
either accredited to the United States or en route to and from 
their posts in other countries. However, upon the request of 
the mission concerned in each instance, arrangements may be 
made for an expeditious passage of such persons through the 
customs upon their arrival at United States ports. 

The Assistant Secretary of State (Rogers) to the Mexican Ambassador 
(Pulg),- July 19, 1932, MS. Department of State, file 701.1211/549. 

The Italian Consul in St. Louis, in 1934, desired to purchase an 
automobile of Italian manufacture which had been imported into 
the United States under bond for display purposes. The Italian 
Embassy presented a request to the Department of State that the 
import duty on the automobile be waived for the reason that the 
Consul was entitled to free entry of pergonal effects upon his arrival 
in the United States, that he had been in the United States less than 
six months, and that in similar circumstances Italian authorities 
would allow free importation to American Consuls for a period of 
six months after arrival in the country. The Department trans- 
mitted to the Embassy a letter from the Treasury Department con- 
cluding as follows : 

The automobile in this case was clearly not imported as bag- 
gage or effects of the Consul; the importation was not incident 
to the arrival of the Consul, and the Consul was apparently 
not concerned with the importation. Under the circumstances, 
this Department does not consider itself warranted in authoriz- 
ing the cancellation of the bond covering the importation unless 
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the, automobile is exported, or liquidated damages equal to the 
duty due are paid. 

The Italian Embassy in Washington to the Department of State, Aug. 
15, 1934, and the Department of State to the Italian Embassy, Aug. 17, 
1934, MS. Department of State, file 611.63241/136V2 : the Italian Embassy 
to the Department of State, Aug. 20, 1934, ibid. 611.65241/137% ; the 
Department of State to the Italian Embassy, Sept. 28, 1934, ibid. 
611.65241/138%. 

Under special ti’eaty provisions or reciprocal agreements, con- 
sular officers (consuls general to vice consuls, inclusive) and their 
families, and in some instances the non-commissioned personnel 
of consulates, who are nationals of the State appointing them 
and not engaged in any private occupation for gain are accorded 
the privilege of importing articles for their personal use free 
of duty subsequent to their first arrival in the United States to 
take up their official duties or after return from leave of absence 
spent abroad. 

The Assistant Secretary of State (Rogers) to the Mexican Ambassador 
(Puig), July 19, 1932, MS. Department of State, file 701.1211/549. 

With reference to the right of foreign consuls in the United States to 
bring untaxed and undeclared alcoholic liquors into the United States 
from Mexico, the Department of State, after pointing out that §§ 232 to 
254 of title 22 of the United States Code applied to ambassadors and 
ministers but not to consuls, said : 

“However, the attention of the United States Attorney may be invited 
to the fact that this Government has treaties with certain countries under 
the provisions of which, on a basis of reciprocity, consular ofBcers 
in the country of the other may import certain goods for their 
personal use free of duty and internal revenue tax. This Government 
also has reciprocal agreements with certain other countries under the pro- 
visions of which consular officers, who are its nationals and are not engaged 
in any other occupation for gain, may likewise import certain goods for 
their personal use without the payment of duty. The importation of 
liquor is permissible under these treaties and agreements. However, be- 
fore shipments may be released, application must be made through diplo- 
matic channels to the Department of State, and appropriate instructions 
must be issued to the collector of customs by the Treasury Department in 
each instance. Honorary consuls and honorary vice consuls are never 
accorded the privilege of free importation." The Assistant Secretary of 
State (Messersmith) to the Attorney General (Murphy), June 30, 1939, MS. 
Department of State, file 811.114 Diplomatic/441. 

Article 17 of the treaty of friendship, commerce, and consular rights 
of 1931 between the United States and Poland grants to the consular of- 
ficers of each country “the privilege of entry free of duty of their baggage 
and all other property intended for their personal use, accompanying the 
officer to his x>ost; provided, nevertheless, that no article, importation of 
which is prohibited by the law of either of the High Contracting Parties, 
may be brought into its territories”. In 1935 the Polish Government re- 
fused to x)ermit the free importation of foodstuffs and beverages under this 
provision, on the ground that the importation of such articles without 
the payment of duty was prohibited by Polish law. The Department of 
State Instructed the Ambassador In Poland to say to the Foreign' Office : 
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“Refusal to admit free of duty foodstuffs and beverages belonging to 
consular officers of the United States on the ground that their admission 
free of duty is prohibited would logically require similar refusal with 
respect to all other property not admissible free of duty. Such a refusal 
would entirely nullify the purpose and Intent of this provision of the 
treaty and make it worthless.” Ambassador Cudahy to Secretary Hull, 
telegram 109, Dec. 12, 1935, MS. Department of State, file 123B46/238; 
Acting Secretary Carr to Mr. Cudahy, no. 77, Dec. 23, 1935, 
123B46/241; Acting Secretary Phlilips to Mr. Cudahy, telegram 10, Mar. 
17, 1936, ibid. 123B46/263 ; Mr. Cudahy to Mr. Hull, telegram 22, Mar. 19, 
1936, ibid. 123B46/264. 


Concerning the importation of liquors into the United States by 
foreign consular officers (during the period in which the eighteenth 
amendment to the Constitution of the United States was in force) the 
Department of State took the position that the privilege enjoj'ed by 
the members of the Diplomatic Corps in Washington with respect to 
the importation of alcoholic beverages could not be extended to con- 
sular officers. 


Prohibited 

goods 


The Department of State to the Siamese Legation, Feb. 18, 1920, MS. 
Department of State, file 702.09/2. To the same effect, see the Second 
Assistant Secretary of State (Adee) to the Minister of Denmark (Brun), 
Dec. 5, 1919, ibid. 702.09; the Acting Secretary of State (Polk) to Repre- 
sentative Mondell, Mar. 2, 1920, ibid. 702.09/3; Mr. Polk to Otis B. Kent, 
Mar. 27, 1920, ibid. 702.09/4. 


In August 1935 the Department of Alcoholic Beverage Control of 
the State of New Jersey called the attention of the Department of 
State to article XXVII of the treaty of friendship, commerce, and 
consular rights of 1923 between the United States and Germany (4 
Treaties, etc. [Trenwith, 1938] 4202), providing that German consular 
officers may import personal property fi-ee of duty “provided, never- 
theless, that no article, the importation of which is prohibited by 
law of either of the High Contracting Parties, may be brought into 
its territories”, and inquired whether, under this provision, German 
consular officers residing in New Jersey might import alcoholic bev- 
erages fi’om abroad without first obtaining a special permit pursuant 
to a law of New Jersey covering the transportation of alcoholic bev- 
erages into that State. The Department of State expressed the view 
that “these German consular officers may properly be required to 
obtain a special permit from the New Jersey State Department of 
Alcoholic Beverage Control before such shipments of alcoholic bev- 
erages are brought into the State of New Jersey” and that such 
action “would not contravene the provisions of Article XXVII of 
the Treaty with Germany above-mentioned”. 

The Commissioner of the Department of Alcoholic Beverage Control of 
New Jersey (Burnett) to the Secretary of State (Hull), Aug. 22, 1936, and 
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the Legal Adviser of the Department of State (Hackworth) to Mr. Bur- 
nett, Sept. 14, 1935, MS. Department of State, file 702.6211/744. 

In a note verboHe of June 28, 1909 to the Royal Ministry of Foreign 
Affairs, the American Ambassador at Rome requested that there be 
refunded to the American Consul at Catania a sum paid by the consul 
in octroi duties on official supplies and furniture for the Consulate. 
The Ministry replied that, while provision was made for the intro- 
duction free of duty of official supplies for the American Consulate 
through the Royal Custom House at Catania, the regulations in force 
on the matter of octroi (town duty) did not admit of any exemption 
in favor of foreign consular officials, such exemption being allowed 
only for supplies addressed to diplomatic officials. The Department 
informed the Embassy that no further action need be taken in the 
matter. 

The Charge d' Affaires ad interim in Italy (Garrett) to the Secretary of 
State (Knox), no. 58, Oct 7, 1909, and the Assistant Secretary of State (Wil- 
son) to Mr. Garrett, no. 30, Nov. 4, 1909, MS. Department of State, file 
9014/187-190. 


POWERS AND DUTIES 
SCOPE AND LIMITATION 

§439 

The Foreign Service Regulations of the United States, section 
VIII-5, January 1941, provide; 

. . . Jurisdiction of consulates. In the absence of instruc- 
tions specifically defining the consular district, such district shall 
include all places nearer to the seat of the consulate than to the 
seat of any other consulate within the same'allegiance. 

A consular officer shall not, except under special authorization 
from the Department of State, take jurisdiction of consular busi- 
ness outside of the limits of his consular district. 

[Ex. Or. April 4, 1939.] 

The general powers, duties, and liabilities of consular officers are 
prescribed in §§ 72 to 109, inclusive, of title 22 of the United States 
Code, but the powers, etc., there specified are “not to be construed as 
implying the exclusion of others resulting from the nature of their 
appointments, or prescribed by any treaty or convention under Avhich 
they may act”. 22 U.S.C. §71. 

The distinction between the official and private character of con- 
sular duties and activities was set forth by the Department of State 
in 1907 as follows: 

A consular officer is sent abroad not to occupy himself with 
attempts to settle private quarrels, but to devote his time and 
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energies to the representation of the United States and its inter- 
ests. His official dignity and his usefulness require a degree 
of circumspection which woidd not be necessary in a private 
individual. It is not always possible to separate the official and 
the private character of the officer. His oflicial character imposes 
upon his private activities many restraints and obligations. Ex- 
ceptional cases may arise where it is unobjectionable for an 
official of the government to use his influence for the good in a 
private matter, but unless he has the talent to do so without 
becoming involved or embroiled in difficulties and above all, 
without committing himself in writing as a partisan or indulging 
in extravagant or indiscreet language, he should certainly hold 
himself aloof. Aloofness and reserve should, in fact, character- 
ize his attitude toward private contentions. An officer’s para- 
mount duty is to his government and no considerations of friend- 
ship or private opinion can justify a departure from these rules. 

The Third As.sistant Secretary of State (AVilson) to the Consul at Geneva 
(Keene), no. 29, Feb. 4, 1907, MS. Department of State, file 1001/9. 

In 1892 a French national, Georges Poulet-Duclere, died in Rio 
de Janeiro leawng among his papers a will naming George A. Church, 
of New York, his sole legatee. The will, with the other papers, 
was, at the request of Church, turned over to the American Consul 
General at Rio de Janeiro, and the receipt thei’eof was acknowledged 
by the Vice Consul General. Church later wrote to the Consul Gen- 
eral at Rio de Janeiro requesting that the papers of the decedent 
be turned over to the French Consul there, to be forwarded to 
France. Notwithstanding diligent inquiries, the papers in question 
could not be located either at the Consulate General at Rio de Janeiro 
or in the possession of any of the various officers who had been 
connected with that Consulate. The Dep.artment accordingly in- 
formed Church’s attorney of the fruitless investigations and advised 
him that, as the erftire transaction was of a private and not of an 
official nature, no further steps could properly be taken by the De- 
partment. The Departjnent suggested that the aggrieved party was 
at liberty to bring an action on the bond of the Consul General in 
case he was not satisfied with the ruling of the Department. 

In a letter of September 12, 1906 the attorney questioned the con- 
clusion reached by the Department “that the seiwices rendered 
by . . . the Consul General cannot be regarded as official but 
were in his private capacity”, and he contended that the officers of 
the Consulate having to do with the matter in question had acted 
in their official capacity and, consequently, official responsibility at- 
tached for any negligence which might be proved on their part. 
In reply, the Department expressed the following views : 

As to the responsibility of an American consular officer who 
consents to act as a depository for papers or other valuables. 
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you are referred to the Department’s letter of December 23, 
1885, to Minister Cox in regard to certain papers which were 
alleged to have been intrusted to Mr. Boker, United States Min- 
ister to Turkej”, and by him deposited in the Imperial Ottoman 
Bank on behalf of an American citizen, in which the Department 
says ; 

“It is common for parties to seek to deposit papers and valu- 
ables with our legations for safe-keeping. It is no part of the 
business of a legation to act as a safe-deposit institution, and no 
responsibility can attach to the Minister if he yield to the re- 
quest and take such property into his keeping, without valuable 
consideration. Hence, if Mr. Boker had accepted the papers on 
deposit in the legation, and so receipted for them, no responsi- 
bility would rest on Mr. Boker, and, consequently none what- 
ever on the legation . . . 

“Whatever he did was personal to himself, and could not 
bind his successors, or the Government which appointed them. 
If any attempt should be made to impute such responsibility to 
the legation or yourself, you will deny it.” 

If it was Mr. Church’s intention to appoint the American 
consul general as his representative to look after his interests 
in connection with the estate in question, the Department has 
repeatedly ruled that such services on the part of the American 
consular officer are entirely unofficial and constitute a private 
business transaction between the consular officer and his client. 
(^See Department’s letter to Miss Heald of July 9, 1886, Domes- 
tic Letters, Vol. 160, p. 665; Wharton’s International Law 
Digest, paragraph 99.) 

You say that you “should esteem it a great favor if the De- 
partment would inform you, for your own satisfaction, of the 
test applicable in determining whether a given action should be 
considered official or not”. In reply the Department must say 
that it does not know of any rule of thumb by the application 
of which transactions may be at once classified as official or 
unofficial. It is an ordinary question of the law of agency, 
and the scope of the consul’s' agency is defined by the statutes 
of the United States, the law of nations, and the regulations of 
the Department. Whenever any transaction, tested by these 
standards, falls within the scope of the consular agency, it is 
properly deemed official, and not otherwise. 

The Third Assistant Secretary of State (Wilson) to Harry Learned, 
Oct. 12, 1906, MS. Department of State, file HOC. 

I have noted your statement that a consul cannot be properly 
involved in a court action as a result of acts performed in the 
exerci^ of his functions. A careful examination of the treaty 
provisions which would be applicable to the case under discus- 
sion leads me to the conclusion that should it appear that the 
Bolivian Consul General in New York had committed an act 
constituting a crime, he could be prpsecuted for that act. Article 
14 of the Convention in regard to consular agents, signed at 
Habana February 20, 1928, to which you refer, states that: 
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“In the absence of a special agreement between two nations, 
the consular agents who are nationals of the state appointing 
them, shall neither be arrested nor prosecuted except in the 
cases when they are accused of committing an act classed as a 
crime by local legislation.” 

Article 16 of the same Convention provides in part that : 

“Consuls are not subject to local jurisdiction for acts done in 
their official character and within the scope of their authority.” 
' It can hardly be seriously contended that crimes committed by 
consular officers could be considered as acts performed “in their 
official character and within the scope of their authority”. 

The Under Secretary of State (Welles) to the Bolivian Minister (Finot), 
Feb. 27, 1936, MS. Department of State, file 810.79611 Tampa -New 
Orleans -Tampico Airlines/283. 

It is provided in title 22 of the United States Code, §103 (Rev. 
Stat. §§ 1Y35 and 1736) , that consular officers shall be liable on their 
bonds for damages caused by wilful neglect or omission to perform 
the duties imposed by law or by wilful malfeasance or abuse of 
power or corrupt conduct in office. In an action brought under this 
section alleging libel in a consul’s official confidential report on per- 
sons engaged in business in his district, the Court of Appeals of the 
District of Columbia held that such communications were privileged. 
The court stated : 

... In our opinion these provisions [of law] relate to trans- 
actions wherein the consul is dealing directly with the party 
injured, and violates a duty imposed upon him by law m re- 
spect to such person. This view is illustrated by the cases of 
American Security [f /Surety] Co. v. Sullivan (C.C.A.) 7 F. 
(2d) 605 ; Cunningham v. Rodgers, 50 App. D.C. 51, 267 F. 609, 
affirmed 257 U.S. 466, 42 S. Ct. 149, 66 L. Ed. 319; Dainese v. 
Hale, 91 U.S. 13, 23 L. Ed. 190 ; and Claim of Peterson, 19 Op. 
of Attys. Gen. 22. 

In American Surety Co. of New Torh et cH. v. Svllivam, the United 
States Circuit Court of Appeals for the Second Circuit affirmed a 
decision of the District Court of the United States for the Southern 
District of New York awarding damages in an action against a 
surety on the bond of an American Consul. The damages were sus- 
tained by reason of the refusal of the Consul to visa the plaintiff’s 
passport and his consequent inability to return to the United States. 
The plaintiff was an American shipmaster who, in 1917, had taken 
an American vessel to a foreign port, had there severed his con- 
nection with it, and had applied for a visa for his return to the 
United States. The Consul had been informed that the vessel was 
to be sold to an alien. In accordance with an act and a proclama- 
tion pursuant thereto requiring the approval of the United States 
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Shipping Board for the sale of American vessels to aliens or their 
transfer to foreign registry, the Consul referred the proposed sale 
to the Shipping Board. Acting, as he believed, pursuant to instruc- 
tions to decline to render services in connection rvith the transfer 
of American vessels to aliens and to instructions to decline to issue 
visas to persons desiring to come to the United States if he was 
convinced that the journey was for an inimical purpose, and con- 
sidering the possibilitj' that the sale of the vessel would not be ap- 
proved, the desirability of keeping American ve‘.sels in operation dur- 
ing the war emergency, and the fact that the plaintiff was the only 
American master available, the Consul refused to issue the visa. 

The court said that — 

all they [the Consul’s instructions] meant was that he should 
give no direct assistance to the transfer. His interpretation 
overzealously extended this to mean that he should actively dis- 
courage the transfer at the expense of Sullivan, who had noth- 
ing further to do with it. That was not an error in the discharge 
of his duties, but an error in understanding what they were, and 
for that he is liable. 

The second excuse is even more plainly untenable. Sullivan’s 
journey home was not “inimical” to the United States, except in 
the sense that he would not be able to sail the schooner after he 
had left. The instructions clearly did not go so far, but only 
applied to persons whose presence in the United States might be 
dangerous in time of war. . . . 

... a public officer, while not chargeable for the mistaken 
exercise of his actual powers, is responsible for keeping within 
them. He may not use his authority to excuse action which it 
does not justify. . , . The word “willful,” even in criminal 
statutes, means no more than that the person charged with the 
duty knows what he is doing. It does not mean that, in addition, 
he must suppose that he is breaking the law. 

United States, to Use of Parravicino v. Bninswirl: ct at., 09 P. (2cl) 383, 
380 (D.C. App., 1031); the CoiisiU .it Ba-.'.eterre, Guadeloupe (Wilcox) to 
the Secretary of State (Lansing), nos. 21 and 34, June 8 and Nov. 7, 1917, 
MS. Department of State, file 195.2/901, /1209 ; American Surety Co. of New 
York et al. v. Sullivan, 7 P. (2d) 005, 000 (C.C.A. 2d, 1925). 

The Norwegian Charge d’Affaires ad interim to the United States 
inquired as to the attitude of the Department of State toward “ques- 
tions of indemnifying private concerns for acts arising out of er- 
roneous dispositions by Foreign Service Officers, who either could not 
or would not pay the indemnity imposed upon them by court”. The 
Charge d’Affaires gave the example of a consul who erroneously 
awarded wages to a crew beyond the date of a shipwreck. The De- 
partment enclosed with its reply a form of bond which American 
Foreign Service officers are required to furnish and referred to title 22 
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of the United States Code, §103 (11 Stat. 64; 5 Stat. 397). It added 
that — 

when a consular officer of the United States is guilty of mal- 
feasance in office or abuse of power, the injured party has an 
action against the consul or against the sureties on the official 
bond of the consul. While the question whether the action of 
a consul in requiring payment of compensation beyond the date 
of shipwreck would fall within the scope of tlie law quoted would 
be one to be decided by tlie courts in the United States should 
such a question arise, it seems not improbable that action of a 
consul in requiring excess compensation for members of a crew 
would constitute malfeasance or abuse of power within the mean- 
ing of the law. In the event that a party injured by the action 
of a consul could not recover from the consul himself or from 
his sureties, the only recourse the injured party would have would 
be to seek relief through special legislation by the Congress. 

The Charge d’Affaires atl inlor'iii (I/iiixlh) to the Secretary of State 
(Kellogg), Mar. "1, 1927, aiifl the Under Secretary of State (Grew) to Mr. 
Lnndh, Apr. 22, 1027, MS Department of State, file 1203/117. 

In 1924 a Geraian citizen presented a claim against an American 
Consulate in Germany on account of the alleged embezzlement of a 
sum of money by a German subject omj)loyed in the Consulate. It 
appeared that this employee, together with the claimant and other 
German citizens, was engaged in speculation in foreign exchange, 
and it was alleged that the employee had misled the complainant 
into believing that he was acting on behalf of the Consulate. It 
also appeared that some of the drafts involved in the transactions 
had been endorsed by an American Vice Consul with the official 
stamp of the Consulate. The Consul vas entirely unaware of the 
transactions. He advised the complainant that the matter referred 
to was one between her and the former employee and that neither the 
Consulate nor the Government of the United States would accept 
any responsibility for the actions of the employee. The Department 
of State, after considering the ijcrtinent statute (22 U.S.C. §106) 
and consular regulations (Consular Eeg. U.S. secs. 456-457 [revised, 
1896] ) , forbidding consuls to engage in j)rivate business, limiting the 
use of the seal to official business, and forbidding the use of the 
consul’s official title on private obligations such as checks, concluded : 

It seems perfectly clear, therefoi-e, that the act of [the] vice 
Consid ... in endoi>ing the checks was not within the actual 
or apparent scope of his authority and that this Government 
could not be held responsible for his act from which it derives 
no benefit, which it disavowed as soon as it was brought to its 
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attention and for the result of which remedy may be had in its 
courts. 

Consul Sauer to Secretary Hughes, no. 566, Mar. 5, 1924 ; the Chief of the 
Consular Bureau (Hengstler) to Mr. Sauer, Mar. 29, 1924; Assistant Sec- 
retary Carr to Consul Morris, Feb. 13, 1923 : MS. Department of State, file 
123 Hoettgen, Werner. 

In 1911 the superintendent of a Honduran railroad, which was 
partly American owned, requested permission of an American Consul 
in that country to deposit money and papers in the Consulate, fearing 
that the railroad would be seized by the Honduran Government. 
The Department instructed the Consul that — 

there is no authority for you to accept such money and papers 
with a view to segregate them from any rumored action on the 
part of the Honduran Government. A consul may claim inviola- 
bility for the archives and official property of his office, but he 
has no immunity whatever against the laws of the land with 
reference to the property of others in his charge, and their 
possession might tend to bring him into conflict with the author- 
ities. 

The Second Assistant Secretary of State (Adee) to Consul Dawson, no. 
64, Aug. 10, 1911, MS. Department of State, file 816.77/52. 

During the revolution in Mexico in 1914 the American Vice Consul 
at Saltillo was imprisoned and some of the contents of the Consulate 
taken by revolutionary forces. Included in the property lost was a 
box of jewelry left at the Consulate by an American citizen. The 
American representative in Mexico City subsequently received a com- 
munication from the owner stating that Americans had been urged to 
leave Mexico and to turn over their effects to the nearest consular agent 
and that he believed that he should be reimbursed for his loss by the 
United States Government. The Department expressed the following 
view: 


. . . When American diplomatic or consular officers accept Uie 
custody of property belonging to American citizens residing in 
foreign countries, they do so with the understanding that neither 
they nor the Department assume any responsibility in the matter. 
You may so inform Mr. Niclaus and say that, in the opinion of 
this Department, his letter to you dated August 22, 1916, discloses 
no grounds for a claim against this Government and that there 
are no funds at the disposal of the Department from which pay- 
ment of such a claim could be made. 

Charles B. Parker, acting in representation of American interests at Mexico 
City, to Secretary Lansing (with enclosures), no. 46P, Aug. 25, 1916, and the 
Second Assistant Secretary of State (Adee) to Mr. Parker, no. 1988, Oct 6, 
1016, MS. Department of State, file 125.827/7. In an office memorandum at- 
tached to this correspondence it is said that the advice to American citizens 
alleged by the claimant was never issued by the Department of State. 
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The Department deems it inadvisable for its consular officers to 
accept valuables for safekeeping since by so doing obviously they 
invite international complications through the acts of irresponsible 
individuals. 

The Director of the Consular Service (Carr) to Consul Yost, no. 106, 
Apr. 30, 1920, MS. Department of State, file 199.3/8. 

In 1934 an American Consul in Mexico, fearing an uprising and a raid on a 
bank containing funds of American citizens, received for safekeeping a sum 
of money belonging to the bank. The Department of State instructed the 
Consul to decline to store the valuables. Secretary Hull to Consul Goforth, 
telegram of Oct. 16, 1934, MS. Department of State, file 199.3/775A; Mr. 
Goforth to Mr. Hull, no. 84, Oct. 17, 1934, and Assistant Secretary Carr to 
Mr. Goforth, Oct. 27, 1934, iM. 199.3/776. 

In 1915 the American Consul General at Yokohama received from 
an American citizen in Japan a draft which he transmitted to the 
Department of State, requesting that the Department forward it to 
the wife of a German consular officer formerly in Japan. The De- 
partment returned the draft to the Consul General, stating : 

The Department understands that Mr. and Mrs. Fuehr are 
German subjects. It is not a usual practice for American con- 
sular officers to accept or remit money in connection with the 
private transactions of American citizens abroad, and it is not 
believed that consular officers should go farther in assisting the 
nationals of countries with whose interests they are temporally 
entrusted than they do in assisting American citizens. 

It would seem that if it was possible to do so, Mrs. Gill should 
have consummated the transaction directly with Mrs. Fuehr 
without involving the American Consulate General in the matter. 
The only reason which occurs to the Department why Mrs. Gill 
could not have forwarded the money to Mrs. Fuelir is that the 
laws of Japan forbid the remitting of money from Japan to 
enemy subjects. If the Japanese law contains such prohibition 
it would seem that neither the Department nor the Consul 
General may properly act as a channel for transmitting money 
from Japan to German subjects. 

If it is found that there is no Japanese law prohibiting the 
transmission of the money to a German subject, or that there be 
no objection on the part of the Japanese Government, the draft 
may be returned for transmission to Mrs. Fuehr. However, it 
is suggested that Mrs. Gill should endeavor to consummate the 
transaction directly and not through the Consulate General. 

The Director of the Consular Service (Carr) to Consul General Scidmore, 
no. 114, Dec. 23, 1915, MS. Department of State, file 702.6204/19. 

... in connection with the transmi^ion of funds to persons 
residing abroad and as an accommodation to coordinate depart- 
ments of the Government, to State industrial boards, to State 
compensation or similar commissions, or to courts or their officers, 
such, for example, as administrators or executors, the Department 
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has permitted its consular representatives abroad to receive and 
for-\vard funds to foreign beneficiaries, and to take their receipts 
therefor. This has been done, however, with the distinct under- 
standing that those officers can assume no responsibility in connec- 
tion therewith other than the exercise of their best judgment and 
discretion in causing the funds, in such form as the sender may 
elect, to be delivered to the person or persons designated by the 
sender. 

The Chief of the Division of Foreign Service Administration (Hengstler) 
to Frederick B. Wiener, May 11, 1933, MS. Department of State, file 
311.023/501. 

In a case in which the proceeds of an estate were transmitted 
by the executor in the United States to an American Consul in 
Sweden for deliverj' to beneficiaries and were delivered, by mistake, 
to the wrong person, the Department of State said that — 

the transmission of funds to beneficiaries abroad by American 
Consular officers is not within the province of their official duties 
and . , . such services when rendered by American Consular 
officers are unofficial and merely gratuitous. 

The Department regrets that payment of the inheritance was 
made to the wrong persons but, from the. reports of the American 
Consul General at Stockholm and of the Swedish postal authori- 
ties, it does not consider that this Government is responsible for 
any loss that might result from the erroneous payment, in view 
of the earnest eft'orts made by the American Consul in charge 
and by the Swedish postal and church authorities to find the 
beneficiaries; of the .similarity in the names of the beneficiaries 
and of the parties who wrongfully received the money; of the 
fact that the Swedish postal authorities appear to have furnished 
Gustaf Karlsson and Ids wife, Anna, with the information that 
made it possible for them to obtain the money; and of the fur- 
ther fact that the receipt for the money was acknowledged by a 
Swedish notary. 

Since the parties who admit that they wrongfully received 
the money and the parties who assert that they are rightfully 
entitled to the money, and the notary who acknowledged the 
receipt for the money, are all Swedish nationals resident in 
Sweden, the matter would appear to be one to be adjusted by 
the interested parties in Sweden in accordance wdth Swedish 
laws. 

The Second As.sistant Secretary of State (Adee) to the Swedish Minis- 
ter (Wallenherg), Dec. 2, 1021, MS. Department of State, file 311.583/201. 

Officers of the Foreign Service are forbidden to transact, 
engage in, or have any interest in any business to, from, or within 
the limits of their respective jurisdictions, either in their own 
names or in the names or through the agency of any other 
persons. 

Officers of the Foreign Service are also forbidden to make any 
investments of money within the limits of the foreign country 



POVSTERS AND DUTIES 


to which the officers are accredited or assigned. This prohibition 
shall apply to the owning of real estate, bonds, shares, stocks, 
and mortgages, but does not extend to the purchase of a house 
and land for personal use. (Feb. 5, 1915. and Apr. 5, 1906; 38 
Stat. 807, 34 Stat. 101; 22 U.S.C. §§ 38, 106.) 

For. Ser. Reg. U.S. I-IO, Jan. 1941 ; E-v. Or. S396, Apr. IS, 1940. 

In 1928 the ratepayers of the former British concession at Hankow, 
China, requested that the American Consul in that city, as Senior 
Consul, act as one of the trustees of a debenture redemption fund to 
be created to meet the existing debentures of the ex-concession. The 
Department of State instructed the American Minister that it con- 
sidered it inadvisable to accede to the request and in an informal 
letter to him stated that — 

the Department understands that the Senior Consul, when func- 
tioning as such, acts in a representative capacity and is guided 
by the desires of his colleagues. The Consular Body can act 
through the Senior Consul only in relation to those matters 
wherein they have common interests and rights. ... In other 
words, the American Consul General, when Senior Consul and 
functioning as one of the trustees of the proposed debenture 
redemption fund, would have no particular standing or authority 
other than that derived from an agreement to which his own 
Government was not a party. The Department could not, of 
course, authorize him to assume, either personally or officially, 
any of the ordinary liabilities arising from a trusteeship. More- 
over, if he were amenable to any authority in the performance 
of his duties it would be to the Municipal Bureau, a British and 
Chinese political organization. 

• •••••• 

Of course the Department has not overlooked the fact that in a 
number of cases American consular representatives have in' the 
past cooperated with their colleagues in assuming more or less 
responsibility in the expenditure of public funds, as in conservancy 
projects at Aewchwang, Foochow and Tientsin, but in these in- 
stances the United States has been a party to the international 
understandings on which the arrangements were based. 

Minister MacMurray to Secretary Kellogg, telegram 334, May 11, 1928; 
Mr. Kellogg to Mr. MacMurray, telegram 159, May 15, 1928 ; the Chief of the 
Division of Far Eastern Affairs (Hornbeck) to Mr. MacMurray, May 31, 
1928: MS. Department of State, tile 893.102 Han/66. 


CORRESPONDENCE 

§440 

In an action brought on a consul’s bond under title 22 of the United 
States Code, §103, alleging libel in a consul’s official confidential report 
on persons engaged in business in his district, the Court of Appeals of 
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the District of Columbia held that “Under such circumstances the con- 
sul enjoys an absolute privilege” and affirmed a decision of the lower 
court sust aining a demurrer to the complaint. 

United States, to Use of Parravicino v. Brunswick et at, 69 F. (2(1) 383, 
385 (D. 0. App., 1934). See also ante, pp. 809-810. 

In reply to a despatch concerning a suit brought against an American 
consular officer in Germany for defamation, the Department of State, 
in 1913, instructed the Embassy in Berlin : 

You will inform Consul General Dresden that he is not entitled 
to exemption from legal process and neither the Department nor 
the Embassy can properly support his claim to exemption. 

Department, however, sees objections to the use in private liti- 
gation of a confidential communication made by a consular officer 
to his government which has come into the possession of a private 
individual without the consent of the Department or of the officer 
himself. Therefore you will, as 5 'ou sugge.st, present the matter to 
the Foreign Office in the hope of reaching an understanding 
whereby the proposed legal proceedings may be quashed after the 
acceptance of service by the Consul General and also urge upon it 
the view that the suit should not be prosecuted because it is a 

E rivate litigation based upon the unauthorized publication of con- 
dential and privileged official communications from the consul to 
his government, and that as he was not responsible for such pub- 
lication he should not be brought into the case either personally or 
officially. 

Secretary Bryan to Ambassador Lcishman, telegram of Mar. 8, 1913, 
MS. Department of State, file 123G12/121. 

In November 1914 the American Consul in Smyrna informed the 
iBTtolabllity Department' of State that official United States mail under seal had 
been refused by Turkish postal officials, who required that mail be 
opened to inspection and also that the English language not be used. 
The United States protested, and arrangements were subsequently 
made with Turkish officials for the transmission through the mails in 
sealed envelopes of correspondence between the Embassy and the 
Consulates in Turkey. 

Consul Horton to Secretary Bryan, telegram of Nov. 11, 1914, and Mr. 
Bryan to Ambassador Morgenthau, telegram 21, Nov. 12, 1914, MS. Depart- 
ment of State, file 8G7.711/1; Mr. Morgenthau to Mr. Bryan, telegrams 
22 and 55, Nov. 12 and 2C. 1914, ibid. 867.T11/2. /3. 

The Department of State, having been informed in 1915 by the 
American Consul at Frontera, Mexico, that he was not permitted to 
send code messages unless translated, instructed the Consul at Vera- 
cruz to inform the proper authorities that the Government of the 
United States insisted upon the right of its consuls to communicate 
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freely with the Department and to use code whenever they consid- 
ered it advisable to do so. 

Secretary Bryan to the Consul at Veracruz (Canada), Feb. 8, 1915, MS. 
Department of State, file 702.03/25. 

Following a cowp d'etat in Foochow, China, the American Consul 
joined with other members of the consular body in a protest by the 
Senior Consul to the local military commissioner regarding the action 
•of a censor in preventing the transmission of telegraphic communica- 
tions to their respective legations at Peiping. The note of protest 
contained the following statement : 

Under international law a consular officer has the right of free 
communication with his own government and with the diplomatic 
and consular representatives of his government stationed in the 
same territory ; the consular officer may use the post or telegraph 
and he may send his messages in cipher. 

The Department of State approved the statement and the action of 
the Consul in joining in the protest. 

Consul Sokobin to Secretary .Stiin.son, no. 321, Jan. 10, 1930, and Assist- 
ant Secretary White to Minister Johnson, no. 91, Apr. 23, 1930, MS. De- 
partment of State, file 701.03/65. 

A Treasury Department ruling (no. 5) of June 6, 1940 prohibited 
the bringing into the United States of securities or evidences thereof 
except upon compliance with specified conditions, and subjected ar- 
ticles arriving from foreign countries suspected of containing such 
securities to customs inspection in accordance with the Customs Regu- 
lations of 1937. As to the applicability of this order to foreign con- 
sular officers in the United States the Department of State, in a letter 
of July 16, 1940 to the Secretary of the Treasury, said : 

The Department of State is not aware of any treaty or statutory 
prohibitions which would prevent this Government from subject- 
ing the per.sons of, the baggage of, or mail addressed to foreign 
consular officers to the same treatment now accorded any other 
mail, baggage, or person entering the United States under the same 
circumstances. Howei er, it is felt that for reasons of policy (1) 
sealed letters addressed to a consular officer by his government or 
by a diplomatic officer or another considar officer of his government 
and bearing the official seal of his government, (2) official consular 
pouches, and (3) (lackages addre.ssed to a consular officer bearing 
the official seal of his government and accompanied bj' certificates 
under such seal to the effect that they contain only official com- 
munications or documents, should, for the present, be excepted 
from examinations made under General Ruling No. 5. Other 
mail and packages addressed to a foreign consular officer need not 
be excepted from examinations made under this ruling. With re- 
spect to the examination of the person and the baggage of a foreign 
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consular officer iiiion his arrival in the United States, there would 
appear to be no objection to the followinjr by the Treasury Depart- 
ment of the customary procedure vith resj^ect to such an officer 
relating to the ascertaining of dutiable or prohibited merchandise. 

Foreign diplomats in the United States were notified of the Treasury 
order and the cooiieratiou of their respective governments was re- 
quested to insure that official diplomatic and consular pouches, mail, 
and packages be not used in a manner inconsistent %\ ith the ruling, and 
that diplomatic and consular officers, their families, staffs, and suites 
strictly observe the provisions of the ruling as to person and baggage. 

The German Embassy, on July 12, 1940, notified the Department of 
instances of delay or the opening of German consular mail arriving 
from abroad by customs officials in the presence of a representative of 
the Consulate. The Embassy said : 

... It is a generally recognized principle resulting from the 
mutual acceptance of consular officials (that is, official represent- 
atives of a foreign government in one’s own national territory), 
that the consulates cannot be subjected, in their official communi- 
cation with the authorities of their own state, as well as with pri- 
vate persons inside and outside the country, to any surveillance in 
the form of a search of their mail. That is a natural prerequisite 
for the performance of the duties entrusted to them, which they 
perform with the consent of the country to which they are ad- 
mitted. 

The Department replied : 

I am informed that instructions have been issued providing that 
under General Ruling No. 5 of the Treasury Department, dated 
June 6, 1940, there shall be no examination of the following: (1) 
Sealed letters addressed to a consular officer by his Government or 
by a diplomatic officer or another consular ofeccr of his Govern- 
ment and bearing the official seal of his Government ; (2) official 
consular jwuches; and (3) packages addressed to a consular officer 
bearmg the official seal of his Government and accompanied by 
certificates under seal to the effect that they contain only official 
communications or documents. 

Treasury Dept. General Ruling No. 5 Under Section 5 (b) of the Act of 
October 6, 1917 . . . approved June 6, 1940 ; Secretary Hull to Secretary 
Morgenthan, July IG, 1940, MS. Department of State, file 840 51 Frozen 
Oredits/306A ; Mr. Hull to foreign diplomatic missions in the United States, 
July IG, 1940, ihid. /302A; Charge Thomsen to Mr. Hull, July 12. 1940, and the 
Acting Seci-etary of State (IVclIes) to Mr. Thomsen, ibid. 702.G211/1210. 

JSwcaons Following the entrance of the United States into the World War of 
the Mexican Government complained that its consular officers 
in the United States were not permitted to communicate with the 
Mexican Government in secret code. The Department of State in- 
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formed it that, in accordance with the usual practice of belligerent 
governments, the use of code would be forbidden to consular officers of 
neutral countries but that this prohibition did not apply to diplomatic 
officers. It added that in view of the friendly relations between the 
United States and Mexico an exception would be made in this case. 

Ambassador Fletcher to Seci’etary L.ansing, telegram 151, May 4, 1917, 
and Mr. Lansing to Mr. Fletcher, telegram 163, May 7, 1917, MS. Depart- 
ment of State, file 811.721/3. 

The Department of State, on January 5, 1918, while the United 
States was at war, notified the heads of diplomatic missiojis at Wash- 
ington of regulations governing the censorship of mails entering and 
leaving the United States, including the following : 

Although consular officials have no claim as such to uncen- 
sored use of the mails, this use will be granted out of courtesy 
and uncensored correspondence will be permitted between them 
and their governments, when under official seal. The extension 
of the privilege of exemption to consular officials shall be strictly 
confined to Consuls de Carriere. 

Supplementing this regulation, the Department, on June 11 follow- 
ing, notified the Japanese Ambassador that “correspondence between 
diplomatic missions at Washington and their respective consuls as 
well as correspondence between the consuls themselves, is not subject 
to censorship under the existing regulations”. 

The Department of State to diplomatic missions at Washington, .Tan. 6, 
1918, MS. Department of State, file 811.711/165a ; the Department of State 
to the Japanese Ambassador, June 11, 1918, ibid. 811.711/181. 

In Jan. 1918 the American Ambassador in France transmitted to the 
Department of State regulations of the French Government concerning the 
use of diplomatic pouches, which included the following statement: 

‘‘The principles of law do not give to the consuls the privileges which 
seem necessary for the free exercise of diplomatic functions. Therefore, 
it seems impossible to us to dispense from control letters coming from 
them or which are addressed to them, except for letters exchanged with 
your (Embassy, Legation). However, I wish to give you the assurance 
that the military postal control will be given instructions to have a spe- 
cial solicitude for their correspondence, although it will be submitted to 
general rules suitable to all letters having no diplomatic character and 
to send it to its destination without being hindered through the most 
rapid routes after having been verified regarding their consular nature.” 

The Department of State instructed the Ambassador to inform the 
French Foreign Office that it concurred entirely in the regulations and 
fully understood the reasons which prompted their Issuance. Ambassador 
Sharp to Secretary Lansing (with enclosure), no. 5966, Jan. 16, 1918, and 
Mr. Lansing to Mr. Sharp, no. 1990, Feb. 13, 1918, MS. Department of 
State, file 701.03/33. 



820 


CHAPTER XV — COXSIJLS 


In November l&3f) the Department of State communicated to the 
Ambassador in Paris certain information concerning the censorship 
of correspondence addressed to American Consuls in France and of 
correspondence passing between such Consuls. The Ambassador 
transmitted a note from the French Foreign Office to the effect that 
correspondence between the Department or the Embassy and con- 
sular officers in France would not be censored but that this exemp- 
tion could not be extended to correspondence between American Con- 
suls in France or between them and American Consuls in foreign 
countries. The Department informed the Ambassador : 

The Department cannot accede to the position of the French 
Government with respect to the latter classes of consular mail. 
Our consuls are in France for official purposes and by permission 
of the French Government which may safely assume that they 
are enmged in no improper activities! They should, therefore, 
have the right freely to carry on correspondence between them- 
selves and there is no justiiScatinn for interference with that 
correspondence. You wilt please bring these views to the at- 
tention of the Foreimi Office and express the exi^ectation that in 
future all correspondence between American consular officers will 
be accorded the consideration to which it is entitled, including 
freedom from censorship. 

The Acting Secretary of State (Welles) to the .Ambassador in France 
(Bullitt), telegram lAiS, Xov. 22, 1939, MS. Department of State, file 
Kl.Tll/381; the First Secretary of Embassy (B.irnes) to the Secretary of 
State (Hnll), no. 344S, Dee. 14, 1939, and the Counselor of the Department 
of State (Moore) to Mr. Bullitt, no. 1910, Jan. 16. 1940. ihid. SSl.TU 388. 

For other material concerning correspondence of both diplomatic and 
consular officers, see anh. eh. XIV, § 418: and see 1914 For. Rel Supp. 
535-543 : 1915 For. Rel. Supp. 740-743 : 1917 For. Rel., Sui p. 2. pp. 1235- 
123a 

Tlie American Charge d'Affaires ad interim at Rome informed 
the Department of State in August 1940 that Italian censorship regu- 
lations permitted free communication by telegraph in any language 
or code between the Embassy and the Department and other Amer- 
ican missions, that letters between the Embassy and Am erican Con- 
suls in Italy were not subject to censorsliip. but that correspondence 
between Consulates and between Consulates and the Department was 
subject to censorship. The Department instructed the Embassy to 
inform the Italian Foreign Office that “The Italian regulations which 
require that correspondence between the Consulates and between the 
Consulates and the Department be subjected to censorship constitute 
an unwarranted interference with official correspondence and do not 
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give reciprocity of treatment to American consular mail in Italy.” 
The Department at the same time explained : 

This Government does not interfere with mail sent by a con- 
sular officer in the United States to an addressee within or outside 
the United States. There are in force regulations with respect to 
the bringing into this country of securities but even under these 
regulations the following classes of mail and packages are not 
subject to interference; 

(1) Sealed letters addressed to a consular officer by his Gov- 
ernment or by a diplomatic officer or another consular officer 
of his Government and bearing the official seal of his 
Government; 

(21 Official consular pouches; and 

(3) Packages addressed to a consular officer bearing the official 
seal of his government and accompanied by certificates under 
such seal to the effect that they contain only official communi- 
cations or documents. 

The Italian Foreign Office requested that the existing regulations 
be considered as the result of the particular exigencies of the state of 
war. 

The Charge d'Afifaires ad Interim in Italy (Reed) to the Secretary of 
State (Hull), telegram 789, Aug. 5, 1940, and Acting Secretary Welles to 
Mr. Reed, telegram 381, Aug. 10, 1940, MS. Department of State, file 
124.656/114; the Counselor of Embassy at Rome (Tittmann) to Mr. Hull 
(with enclosure), no. 2151, Peb. 18, 1941, ibiA. /121. 

The Foreign Service Kegulations of the United States provide that 
“All official mail transmitted by or through Foreign Service offices 
to the United States shall be forwarded by diplomatic pouch when- 
ever such facility is available” and that only the following types 
of extra-official and unofficial mail may be transmitted by diplomatic 
pouch to the Department of State : 

(1) The private correspondence of officers and American em- 
ployees of the Foreign Service and of their immediate families, 
and the correspondence of other American officials and employees 
of the United States Government stationed abroad, with mem- 
bers of their families or friends in the United States. 

(2) Official mail of foreim governments, but only in accord- 
ance with the terms of the Department’s circular instruction of 
December 27, 1937, D.S. No. 2874. 

(3) Under exceptional circumstances and where it is essential 
in the interest of American trade, business letters from, private 
individuals or firms, which must be forwarded in unsealed -en- 
velopes endorsed with the signature of the chief of-mission on 
the outside cover. 

(4) As a temporary exception under unusual circumstances or 
where local postal facilities are inadequate, mail of represent- 
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atives of leading American charitable institutions, which must be 
forwarded in unsealed envelopes. 

The regulations further provide that — 

Extra-official and unofficial mail transmitted by diplomatic 
pouch shall not contain enclosures for third persons, nor shall 
money be transmitted No merchandise, other than that for the 
strictly official use of the Government, shall be transmitted 
through the pouch. 

For. Ser. Reg. U.S. VI-2, n. 25 (a), Jan. 1941: ibid. VI-3, nn. 5 (o) and 
(6), Jan. 1941. 

The American Consul at Maracaibo, Venezuela, reported to the 
Department of State in November 1912 that he had been required to 
open, in the presence of the postmaster on the suspicion that it con- 
tained unmailable matter, a piece of mail addressed to him. The Post 
Office Department, to which the matter was referred, advised that — 

the Joint Regulations issued by the Treasury and Post Office 
Departments governing the treatment of dutiable and supposed 
dutiable articles received in the mails from foreign countries 
provide that, letters and sealed packages addressed to consuls 
bearing the seal of a foreign government, or enclosed in its official 
envelope, and which apjiear to contain only official documents, 
shall be immediately delivered to the addressees, but if the let- 
ters and sealed packages so addressed bear the appearance of 
containing merchandise, whether the letters or the packages be 
of an official or unofficial character, they are to be treated in 
the usual manner, namely : they must be opened by the addressee 
in the presence of the postmaster. When such letters or sealed 
packages are found to contain articles which require their seizure 
under our customs laws, they are so seized. It will be seen 
therefore, that the treatment accorded the Consul’s mail at Mara- 
caibo in the instance which you have brought to my attention 
is ... such as might be accorded consuls’ mail in this country. 

Consul Hay to Secretary Knox, no. 59, Nov. 8, 1912, MS. Department of 
State, file 125.5816; the Second Assistant Postmaster General (Stewart) to 
Mr. Knox, Jan. 23, 1913, and Mr. Carr to Mr. Hay, Feb. 1, 1913, ibid. 
125.5816/1. See Customs Regulations of the United States (1937), art. 
361(c). 

With reference to the refusal of United States postal officials to 
deliver to a Mexican consular officer, without examination in the pres- 
ence of a customs officer, a package stamped “Supposed Liable to 
Customs Duty”, the Department of State said that— 

attention is invited to the fact that the delivery of such articles 
received by mail without customs examination is an act of courtesy 
and not a right reserved to the consular officer and that had the 
Mexican Consul at Norfolk acquiesced in the submission of the 
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article to the customs authorities it is probable that it would have 
been inspected and passed free by them without examination. 

The Under Secretary of State (Clark) to the Mexican Ambassador 
(Tellez), Oct. 29, 1028, MS. Department of State, file 702.03/71. 

In the course of correspondence between the Department of State 
and the War Department, concerning the exchange of communications 
between foreign consular officers in the Philippines and officials of the 
United States and of the Commonwealth, the Department of State, 
on July 7, 1937, communicated to the War Department the following 
proposed regulations : 

I. Foreign consular officers .stationed in the Philippines may 
appropriately address and appeal to the local authorities, through- 
out the extent of their consular districts, for the purpose of 
protecting the rights and interests of their nationals. Should the 
local authorities fail to give satisfaction, appeal ma}' be made 
directly to the United States High Commissioner to the Philip- 
pine Islands who .should bring the matter to the attention of the 
President of the Government of the Commonwealth of the Philip- 
pines. If that action should fail to effect a satisfactoiy adjust- 
ment, the High Commissioner will then refer the case to the 
Department of State and will so inform the foreign consular officer 
concerned. It is suggested that written communications addressed 
by foreign consular officers to the local authorities of the Common- 
wealth Government in Manila be prepared in duplicate and a 
copy forwarded to the High Commi.ssioncr; and that such com- 
munications addressed to officials of the Commonwealth Govern- 
ment outside of Manila be prepared in triplicate, one copy to be 
sent to the High Commissioner and one' copy to the President of 
the Commonwealth. Beplies by officials of the Commonwealth 
Government to communications from foreign consular officers 
should be transmitted through the President of the Common- 
wealth, and a copy of each reply should be sent 1 o the High Com- 
missioner by the President of the Commonwealth.. 

II. Subjects of a political character and questions relating to 
exequaturs, visits of foreign war vessels and airplanes, and other 
formal matters should be dealt with as usual through diplomatic 
channels, i.e., through the Embassy or Legation in Washington 
of the country concerned. 

III. Official communications from the Commonwealth authori- 
ties to American diplomatic and consular officers should be sent 
to the High Commis-sioner for transmi,ssion over his signature to 
the diplomatic or consular officei-s concerned. American diplo- 
matic and consular officers are being instructed to address official 
communications for the attention of the Commonwealth authori- 
ties to the High Commissioner for transmission. 

The War Department approved and instructed the High Commis- 
sioner accordingly. 

The Secretary of War (Woodring) to the Secretary of State (Hull), 
June 16, 1937, and Mr. Hull to Mr. Woodring, July 7, 1937, MS. Department 
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of State, file 702.0011B/8; Mr. Woodring to Mr. HuU (with enclosure),' 
July 10, 19S7, ibid. 702.0011B/10. 

PROTECTION OF INTERESTS OF FELLOW NATIONALS 

§441 

By virtue of a treaty between the United States and Austria-Hun- 
gary permitting consular officers in the exercise of their duty to “apply 
to the authorities within their district, whether federal or local, judi- 
cial or executive, . . . for the purpose of protecting the rights of 
their countrymen” (1 Treaties, etc. [Malloy, 1910] 41) , it was held by 
a United States Circuit Court in 1907 that an Austro-Hungarian 
Consul in the United States had the right to petition for an order 
restraining an American company from using the name of the Austro- 
Hungarian Emperor in its corporate name and his picture in its adver- 
tising literature, on the ground that they tended to misrepresent to 
Austro-Hungarian immigrants that the Emperor was in some way 
identified with the company. 

Von Thodorovich v. Franz Josef Beneficial Ass’n., 154 Fed. 911 (E.D. Pa., 
1907). 

The District Court of the United States for the Northern District 
of Ohio in 1914 sustained an action brought by an Austro-Hungarian 
Consul to have turned over to him the distributive shares due the 
surviving next of kin, residents and subjects of Austria-Hungary, of 
a deceased national of that country under the Workmen’s Insurance 
Act of Ohio, which required that the shares be paid directly to the 
beneficiaries or to some person unquestionably representing them. 
The court, after referring to The Bello Coi'i'unes, 6 Wheat. (1821) 
152, and after examining the law of Austria-Hungary, decided that 
the Consul was fully authorized and qualified to act as the personal 
representative of fellow nationals, in the absence of a specific power 
of attorney from the beneficiaries to some other representative. 

Vujic et al. v. Voungstown Sheet & Tube Co., 220 Fed. 390 (N.D. Ohio, 
1914). See also Eunko v. Buffalo Crushed Stone Company, et al., 203 
App. Div. (3d Dept.) 284. 196 N. Y. Supp. 569 (1922) . 

In 1916 an Austro-Hungarian Consul instituted a proceeding in 
the courts of Oregon to recover, under the Oregon Employer’s Lia- 
bility Act, for the death of a fellow national. The plaintiff named 
was the deceased’s mother, a subject and resident of Austria-Hungary. 
The defendant’s attorneys challenged the authority of the plaintiff’s 
attorneys to proceed in the matter merely upon the authority of a 
letter from the Consul and without a specific power of attorney from 
the plaintiff. The Supreme Court of Oregon reversed an order of 
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the lower court staying proceedings pending submission of further 
authority for the plaintiff’s attorneys to act. The court based its 
ruling largely on the most-favored-nation clause in article XV of 
the consular convention of 1870 between the United States and 
Austria-Hungary, 1 Treaties, etc. (Malloy, 1910) 44, taken in con- 
junction with the provision of article VIII of the consular convention 
of 1871 between the United States and Germany that “especially in 
cases of the absence of [their countrymen] . . . Consuls etc. shall 
be presumed to be their legal I’epresentatives ” {ibid. 552). The court 
referred to the difficulties of communication resulting from the fact 
that Austria-Hungary was then at war, and said that the plaintiff 
probably could, by appointing an attorney, supersede the authority 
of the Consul to act. 

Ljubich V. Western Cooperage Co., 93 Oreg. 633, 184 Pac. 551 (1919). 
See also Oarvin, Alien Property Custodian v. Western Cooperage Co., 
94 Oreg. 487, 184 Pac. 555 (1919). 

In the absence of treaty provisions conferring upon diplomatic 
and consular officers of foreign countries in the United States 
the right to represent their nationals in the collection of money, 
the rights of these officers in such matters would appear to 
depend upon local laws applicable to the subject and upon the 
laws of the foreign countries defining the duties of their repre- 
sentatives in the United States. 

The Third Assistant Secretary of State (Bliss) to the Deputy Com- 
missioner of the Michigan Department of Labor and Industry (Derham), 
Aug. 14, 1922, MS. Department of State, file 711.0021/146. 

An action against a railway company for wrongful death was 
instituted under a New York statute for the benefit of the deceased’s 
heirs, who were nationals and residents of Eussia. The defense was 
interposed that a prior cash settlement of the claim had been effected 
between the defendant and the Eussian Consul General on behalf 
of the beneficiaries of this action. The Consul’s right to act was 
predicated on a most-favored-nation clause in a treaty between the 
United States and Eussia of 1832 (2 Treaties, etc. [Malloy, 1910] 
1517) , and on article 27 of the treaty of friendship and general rela- 
tions of 1902 between the United States and Spain (2 Treaties, etc. 
[Malloy, 1910] 1709), providing that “so far as compatible with local 
laws” consuls shall have — 

the right of representing the absent, unknown or minor heirs, 
next of kin or legal representatives of the citizens or subjects 
of their country, who shall die within their consular jurisdic- 
tion; . . . and of appearing either personally or by delegate 
in their behalf in all proceedings relating to the settlement of 
their estate until such hpirs or legal representatives shall them- 
selves appear. 
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The Court of Appeals of New York pointed out that beneficiaries 
acquired their right of action directly by virtue of the New York 
statute and not by devolution, i. e. the right did not belong to the 
decedent’s estate. It said that while under general principles of inter- 
national law consuls are entitled to protect the “property within their 
territorial jurisdiction of their countrymen dying therein” and to “in- 
terpose claims for the restitution of property belonging to the subjects 
of their own country, . . . [the court had found] no rule of interna- 
tional law or judicial decision indicating that it authorizes or permits 
them to dispose of, control, or convert into another form the uninvaded 
and secure property of their living countrymen”. As to the above 
treaty provisions, it said that their purpose was to assure the conser- 
vation, administration, and settlement of estates of citizens of either 
party who died within the territory of the other and that “It is the 
heirs, next of kin, or legal representatives of such citizens who are to 
be represented and represented as such.” The right of action was 
upheld. 

Hamilton, County Treasurer, etc. v. J-Jric Railroad Company, 219 N.Y. 343, 
351, 353, 114 N.E. 399, 402, 403 (1916). 

A local judge in Mexico City in 1910 informed the American Consul 
General who had approached him on behalf of an imprisoned American 
citizen that he could -not receive him in his official capacity as Consul 
General, although he would be glad to confer with him in his private 
and iiersonal capacity, as he would any American citizen. The De- 
partment of State informed the Consul General : 

The right of a consular officer officially to confer with a foreign 
magistrate concerning the case of one of his fellow countrymen, 
pending before such magistrate, is a right recognized by the law 
of nations, and uniformly admitted by governments in their 
intercourse. 

The instruction concluded : 

The United States Consular Regulations instruct our consuls 
“to countenance and protect American citizens before the author- 
ities of Foreign countries in all cases in which they may be injured 
or oppressed.” (Paragraph ITl). [Consular Reg. U.S. sec. 149, 
Mar. 1933 ; Ex. Or. Jan. 11, 1932.] 

The right of a consular officer to confer officially with a foreign 
magistrate concerning the case of one of his compatriots pending 
before such magistrate, is clearly incident to the exercise of his 
right as natural protector of his countrymen. If the occasion 
arises in the future, you will, with due deference and all courtesy, 
claim this right under the general principles of the law of nations, 
and if the right is not accorded you, you will bring the matter 
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to the attention of our Embassy in Mexico, and of this Depart- 
ment. 

Consul General Shanklin to Secretary Knox, no. 356, July 25, 1910, MS. 
Department of State, file 711.1221/-; the Director of the Consular Service 
(Carr) to Mr. Shanklin, no. 191, Oct. 7, 1910, ibid. 711.1221A. 

An American Consul General in Guatemala inquired of a local judge 
of first instance as to the status of a case of an American citizen im- 
prisoned in that country and tvas requested to direct his communica- 
tion “through the appropriate channel”, which the Consul General 
understood to mean the Foreign Office. The Department of State 
instructed the Charge d’Affaires in Guatemala to state to the Foreign 
Office that “the right of a consular officer officially to ask a local magis- 
trate for information in relation to the case of one of his fellow-coun- 
trymen pending before such magistrate, is a right recognized by the 
law of nations and uniformly admitted by governments in their inter- 
course, and that this Government anticipates a courteous response to 
such inquiries”. He was also instructed to request that general instruc- 
tions be issued “in order that our consular representatives may be 
accorded the rights in this respect to which they are entitled by the 
rules of international law and the practice of civilized states”. 

Subsequently, the Guatemalan Government instructed local judges 
to inform foreign conWar officers concerning cases involving their 
fellow nationals as to data concerning the nationality of the accused, 
the nature of the accusation, and the date on which the sumario in that 
particular case would probably be terminated. 

Consul General Bucklin to Secretary Knox, no. 278, Sept. 5, 1912, MS. 
Department of State, file 711.1421/5; the Acting Secretary of State (Wilson) 
to the Charge d’AfCaires in Guatemala (Wilson), no. 178, Oct. 9, 1912, ibid. 
314.112D29/1 ; Mr. Wilson to Secretary Bryan, no. 416, Apr. 14, 1913, ibid. 
711.1421/14. 

It should, of course, be unnecessary to remind the de facto Gov- 
ernment in this connection, that consular representatives of the 
United States engaged upon their duties of protecting American 
citizens should receive courteous treatment at the hands of Mexi- 
can officials and be permitted free access to the court rooms, upon 
the occasion of the trial of their nationals for offences charged. 

The Counselor for the Department of Stale (Polk) to C. B. Parker, acting 
in representation of American interests in Mexico City, no. 2019, Jan. 4, 1917, 
AIS. Department of State, file 125.9233/101. 

In 1922 an American Consul in Rumania addressed an inquiry to the 
judge of a Rumanian court as to when the case of an American citizen 
would be decided. He was told that the inquiry should be directed to 
the Foreign Office, whereupon the Legation brought the matter to the 
attention of the Foreign Office, pointing out that article IX of the 



828 


CHAPTER XV — CONSULS 


consular convention of 1881 between the United States and Rumania 
(2 Treaties, etc. [Malloy, 1910] 1507) granted consular officers “the 
right to address the administrative and judicial authorities . . . for 
the purpose of protecting tlie rights and interests of their country- 
men”. The Foreign Office took the position that the convention did not 
apply to judicial affairs in process of litigation, since such an inter- 
vention might be interpreted as interference with the judicial authori- 
ties and would be contrary to the spirit of the convention. The Depart- 
ment of State instructed the Legation to bring the matter again to the 
attention of the Foreign Office, with the following observations — 

that the right of a consular officer to address the authorities in his 
district on matters pertaining to the rights and interests of na- 
tionals of his country appears to be generally conceded, but that, 
irrespective of this, such right is clearly granted to American 
consular officers in Rumania under the provisions of Article IX 
of the Consular Convention between the United States and Ru- 
mania of June 17, 1881. You will add that this Government, there- 
fore, considers that since the communication which Consul 
Pahner addressed to the President of the Court of Appeals at 
Timisoara on April 27, 1922, was respectful in tone and contained 
a proper request for information concerning the status of the case 
of an American citizen pending in that courL the Consul was en- 
titled to a courteous and responsive reply. You may state in this 
connection that an expression on the part of the Consul of his 
desire that the case might be terminated as soon as possible could 
not be construed as an attempt to exercise pressure on the court, 
since it does not appear that the Consul in any way raised any 
question as to the court’s prerogatives in the matter. 

In taking up this case with the Foreign Office you may state 
that in view of the fact that a consular officer seldom has oc- 
casion to address the judicial authorities in his district with 
regard to cases affecting the nationals of his country until after 
such cases have actually come before the judicial authorities, it 
is quite apparent that the interpretation which the Rumanian 
Government has given to Article IX of the Consular Conven- 
tion referred to would practically preclude American consular 
officers from communicating with the judicial authorities in 
cases ivhere the interests of American citizens might be involved. 

You may inform the Foreign Office that so far as this Depart- 
ment is advised Rumanian Consular officers in this country are 
not prohibited from addre.ssing the administrative or judicial 
authorities on matters wrtaining to the interests of Rumanian 
subjects, and that the Department is aware of no distinction 
having been made w’ith respect to cases actually pending before 
the courts. 

The Foreign Office agreed in principle to the Department’s 
position. 

The ChargS d’Affaires ad interim in Rumania (Marriner) to the Sec- 
retary of State (Hughes), no. 242, July 3, 1922, and the Second Assistant 
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Secretary of State (Adee) to the Minister in Bumania (Jay), no. 141, 
Sept. 12, 1922, MS. Department of State, file 711.7121/13; Mr. Jay to 
Mr. Hughes, no. 394, Apr. 30, 1923, ibid. 711.7121/16. 

In 1923 the Department of State sent the following instruction 
to Consul Palmer in response to his inquiry regarding the extent to 
which he was entitled to intervene with judicial authorities on behalf 
of American citizens under article IX of the consular convention of 
1881 between the United States and Eumania : 

in general a consular officer in Eumania should avoid acting as 
an attorney or participating in the conduct of a case pending 
before the courts or judicial authorities of that country. He 
should, however, see that the rights of American citizens are 
safeguarded and that they are not denied an opportunity to have 
legal redress or, if imprisoned, a prompt trial if there is an 
indication that the trial is being unduly delayed. He should 
also in the case of an arrest of an American citizen lend such 
assistance as may be possible and proper with a view to having 
the accused released on bail provided the alleged offense is not 
of so serious a nature as properly to preclude a release on bail. 

Consul Palmer to Secretary Hughes, no. 854, May 14, 1023, and the 
Director of the Consular Service (Carr) to Mr. Palmer, Aug. 16, 1923, 
MS. Department of State, file 711.7121/18. 

The German Foreign Office informed the American Embassy in 
1936 that communications addressed by American Consuls to the 
Chief Attorney General in Oldenburg, requesting information con- 
cerning all American citizens imprisoned within the district, did 
“not seem suited for direct business communications between an 
American Consular representative and the supreme authority of a 
State” and requested that “they be presented through diplomatic 
channels”. The Department of State instructed the Embassy to 
call the attention of the Foreign Office to article 21 of the treaty of 
friendship, commerce, and consular rights between the United States 
and Germany concluded in 1923, providing : 

Consular officers, nationals of the State by which they are 
appointed, may, within their respective consular districts, ad- 
dress the authorities. National, State, Provincial or Municipal, 
for the purpose of protecting their countrymen in the enjoy- 
ment of their rights accruing by treaty or otherwise. 

The Embassy was further instructed to say; 

Since no treaty stipulations are required to enable consular 
officers to communicate through diplomatic channels, application 
of the procedure submitted by the Foreign Office in its com- 
munication to the Embassy would render illusory the specific 
treaty stipulations and in the circumstances it would appear 
that the necessary steps should be taken to the end that the 
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appropriate German officials may be advised of the propriety 
and stipulations under the Treaty of their receiving inquiries 
addressed to them by American consular officers. 

The Foreign Office expressed the view that the treaty provision in 
question “refers only to the discussion of individual cases without 
fundamental significance”. 

Ambassador Dodd to Secretary Hull, no. 3155, Nov. 20, 1936, and the 
Acting Secretary o£ State (Moore) to Mr. Dodd, telegram 152, Dec. 23, 
1936, MS. Department of State, file 362.1121/20; Mr. Dodd to Mr. HuU 
(with enclosures), no. 3282, Feb. 1, 1937, ibid. 362.1121/22. 

In the opinion of the Claims Commission, United States and Mex- 
ico, in the Faulkner case, it was said : 

The allegation of the claimant . . . that he was not al- 
lowed for several days to communicate with his consul would, 
if proven, also have weight with the Commission. The Com- 
mission holds that a foreigner, not familiar with the laws of 
the country where he temporarily resides, should be given this 
opportunity. 

Walter H. Faulkner (United States v. Mexico), Opinions of the Com- 
missioners (1927) 86, 90. 

. . . the Department holds that American citizens arrested 
in foreign countries should not be held ituiorwmunicado^ but 
should be allowed to communicate with diplomatic or consular 
representatives of this country, and with the attorneys whom 
they wish to employ in their defense. 

The Assistant Secretary of State (Olds) to the Ambassador to Chile 
(Collier), Oct. 21, 1925, MS. Department of State, file 325.1121 Stein, 
Charles/2. 


. . . Regardless of the miestion of guiltj the Department 
considers that an American Consul should, within a reasonable 
time after the arrest, be permitted to visit an American national 
imprisoned in a foreign country. 

Secretary Hull to Minister Summerlin, telegram 6, Apr. 14, 1934, MS. 
Department of State, file 331.1121 Pulido, Manuel/32. 

Regulations having been adopted by the Swiss Government im- 
posing restrictions upon visits by American consular officers to 
American citizens held for investigation, the Department of State, 
in January 1922, sent the following instruction to the Minister : 

Bring these regulations to the attention of the Swiss Foreign 
Office and state that the Government of the United States con- 
siders that its consular officers should be permitted to interview 
American prisoners without restrictions upon the use of the 
English language and without the conversation being overheard 
by a Swiss official. You may add that American consular offi- 
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cers should be permitted to interview American prisoners 
promptly and that in order to avoid unnecessary delay it is 
hoped that such interviews will be permitted with as little pre- 
liminary formality as possible. 

You may say finally that the Government of the United States 
hopes that the regulations referred to will be modified. 

The Minister replied that, upon being informed of the restrictions, 
he had made informal inquiries at the Foreign Office and had been 
told that the position was maintained that international law does 
not confer upon consuls the right of visit or of free correspondence 
with their nationals under detention, the privilege being within the 
discretion of the authorities, and further, if visits or correspondence 
were permitted, the judge was within his rights in taking precau- 
tionary measures. It was further said that the regulations would 
be interpreted in the most liberal sense and in the broadest spirit 
of courtesy toward the consuls. 

Consul General Murphy to Secretary Hughes, no. 245, Nov. 12, 1921, and 
Under Secretary Fletcher to Minister Grew, no. 16, Jan. 6, 1022, MS. 
Department of State, file 354.11/654; Mr. Grew to Mr. Hughes, no. 153, 
Feb. 1, 1922, iUd. 354.11/656. 

With reference to difficulties encountered by an American consular 
officer in Germany in visiting an American citizen in prison, the 
Department of State, in September 1924, instructed the Embassy in 
Germany to state to the Foreign Office that — 

this Government considers that American Consular Officers in 
Germany should be granted, in accordance with what it believes 
to be the accepted international practice, the courtesy of con- 
ferring with American citizens in prison in that country in order 
that the Consular Officers may render them the assistance to 
which they may be entitled; that these Officers should be per- 
mitted in such cases to converse with the prisoners in the English 
language and without the presence of a German official; and 
that it is hoped that any German regulations placing restrictions 
upon persons visiting German prisons will not be construed as 
applying to American Consular Officers. 

The Ambassador subsequently reported to the Department that 
he had been informed that the appropriate German authorities had 
been instructed “to grant consuls of the United States, when prac- 
ticable, admittance to prisoners of their nationality, as well as inter- 
views with such prisoners in the Engiisli language without the 
presence of a police official”. 

The Under Secretary of State (Grew) to the Chargfi d’ Affaires ad interim 
(Robbins), no. 3523, Sept. 29, 1924^ and Ambassador Scburman to Secre- 
tary Kellogg, no. 54, July 18, 1925, MS. Department of State, file 362.1121 
Stroyman, David. 
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Article IX of the consular convention of 1878 between the United 
States and Italy provides ; 

Consuls General, Consuls, Vice-Consuls, and Consular Agents 
may have recourse to the authorities of the respective coun- 
tries within their district, whether federal or local, judicial or 
executivcj for the purpose of complaining of any infraction of 
the treaties or conventions existing between the United States 
and Italy, as also in order to defend the rights and interests of 
their countrymen. If the complaint should not be satisfactorily 
redressed^ the consular officers aforesaid, in the absence of a 
diplomatic agent of their country, may apply directly to the 
government of the country where they reside. 

1 Treaties, etc. (Malloy, 1910) 979-980. 

In connection with the detention in Italy, and subsequent release 
following investigation, of three American citizens, the Department 
of State in February 1926 sent the following instruction to the 
Ambassador in Italy : 

... It seems that not only was no opportunity given to the 
Americans to communicate with the American Consul Gen- 
eral . . • but that one of them was actually restrained by 
force from telephoning to the American Consulate General. 
Furthermore the Italian authorities at Naples failed to inform 
the Consul General of the detention of his compatriots until 
after they had been released. 

The Department need hardly point out that the fact that 
American citizens were actually held incommunicado by the 
Italian authorities and that the Italian authorities failed to com- 
municate with the American Consul General with regard to their 
arrest is a serious matter . . . 

In the circumstances, it is felt that the local authorities at 
Naples should express suitable apologies to the three Americans 
for the unwarranted treatment accorded them, and to the Ameri- 
can Consul General for their discourtesy and laxity in failing to 
notify him promptly of the arrest of these men. It is further felt 
that the Italian Government will appreciate the advisability of 
issuing specific instructions with a view to preventing the recur- 
rence of similar incidents. 

The Italian Government explained that during the time the in- 
vestigation was taking place the police were under yo obligation by 
virtue of existing treaty or international usage to inform the Consul 
of the detention or to allow the prisoners to communicate with the 
Consul. The Department noted the Italian contention that the right 
in question was not specifically provided for by treaty nor established 
by generally accepted international usage and observed that the 
denial of such a right would appear seriously to curtail the practical 
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effect of the treaty provision providing for the recourse of consular 
oflScers to the authorities of the respective countries in order to defend 
the rights and interests of their countrymen. It remarked that “the 
act of holding persons under arrest incommunicado is one sufficiently 
unusual in this day and age as to afford proper grounds for this Gov- 
ernment’s request for explanations and assurances as to the future”. 
The Charge d’ Affaires ad interim was instructed to bring these mat- 
ters to the attention of the Foreign Office and to stress the convenience 
which would accrue both to the individuals concerned and to the local 
authorities of having a consular officer interpose his good offices at 
the earliest possible moment, in matters concerning knowledge of the 
language, local laws, customs, etc. 

The Under Secretary of State (Grew) to the Ambassador in Italy 
(Fletcher), no. 456, Feb. 4, 1926; the Counselor of Embassy (Robbins) to 
the Secretary of State (Kellogg) (with enclosures), no. 965, Aug. 20, 1926; 
Mr. Grew to the Churgd d’AlTaires ad interim (Robbins) , no. 651, Nov. 9, 
1926 : MS. Department of State, file 365.112 Eagan, E. P. et al. 

In another ease, the Department of State instructed the American Am- 
bassador in Italy as follows : 

“Make vigorous representations ... in regard to the Italian regulations 
and the practices of the Italian authorities which hamper, delay, or pre- 
vent communication between American citizens arrested in Italy and 
American consular officers. Point out that these regulations and practices 
make it impossible for consuls ‘to defend the rights and Interests of 
their countrymen’ as provided for in Article IX of the Consular Conven.. 
tion of 1878 between the United Stales and Italy. Express the hope that 
the custom, which formerly obtained in Italy, of notifying consular officers 
immediately upon the arrest of American citizens will be adhered to in 
the future. (See Instruction No. 651 of November 9, 1926 [ante']). . . . 
Insist that consular officers be permitted to visit and converse with Ameri- 
can citizens incarcerated in Italy and that such visits be not delayed by 
unnecessary administrative procedure, and that such conversations be not 
hampered by the undeslred presence of third parties.” 

With reference to the reply of the Italian Government that consuls 
would be permitted to visit prisoners only according to regulations which 
imposed some restrictions, at the discretion of the Judicial officer, the 
Department in Sept. 1931 instructed the Ambassador to Inquire as to 
the reasons upon which this position was said to be Justified, in the 
light of international practice permitting consuls to visit their fellow 
countrymen when under arrest, as well as under treaty provision. The 
Ambassador, on Mar. 15, 1932, transmitted a memorandum of the Italian 
Foreign Office setting forth its views as follows : 

“2. A consular officer may consult a citizen of the country which 
the former represents upon permission issued, normally, after preliminary 
examination of the person under arrest, by the public safety or Judiciary 
authorities handling the case, provided that there is no supreme interest 
of justice or other peculiar consideration which prevents such permission 
being given. 

“3. Although the Italian authorities are not under any ohligatlon to 
inform foreign consular authorities of arrests of foreign citizens in the 
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Kingdom, nevertheless in accordance with requests made in this connec- 
tion by representatives of foreign states, the interested representatives 
will be notified through the Ministry of Foreign Affairs of the arrest of 
foreign citizens in Italy, with right to reciprocity and in all cases provided 
that there are no special reasons to prevent such procedure. 

"4. As to the possibility for consular authorities to confer with foreign 
citizens under arrest in Italy, if the conversation takes place during the 
period of preliminary examination of the arrested person, the presence 
of a public safety officer or custodian is provided for by legislation now 
in effect ; if the preliminary examination has been concluded, the conversa- 
tion may take place without the presence of third persons, provided 
there is no reason to the contrary." 

The Department then instructed the Ambassador to acquaint the Foreign 
Office with the following views ; 

“. . . There is no treaty obligation imposed on the officials of either 
country to notify consular officers of the arrest of their countrymen. The 
memorandum from the Ministry of Foreign Affairs in par.ngraph 3 points 
this out. On the other hand, the practice in this country is to permit the 
arrested alien himself to notify the consular officers of his country of his 
arrest This procedure is deemed essential in order to permit the consular 
officers of Italy in proper cases to perform their duties under Article IX 
of the Consular Convention of 1878 between the United States and 
Italy. . . . 

“. . . it is not perceived that the supreme interests of justice or other 
peculiar considerations can be held to preclude altogether, in certain cases, 
consular officers being permitted to consult a citizen of their country who 
has been arrested. In such cases it would not be practicable for consular 
officers to carry out their function under Article IX o^the Consular Con- 
vention of 1878 Unless permitted to communicate with all arrested 
citizens, a consular officer would not be in a position to ascertain their 
rights and interests which it is his duty to protect. 

“As to the fourth paragraph of the memorandum of the Ministry of 
Foreign Affairs, while it is not urged that American consular officers 
should in all cases be permitted to communicate with arrested American 
citizens in private, it is believed that in most cases consular officers should 
be permitted to confer with arrested citizens of their country in the absence 
of local public officials. The essential factor, however, is that a conference 
should be permitted promptly, after the arrest has been effected and a 
sufficient time in advance of trial to permit the arrested person to secure 
the consul’s assistance in making provision for his defense." 

The Acting Secretary of State (Carr) to the Ambassador in Italy (Gar- 
rett). telegram 118, July 25, 1931, MS. Department of State, file 365.1121 
Slavich, NlckolaAd; the Acting Secretary of State (Castle) to Mr. Garrett, 
telegram 133, Sept. 4, 1931, ibid. /27 ; Mr. Garrett to Secretary Stlmson 
(with enclosures), no. 1319, Mar. 15, 1932, ibid /30; the Assistant Secretary 
of State (Rogers) to Mr. Garrett, no. 623, Apr. 28, 1932, ibid. /31. 

A number of countries whose juridical systems are based on the 
civil law make explicit provisions in their codes for a period of 
preliminary examination, the suTnaria, during which a prisoner may be 
held incommunicado. 
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The Department of State, on March 27, 1931, instructed the Am- 
bassador to Chile to say to the Chilean Foreign Office Math reference 
to an earlier note that — 

of course it was not its intention to infer even by implication 
that American citizens in Chile are not subject to Chilean laws. 
The system of incommunicado is not recognized in American 
jurisprudence where the right of habeas corpus is considered as 
the foundation of American political liberties. Therefore when 
an American citizen is held incommunicado in a foreign country 
it is the fixed policy of the Government of the United States to 
request in each case that his diplomatic and/or consular repre- 
sentatives and his lawyer be permitted to see him in order that 
proper steps may be taken to safeguard his interests and prepare 
for his defense. 

Secretary Stimson to Ambassador Culbertson, telegram 15, Mar. 27, 
1931, MS. Department of State, file 325 1121 Bcthune, Larry K./13. 

The Department in Mar. 1917 Instructed the Minister in Honduras to 
Inform the Minister for Foreign Affairs that it — 

. . cannot allow to pass unnoticed the action of the ofBclala of 
Honduras in summarily imprisoning an American citizen, holding him 
incommunicado for an apparently illegal length of time . . . 

“. . . this Government does not doubt that it will receive assurances 
from the Government of Honduras that under no circumstances will 
American citizens in future be arrested and held incommunicado in con- 
travention of their legal rights.” 

The Counselor for the Department of State (Polk) to the Minister In 
Honduras (Ewing), no. 132, Mar. 7, 1917, MS. Department of State, file 
315.112SaO/2. 

In instructing the Minister in Venezuela to present a claim for indem- 
nity on behalf of an American citizen, the Department said : 

“. . . the Department is constrained to observe that although the 
authorities may have been justified in detaining him for a reasonable 
time for Investigation, their action in tying him to a post, placing him 
in irons, and holding him in prison incommunicado for a long period of 
time without trial was entirely unjustifiable.” Secretary Hughes to 
Minister Cook, no. 917, Jan. 2, 1925, MS. Department of State, file 
331.11C21 Laborda, Alberto. 

The United States -Mexican Claims Commissioners on Oct. 15, 1928 in 
considering the claim of the United States on behalf of Jacob Kaiser 
observed that during the claimant’s imprisonment in Mexico several of 
his letters were detained during the statutory period of incommunicado 
of 72 hours and that friends were prevented from seeing him for 3 weeks. 
The Commissioners concluded unanimously that “The foregoing Involves 
no violation of either Mexican or international law.” Jacob Kaiser 
(United States v. Mexico), Opinions of the Commissioners (1929) 80, 85. 

The General Claims Commission, United States and Mexico, said : 

The Commission is not prepared to state that a law which 
permits the incom/miGocion of an accused in a manner impljjring 
neither cruelty nor interference with the right of defense, is in 



836 


CHAPTER XV — CONSULS 


violation of international law. The iTvcom/unicacion permitted 
by the Code of Criminal Procedure of Zacatecas (Article 340) 
must take place in such a manner as not to prevent the giving 
to the person so held all the assistance compatible with the object 
of that measure; the person held may speak to 

other persons or communicate with them in writing, in the dis- 
cretion of the Judge, provided that the conversation takes place 
in the presence of this official or that the letters be sent through 
him unsealed. Under these conditions, and if it does not totafly 
prevent the accused from having an attorney to defend him, 
incomunicacion does not imply a violation of international 
law. 

Joseph A. Farrcli (United States v. Mexico), docket 282, Opinions of 
the Commissioners (1931) 157, ICl. 

In 1931 the American Consul at Barranqnilla, Colombia, protested to 
the Governor against the action of the local police in holding an American 
citizen incommunicado. The Consul claimed that such action was pro- 
hibited by article 13 of the treaty of peace, amity, navigation, and com- 
merce concluded between the United States and Colombia in 1846. 
1 Treaties, etc. (Malloy, 1910) 305. The Governor replied that Colombian 
legislation expressly provided for a period of incommunicado of 24 hours 
and stated that this practice was not contrary to the treaty provision. 
Consul Warren to Secretary Stimson, no. 284, May 2, 1931, MS. Depart- 
ment of State, file 321.1121 Berstein, Martin/2. 

In a memorandum of April 23, 1932 the Legal Adviser of the 
Department of State said that “It is, of course, inconceivable that a 
prisoner should be held incommunicado indefinitely, but I doubt 
whether we can say that, as a matter of international practice, a 
prisoner cannot be held incommunicado for a reasonable time after 
arrest until questioned by the police or other investigating author- 
ities.” 

MS. Department of State, file 300.1121 Incommunicado/7. 

With reference to a complaint of the Mexican Embassy that 
officials in California had refused to permit a Mexican Consul to 
visit a Mexican citizen who was in jail, the Department of State 
informed the Governor of California : 

Even in the absence of applicable treaty provision's this Gov- 
ernment has always insisted that its consuls be permitted to 
visit American citizens imprisoned throughout the world and it 
is believed that if attitude District Attorney is maintained in 
instant case there will be repercussions in Mexico and perhaps 
other countries unfavorable to American citizens. 

It is earnestly requested that you take prompt action looking 
to reversal District Attorney’s position. 

It was subsequently decided that the Consul would be permitted 
to visit the prisoner with the latter’s attorney. 
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The Mexican Embassy to the Department of State, Apr. 9, 1934, MS 
Department of State, file 311.1221 Aragon, Jos§/l; Secretary Hull to 
Governor Rolph, telegram of Apr. 10, 1934, ibid. 311.1221 Aragon, Jos6/3: 
Mr. Rolph to Mr. Hull, telegram of Apr. 12, 1934, ibid. 311.1221 Aragon, 
Jos6/4 ; the Department of State to the Mexican Embassy, Apr. 13, 1934, ibid. 
311.1221 Aragon, Jos4/6. 

In 1934 the Mexican Embassy in Washington informed the De- 
partment of State that a letter addressed by a Mexican Consul to 
a Mexican citizen confined in a Federal penitentiary had been re- 
turned with the statement that communications addressed to pris- 
oners were required to be in the English language. The Department 
of State brought the matter to the attention of the Attorney Gen- 
eral, offering no comment except to state that American Consuls in 
Mexico appeared to enjoy the privilege of corresponding in English 
with American prisoners in that country. The Attorney General 
replied that instructions were being issued permitting bona-fide com- 
munications to pass between nationals in Federal institutions and 
their consular representatives in their native language. 

The First Secretary of the Mexican Embassy (Puentes) to the Chief 
of the Division of Mexican Affairs (Deed), Apr. 13, 1934, MS. Department 
of State, file 311.1221 Zamora, Luis/1; the Assistant Secretary of State 
(Welles) to the Attorney General (Cummings), Apr. 23, 1934, ibid. 311.1221 
Zamora, Luis/2; Mr. Cummings to Secretary Hidl, Apr. [f May] 2, 1934, ibid. 
311.1221 Zamora, Luis/4. 

In 1936 the Italian Charge d’Affaires ad interim in Washington 
inquired whether “whenever a foreigner is arrested or held in the 
United States the consular representative of his country is notified 
accordingly”. The Department said: “The authorities of this Gov- 
ernment to whom this question was referred state that while it is not 
the general practice to notify the consular representatives of a for- 
eigner who is placed under arrest, such notification would promptly 
be made upon request therefor by the arrested person.” 

The Italian Chargd d’Affaires ad interim (Rossi Longhi) to the Secre- 
tary of State (Hull), Aug. 31, 1936, MS. Department of State, file 
311 .0021/8 : Mr. Hull to the Italian Ambassador, Oct. 24, 1936, ibid. 
311.0021/10. See, in this connection, the Deputy Commissioner of Immigra- 
tion and Naturalization of the Department of Labor (Wixon) to Mr. HuU, 
Sept. 21, 1936, ibid. 311.0021/9; Attorney General Cummings to Mr. Hull, 
Sept. 21, 1936, ibid. 311.0021/10. 

“It is the practice of the United States to allow foreign diplomatic and 
consular officers to visit their nationals who have been imprisoned. If 
any exception to this rule should be made by local authorities, the De- 
partment would take steps immediately to see that permission should be 
promptly granted.” The Acting Secretary of State (Carr) to the Am- 
bassador in Peru (Hearing), telegram 15, Mar. 23, 1931, MS. Department of 
State, file 325.1121 Bethune, Larry K./8. 
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NOTARIAL SERVICES 

§442 

Section 1750 of the Eevised Statutes of the United States, derived 
from an act of Congress approved August 18, 1856 (11 Stat. 61), pro- 
vides that “Every secretary of embassy or legation and consular officer 
is hereby authorized whenever he is required or deems it necessary 
or proper so to do, at the post, port, place, or within the limits of 
his embassy, legation, or consulate, to administer or to take from any 
person an oath, affirmation, affidavit, or deposition, and to perform 
any notarial act which any notary public is required or authorized by 
law to do within the United States.” The section also provides that 
such acts, when certified under the officer’s hand and seal of office, 
shall be as valid within the United States as if performed by or before 
a duly authorized person within the United States. A penalty is 
prescribed for perjury. 

22 U.S.C. §131. 

The act approved April 5, 1906 (34 Stat. 101) provides that every 
consular officer of the United States “is hereby required, whenever 
application is made to him therefor, within the limits of his consulate, 
to administer or take from any person any oath, affirmation, affidavit, 
or deposition, and to perform any other notarial act which any notary 
public is required or authorized by law to do within the United 
States” and to collect such fee therefor as may be prescribed by the 
President. 

22 U.S.C. § 98. The Foreign Service Regulations of the United States, sec- 
tion X!-5, Jan. 1941, based on the above statutes, stipulate that “In the 
absence of statutory enactment on the subject, diplomatic ofiSCers, except 
ambassadors and ministers, may, and consular officers shall, perform within 
the confines of their districts such notarial acts as a notary public is 
authorized to perform under the general law and according to the usage of 
nations, provided a request is made for such services or their performance 
Is deemed necessary.” Ex. Or. 8292, Nov. 30, 1939. This section supersedes 
sections 482 and 483 of the Consular Regulations of the United States (Dea 
1936) referred to in some of the correspondence appearing in this sec- 
tion, post. 

Where an American citizen in France requested the American Con- 
sul General to decline to take an affidavit of residence which he 
thought would be presented by his minor child, stating that the re- 
quest was for the child’s protection, the Department of State in- 
structed the Consul General that there appeared to be no legal author- 
ity for declining to take an affidavit when requested to do so. 

Assistant Secretary Carr to Consul General Thachara, June 23, 1923, MS. 
Department of State, file 193.56/336. 
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The performance of notarial services is mandatory upon con- 
sular officers (Section 482 of the Consular Regulations) ; and 
the consular office is the usual and appropriate place for the 
performance thereof. Such services will, as stated in Note 10 
to Section 482, of the Consular Regulations, be rendered else- 
where than at the consular office only in exceptional circum- 
stances when it is shown that it is not possible for the parties 
to attend at the consulate. 

The Assistant Secretary of State (Carr) to the Consul General at 
Dublin (Balch), Peb. 13, 1935, MS. Department of State, file 193.55/708. 

The Consular Begulations of the United States, section 483, note 2, Dec. 
1936, provided that “The personal appearance of the signer of the document 
before the consular officer is indispensable.” 

If it is difficult for a person to appear before the consul for the purpose 
of signing the document he may arrange to sign before a iocal notary 
and have the official character of the notary certified by the consul. The 
Director of the Consular Service (Carr) to the Consul General at Large 
(Eberhardt), Dee. 9, 1916, MS. Department of State, file 193.55/144. 
See also the Chief of the Consular Bureau (Hengstler) to the Consul 
at Sydney (Lawton), Apr. 25, 1924, iUd. 193.55/364; the Assistant Secre- 
tary of State (Harrison) to the Consul at Cartagena (Schnare), July 16, 
1926, im. 193.55/455. 

“It makes no difference that the applicant for such services [notarial] 
resides without the Consul’s district or even without the country where 
the Consul is stationed.” The Department of State to the Consul at 
Botterdam (Poster), Apr. 14, 1932, MS, Department of State, file 
081.56/56. 

When it is contemplated that an oath in the English language 
is to be administered to a person who is unfamiliar with that 
language, the entire document to which it is desired that he 
swear, together with the form of the oath affixed thereto, should, 
of course, be read over and carefully explained to him in a lan- 
guage with which he is familiar, if that be possible. In other 
words, it should be apparent that he is fully cognizant of the 
act which it is desired that he perform. . . . 

The same general procedure should, by analogy, be followed 
with respect to the matter of taking acknowledgments. 

The Consul at Bucharest (Palmer) to the Secretary of State (Hughes), 
no. 1378, May 26, 1924, and the Assistant Secretary of State (Carr) to 
Mr. Palmer, July 11, 1924, MS. Department of State, file 193.55/372. 

Acting consular agents of the United States are not authorized to 
perform notarial acts since the authority is limited by statute to a 
“consular officer”. 

The Director of the Consular Service (Carr) to the Consul General at 
Mexico City (Shanklin), no. 603, Oct. 2L 1913, MS. Department of State, 
file 312.11/2643. See Bev. Stat, sec. 1674 (22 U. S. 0. §51), defining 
“consular officers”. 


Officers who 
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In 1920 when Spanish Consuls were representing American inter- 
ests in certain Central European countries pending the conclusion of 
treaties of peace, the question was raised whether members of Amer- 
ican missions unofficially in those countries could perform notarial 
services for American citizens. The Department of State replied 
in the negative, referring to the two statutory provisions governing 
the matter (22 U. S. C. §§ 98, 131) , which, it was said, “specifically 
limit the performance of notarial services to diplomatic and consvlar 
representatives at their oHieial posts or stations". The Department - 
added : 

It is of course possible that certain State statutes may give 
authority to American diplomatic or consular officers generally to 
authenticate documents without limitation as to place, and a 
broad construction of such statutes would seem to include duly 
commissioned members of the American diplomatic or consular 
services attached or assigned to American Commissions in enemy 
countries. Such diplomatic and consular officers are, apparently, 
in the same position in these cases as are Spanish consular 
officers in enemy countries, i.e., they have no authority under 
federal statute to perform notarial acts but might derive such 
authority from the laws of a particular state. 

The Second Assistant Secretary of State (Adee) to the American Com- 
missioner at Budapest (Grant-Smith), no. 307, Nov. 26, 1920, MS. Depart- 
ment of State, file 125.0064/1. 

Pending the resumption of diplomatic relations between the United States 
and Germany, the Department of State replied to inquiries as to the method 
of obtaining notarial services in that country by referring the inquirers to 
Spanish diplomatic and consular officers in Germany who were stated to be 
in charge of American interests. The question whether an acknowledgment 
executed before a Spanish Consul would be recognized in the various States 
of the United States was said to depend upon the local law of those States 
and to be a matter not within the purview of the Department. Like replies 
were made to inquiries concerning notarial or other similar services in other 
countries with which the United States had not resumed diplomatic rela- 
tions. The Second Assistant Secretary of State (Adee) to Messrs. Parker, 
Marshall, Miller, and Auchincloss, Feb. 25, 1021, MS. Department of State, 
file 193.SS/215; the Director of tlie Consular Service (Carr) to A. Pessen- 
lehner, Aug. 19, 1921, ibid. 193.5/62. To similar effect, see Mr. Carr to 
Messrs. Healy, Thomas and Healy, May 13, 1921, ibid. 193.55/226 ; Mr. Carr 
to Messrs. Bronner and Ward, July 3, 1020. ibid. 193.5/28 ; Mr. Carr to John 
W. Steward, July 29, 1920, ibid. 193.5/30; Mr. Adee to Prank B. Donnelly, 
Jan. 29, 1919, ibid. 193.55/178. 

In a communication from an American company to the Department 
of State it was explained that a deed had been acknowledged in Mexico 
City before the Brazilian Vice Consul and sealed with the seal of the 
American Consulate General with the added notation that “The Amer- 
ican Consulate being closed and its duties having been conferred upon 
this Consulate, I hereby certify this document.” Registration of the 
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deed had been refused by New York Comity oflScials, and inquiry was 
made whether “the Brazilian Vice-Consul was for all purposes the 
American Consul at the time of taking said acknowledgment.” The 
Department of State replied : 

You are informed that Mr. Matthiesen was for some time in, 
charge of the American Consulate General at Mexico City, but 
that no consular or other commission was issued to him by this 
Government inasmuch as this is prohibited by the Constitution of 
the United States. 

The legal validity of the above mentioned document is, of course, 
a matter for determination under the laws of the State of New 
York, and is one over which this Department has no control. 

New Tork Title Insurance Company to Secretary Lansing, June 12, 1916, 
and the Director of the Consular Service (Carr) to the New lork Title 
Insurance Company, June 20, 1916, MS. Department of State, file 193.55A30. 

To similar effect, see Mr. Lansing to Senator Martin, Jan. 11, 1017, ibid. 

193.55/146. 

Replying to an inquiry regarding the execution of notarial docu- 
ments for American citizens by a British Consul, the Department of 
State said that — 

the Department is unable to authorize this as the validity of the 
notarial execution of a document depends upon the law of the 
State in which it is to be used. These state laws usually designate 
an American minister or consular officer as the only persons before 
whom such documents can be legally executed, and the Department 
is unable, under Article I, Section 9, of the Constitution of the 
United States, to appoint the British consular officer as an Ameri- 
can consul or authorize his use of the American consular seal. 

The Acting Secretary of State (Wilson) to the Assistant Secretary of 
War (Oliver), May 27, 1909, MS. Department of State, file 19938. 

The Foreign Service Regulations of the United States, section X-5, 
note 9, January 1941, provide : 

. . . Officers are not required to iierform notarial services for Services 
aliens in connection with documents for use in foreign countries, tor aliens 
However, officers may perform such services on behalf of citizens 
or subjects of countries with which the United States has formal 
diplomatic and consular relations, provided that the applicant 
for such service furnishes satisfactory evidence that the officer’s 
certificate would satisfy the requirements of the law of the country 
where the document is to be used; that the service is legally 
necessary and cannot be obtained otherwise than through the 
American diplomatic or consular officer without loss or serious 
inconvenience to the applicant; and that the certificate will be 
used solely for the purpose for which it is requested. 

An American Consul in the Netherlands in 1919 raised the question 
whether he should perform notarial services in connection with claims 
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of German citizens against the Alien Property Custodian, to which 
the Department replied that there was no authority of law for limit- 
ing these services and that he should take oaths of German or other 
enemy nationals. 

Consul Listoe to Secretary Lansing, telegram of Nov. 1, 1919, and Mr. 
Lansing to Mr. Listoe, telegram of Nov. 6, 1919, MS. Department of State, 
file 193.5/21. To the same effect, see the Director of the Consular Service 
(Carr) to Consul Olivares, no. 164, Mar. 5, 1919, iMd. 193 55/177. 

In 1924 when there were no diplomatic relations between the United 
States and Turkey, a Turkish national in Cuba requested the American 
Consul General to take his acknowledgment of a document appointing an 
attorney in Constantinople (Istanbul), there being no Turkish Consul In 
Cuba. The Department Instructed the Consul that in as much as the United 
States had no formal diplomatic or consular relations with Turkey it was 
deemed inadvisable to take the acknowledgment. Consul General Hurst to 
Secretary Hughes, no 16S5, Feb. 26, 1924, and Mr. Hughes to Mr. Hurst, tele- 
gram of Mar. 13, 1924, MS. Department of State, file 193.55/359. 

An American Consul General in Brazil inquired, in 1934, as to whether 
he should perform notarial services at the request of a German company 
on documents to be used in connection with shipments between Germany 
and Brazil. The notarizations were required by the Berlin branch of an 
American bank participating in the transaction. The Department of State 
replied : 

"While it is mandatory upon consular oflScers to perform notarial serv- 
ices, the Department has always held that a consular ofiScer should not, 
as a rule, perform such services for aliens in connection with documents 
to be used in countries other than the United States, particularly so If 
the applicant has consular representation. While Note 3 to Section 482, 
Consular Begulations, provides that in certain circumstances consular 
officers may perform notarial services, in connection with documents in- 
tended for use in countries other than the United States, for citizens or 
subjects of countries with which the United States has diplomatic and con- 
sular relations, the services are considered as not mandatory. In coun- 
tries where such citizens or subjects have consular representation, the pro- 
visions of the above-mentioned note are held not to apply if the documents 
are intended for use in countries other than the United States. 

"If the documents mentioned by you are for use m Germany, it would 
seem that any notarial services in connection therewith should be per- 
formed by a German consular officer in order, possibly, to render the docu- 
ments acceptable in Germany; and the applicants should be informed 
accordingly. 

“If, however, notwithstanding the foregoing, the applicants should insist 
that the services in this case be performed by an American consular officer, 
and, particularly, since an American concern is primarily interested, you 
should not refuse to perform the services, irrespective of where the docu- 
ments may be used, provided they should be presented in proper form.” 

Assistant Secretary Carr to Consul General Lee, Mar. 26, 1934, MS. De- 
partment of State, file 19355/677. See also the circular instruction to con- 
sular officers. May 14, 1925, no. 965, ibid. 193.55/415a ; Mr. Carr to Consul 
General Washington, Nov. 7, 1925, ibid. 193.55/433. 
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The Foreign Service Eegulations of the United States, section X-5, 
note 4, January 1941, provide : 

Authority of officers of the Foreign Service to perform notarial 
acts under State or Territorial Icms. Ambassadors and ministers 
may perform notarial services for use within a State or Territory 
only in those instances where the State or Territory requires that 
the documents for use in its courts be certified by an ambassador 
or minister. The requesting authority should, in such cases, be 
informed that an ambassador or minister has no authority under 
Federal laws to perform notarial services. 

In the absence of a statutory enactment by a State or a Terri- 
tory on the subject, other diplomatic and consular officers have 
authority to perform such services as are within the powers of a 
notary public according to general law and commercial usage. In 
such cases, the person requesting or requiring the service shall be 
informed, preferably in writing, of the absence of specific author- 
ization for the officer to perform the service in order that the officer 
may be relieved of responsibility in the event the notarial act is 
subsequently rejected or refused recognition under the State or 
Territorial law. A notation to the effect that such information 
has been given the requesting person shall be entered in the Record 
of Fees. When the form of a document has been prepared by the 
attorneys for the signers thereto, officers shall use the form pre- 
pared unless it is manifestly incorrect. 

When an officer is requested to perform a service outside the 
scope of the general powers of a notary public, or when a person 
applying for the performance of a notarial act does not specif;^ the 
form in which the act shall be performed, officers shall be guided 
by the Synopses of Laws, an unofficial publication distributed by 
the Department of State. No responsibility is assumed by the De- 
partment nor shall the officer assume any responsibility for the 
accuracy of the information contained in this publication. 

With reference to an inquiry concerning the propriety of administering an 
oath to a subscribing witness, the Department of State said: 

“If the procedure wiil satisfy the requirements of the law of the par- 
ticular State in which a document is to be used, a Foreign Service 
ofBcer may certify the signature or signatures of witnesses to a docu- 
ment only when the services of a foreign notary public or other ofScial 
in a consular district are not available to the person or persona who 
execute the document and when the witness or witnesses to the execution 
of the document or their signatures are personally known to the officer 
concerned. 

“Since a Foreign Service officer alone is responsible for the proper 
and faithful performance of a notarial act, the Department is not in a 
position to state what proof such officer might require a witness or 
witnesses to submit in order to establish' their identity in cases of the 
chai-acter to which you refer.” 

The Chief of the Division of Foreign Service Administration (Davis) 
to Emanuel Strahl, May 22, 1939, MS. Department of State, file 193.55/872. 
See also the Chief of the Division of Foreign Service Administration 
(Hengstler) to Messrs. Nippert and Niiipert, Dec. 12, 1035, ilnd. 103.55/742; 
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AcSmowledg- 
ments . 


Depositions 


Assistant Secretary Carr to Consul Eells, June 26, 1933, ibid. 193.55/631; 
Mr. Carr to Consul Kehl, Mar. 5, 1929, ibid. 193.55/337.' 

The Foreign Service Regulations of the United States, section X-5, 
January 1941, provide : 

Note 18. CertifiGate of acknowledgment. When a person who 
has executed an instrument appears personally before an officer 
and makes acknowledgment thereof, the officer shall execute a cer- 
tificate of acknowledgment. Form No. 88, Certificate of Ac- 
knowledgment of Execution of an Instrurnent, is provided by 
the Department for general use or adaptation by the officer in 
executing such certificate. However, an officer shall be careful 
to assure himself that this form satisfies the requirements of 
the particular jurisdiction in which the document will be put 
into effect or recorded. 

Note 19. Instructions in connection with execution of Form 
No. 88. In executing Form No. 88, officers shall be careful to 
follow the instructions given below : 

(i) Phrase '‘'‘duly commissioned and quailifiedP Care shall be 
taken that the executing officer is competent to execute the cer- 
tificate under the laws of the jurisdiction in which it is to be 
used. Acting consular agents are not competent to perform 
notarial acts. 

(d) Phrase.) feisonally appeared." The personal appearance 
of the party making the acknowledgment before the executing 
officer is essential for the validity of the acknowledgment. 

To same effect as (</), see the Director of the Consular Service (Carr) to 
the Consul General at Vienna (Denhy), no. 103, July 9, 1913, MS. Depart- 
ment of State, file 1935/3; the Assistant Secretary of State (Harrison) to 
the Consul at Cartagena (Schnare), July 16, 1926, ibid. 193.55/455. 

On the subject of consular functions with respect to the taking of 
testimony in foreign countries for use in the United States, see the 
Foreign Service Regulations of the United States, section X-5, notes 
23-34, January 1941. Note 29 reads in part: 

Procedure for taking depositions or executing commissions to 
take testimony. In taking a deposition on notice or executing a 
commission to take testimony, an officer of the Foreign Service 
shall conform to any statutory enactments on the subject in the 
jurisdiction in which the deposition is to be used and shall comply 
Avith any special instructions which may accompany the request or 
commission. In the absence of special instructions or statutory 
enactments, the officer may follow the procedure outlined below 
in taking a deposition. 

(a) Request the attendance of witnesses or production of 
records. The officer shall, at the request of any party to the action 
or proceeding, request witnesses, whose testimony is sought, to 
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appear before him, or request designated persons to supply to him, 
or to the party making the request, records or other documents in 
their hands, or copies thereof. 

Note 30 provides : 

Objections of local government to taking of testimony by officers 
of the Foreign Service. Where the local government objects to the 
taking of testimony by an officer of the Foreign Service and in the 
absence of any treaty securing this right to the officer, the officer 
should return the papers with an explanation of the reasons why 
he is unable to take the deposition and with any suggestions he 
may be able to make as to the proper method of obtaining the 
testimony — ^\vhether by lettei’s rogatory or otherwise. 

In answering inquiries from persons desiring to obtain testimony 
by means of depositions, the Department of State customarily en- 
closes a statement which reads: 

A consular officer has no authority to compel attendance of a 
witness at his office for the purpose of taking testimony, and 
this is particularly applicable in the case of foreign subjects. 
Some governments do not permit consular officers to take deposi- 
tions of their subjects or citizens. However, in those countries 
where there is no objection raised by the government, and when 
the persons whose testimony is required appear voluntarily to 
give it, the law quoted above is applicable [22 U.S.C. §98] . 

The question as to whether a deposition taken by a consular 
officer will be acceptable in the courts of any particular State 
depends, of course, upon the laws of the State in which it is 
to be used, which laws should be consulted as to the above- 
mentioned consular officer’s authority to take the deposition 
desired by you. 

In view of the divergences in the requirements of the courts 
of the several states of the United States with respect to the 
forms to be followed in the taking of depositions, you should 
send full and explicit instructions in the matter, in order that 
the deposition, when completed, may be legally unobjectionable 
in the court of the State in which it is to be used. 

The Department of State, in 1910, informed the British Ambassador 
that, subject to any special legislation of the States, there was no objec- 
tion to the taking by British consular officers in the United States of 
the testimony of British subjects, as well as of American citizens or 
subjects of third countries, provided the testimony be given voluntarily 
and that Amprican consular officers in Great Britain be accorded 
reciprocal privileges. In reply to a further inquiry from the Ambas- 
sador as to whether there was objection to persons other than consuls 
taking testimony under commission, add stating that the British Gov- 
ernment had no objection to the examination of witnesses in that country 
by any person duly authorized by courts of the United States, the Depart- 
ment said that, subject to the reservation of the note above referred to, 
it had no objection. Ambassador Bryce to Secretary Knox, Mar. 26, 1910, 
and Mr. Knox to Mr. Bryce, May 19. 1910, MS. Department of State, 
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file 24203; Mr. Btrce to Mr. Knox, June 27, 1910, and the Acting Secre- 
tary of State (Wilson) to Mr. Bryce, July 15, 1910, ibid. 24203/1. See also 
1910 For. Eel. 592-594. 

“. . . the Department draws your attention to the fact that under 
Article 10 of the Consular Convention of 1878 between the United States 
and Italy, Consular Officers are only authorized to take the deposition of 
subjects or citizens of their own country. Whether they may also take 
the depositions of nationals of the country in which they exercise their 
functions or of nationals of third countries, and the procedure to be 
followed in obtaining such testimony, must be determined by reference 
to the laws of the jurisdiction in which it is desired to obtain testi- 
mony.” The Director of the Consular Service (Carr) to the Consul in 
Turin (Sycks), Dec. 27, 1923, MS. Department of State, file 86304511/2. 

With reference to the somewhat similar article XXII of the treaty of 
1923 between the United States and Germany (4 Treaties, etc. [Trenwith, 
1938] 4200) , the Department in 1928 informed the German Embassy that, 
although American citizens might presumably give their depositions vol- 
untarily to German consular officers, violation of their oath would not 
constitute perjury, since it would not be a case in which “a law of the 
United States authorized an oath to be administered” (18 U S.C. §231). It 
was ascertained at the same time that Germany adhered to her position 
taken in 1874 disapproving the t.aking of depositions of German nationals 
by American consuls in Germany (1874 For. Eel. 446). MS. Department 
of State, file 711.622/101, /111. See also 1923 For. Eel., pt. II, p. 26. 

“While the taking of depositions is a duty imposed upon the American 
consular officers by statute, it is the opinion of the Solicitor of this 
Department that the consular officer is not required to ‘find the wit- 
nesses', ‘induce them to present themselves and testify’, or ‘to make 
comparison of church records.’ These duties are neither notarial duties 
nor consular duties, but are rather duties of an attorney or agent of 
the parties in interest, and their performance is not imposed upon the 
consular officer by law or regulations. 

“. . . The consulate is the usual and appropriate place for the per- 
formance of such services and the cases in which the consul might be 
required to go to the parties, rather than requiring the parties to come 
to him, are exceptional and such, for instance, as attending a man at his 
death-bed.” 

The Director of the Consular Service (Carr) to Messrs, Eernan and 
Kernan, Jan. 21, 1911, MS. Department of State, file 081.e3G51/-. 

In 1933 an American Consul noted an exception in his certificate to a 
deposition to the effect that answers made by deponents to certain inter- 
rogatories concerning their personal status were probably inaccurate by 
virtue of certain provisions of local law. The Deparlment in.-.lructcil 
him that “since the reason for the exception is noted m liis certificate 
attached to the testimony, his action thereon Is, in the circumstances, 
approved.” It was suggested that witnesses be specifically notified when 
it is deemed necessary to Include an exception in the consul’s certificate. 
Consul Shaw to Secretary Hull, no. 411, Nov. 8, 1933, and Assistant Secre- 
tary Carr to Mr. Shaw, Nov. 23, 1933, MS. Department of State, file 
193.55/665; Mr. Shaw to Mr. Hull, no. 413, Nov. 29, 1933, and the Depart- 
ment of State to Mr. Shaw, Dec. 9, 1933, ibid. 193.56/666. 



POWERS AND DUTIES 


847 


The act of Congress approved June 20, 1936 (49 Stat. 1561-1564), 
section 2, defines foreign documents and provides that they shall 
be admissible in courts of the United States in criminal proceedings 
“when duly certified as hereinafter pi-ovided ... if the court sha'll 
find, from all the testimony taken with respect to such foreign docu- 
ment pursuant to a commission executed under the provisions of 
this Act, that such document . . . satisfies the requirements of 
section 1 of this Act [that it was made in regular course of business].” 
Sections 3 and 4 provide, respectively, for the issuance of a commission 
to an American consul and for the taking by him of testimony there- 
under according to its terms. Under section 5 the consular officer is 
required, if he is satisfied upon all the testimony taken that the foreign 
document is genuine, to certify it to be genuine under the seal of his 
ofiice and to transmit the document together with the record of all 
testimony taken, as well as the commission executed by him, “to the 
clerk of the court from which such commission issued, in the manner 
in which his official dispatches are transmitted to the Government”. 

Section 6 provides that “A copy of any foreign document of 
record or on file in a public office of a foreign country, . . , certi- 
fied by the lawful custodian of such document, shall be admissible 
in evidence in any court of the United States when authenticated 
by a certificate of a consular officer of the United States resident 
in such foreign country, under the seal of his office, certifying that 
the copy of such foreign document has been certified by the lawful 
custodian thereof.” 

The Foreign Service Regulations of the United States, section X-5, 
note 14, January 1941, provide : 

Certificate of authentication. Wlien an officer, other than an 
officer of the United States, has performed a notarial act for 
use in the United States or in one of the several States of the 
United States, and the laws of the jurisdiction concerned re- 

S Liire that the official character of the executing officer be au- 
lenticated by a diplomatic or consular officer of the United 
States in order to give the service legal effect and force within 
the jurisdiction, the diplomatic or consular officer shall issue a 
certificate of authentication. 

In a circular instruction in 1934 the Department of State said : 

In view of the mandatory requirements of Section 7 of the A6t 
of April 6, 1906 (34 Stat. 99), and of the provisions of the laws of 
some of the states, the Department now holds that consular 
officers should not refuse to authenticate official signatures or seals 
of foreign notaries public or other officials appearing upon docu- 
ments intended, generally, for use in the United States. 

The Assistant Secretary of State (Carr) to diplomatic and consular 
ofiBcers, June 15, 1934, MS. Department of State, file 122.21/418A. 


Authentica- 
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See also 35 U.S.O. §35 authorizing authentication of signatures of local 
officials in patent matters, as well as direct notarization by consuls. 

Prior to the above circular instruction, consuls were permitted but not 
required to authenticate official signatures. The practice was based upon 
a ruling of the Attorney General of the United States of Aug. 1, 1860 (12 
Op. Att. Gen. [1866] 1) that a certificate as to the official character of a 
foreign notary is not a notarial act. See the Chief of the Division of 
Foreign Service Administration (Hengstler) to W. F. Watson, July 8, 1930, 
MS. Department of State, file 193.55/573. 

In 1931 the Department of State said : 

If 3 ’ou have taken appropriate measures to familiarize your- 
self with the signatures and seals of all notaries public in your 
consular district, it is not seen why, in order to prevent possible 
unnecessary delay and charges, you might not authenticate di- 
rectly the seal or signature, or both, of the notary public before or 
by whom a document might be executed or an acknowledgment 
taken, rather than . . . that the seal and signature of such 
notary be authenticated by various other officials before being pre- 
sented to you for final authentication, unless this procedure is 
required by the law of the place where the document is to be used. 

The Department of State to Vice Consul Daniels, June 8, 1931, MS. De- 
partment of State, file 193.55/590. 

In a ietter to the Veterans’ Bureau, it was explained that ‘‘consular 
officers are authorized to authenticate only original signatures; it is 
not, therefore, considered expedient to authorize the authentication of 
facsimiies of signatures on photostat copies”. The Assistant Secretary 
of State (Carr) to the Director of the Veterans’ Bureau, Dec. 17, 1928, 
MS. Department of State, file 193,5/145a. 

The Department of State in 1924 approved the action of an American 
consular officer in Switzerland in authenticating the signature of the 
French Consul at the same city. The Director of the Consular Service 
(Carr) to Consul General Murphy, Jan. 9, 1924, MS. Department of State, 
file 193.55/355. 

The Department of State approved the suggestion that American Foreign 
Service officers be authorized to authenticate the seals of Iheir colleagues 
stationed in other countries. Assistant Secretary Carr to Consul Knaben- 
shue, Feb. 25, 1927, MS. Department of State, file 193.5/125. See also 
the Director of the Consular Service (Carr) to Consul Kemper, no. 20, 
Mar. 26, 1920, ihid. 193.05/197 ; Mr. Carr to Consul Waterman, Feb. 19, 
1923, im. 193.55/321. 

The Department has no objection to your certifying to the 
seal of the Department of State (not the signature of the Seci’e- 
tary of State) if requested to do so. 

The Director of the Consular Service (Carr) to Consul General Robert- 
son, no. 165, June 26, 1912, MS. Department of State, file 193..55/76. 

The Department of State instructed an American Consul that, while he 
could not authenticate the signature of the Acting Secretary of Agri- 
culture, he might properly issue a certificate to the effect that the in- 
dividual in question was Acting Secretary on the date of the document 
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and that the seal was that of the Department of Agriculture. Secretary 
Lansing to Consul General Long, Dec. 10, 1019, MS. Department of State, 
file 193.55/190. 

American consular officers are not competent to certify signatures 
and seals of notaries public in the United States, and the Depart- 
ment is without authority to authorize them to do so. 

Acting Seeretarj’ Grew to Consul Lakin, telegram of July 6, 1925, MS. 
Department of State, file 103.55/423. To the same effect, see Assistant 
Secretary Carr to Consul Caffery, May 15, 1929, ibid. 193.55/550. 

With reference to the authentication of notarial documents for per- 
sons in a foreign city wdiere there was no American consular repre- 
sentation, the Department of State instructed the Minister in Albania: 

In view of the hardship which results from the present method 
of procuring authentications, and the fact that the documents in 
question are required for use by the Veterans’ Bureau, the De- 
partment authorizes you and the commissioned personnel of your 
mission to authenticate the signature and seal of the British Vice 
Consul at Korcha, when these documents have been sworn to before 
him. Before executing any authentications under the authoriza- 
tion in this instruction you should procure a genuine specimen 
signature of the British Vice Consul at Korcha for the purpose of 
comparisons and official evidence which satisfies you that the per- 
son who signs as British Vice Consul is duly recognized by the 
Albanian Government in that capacity. 

This procedure has been authorized to facilitate the work of the 
Veterans’ Bureau and should not be extended to other cases. 

Assistant Secretary Carr to Minister Hart, no. 138, Oct. 11, 1927, MS. 
Department of State, file 103.0992/4364. 

In 1917 an American Consul in Costa Rica inquired of the Depart- 
ment of State as to whether he should authenticate the signatures of 
notaries public and judges on official documents. The Government of 
Costa Rica was not at that time recognized by the United States. The 
Consul pointed out that the recent overthrow of the government had 
not disturbed these officials in their posts. The Department author- 
ized him to continue authentication of notarial certificates. 

In a similar situation in Cuba in 1933, the Department said : 

The Department knows of no reason why you may not authenti- 
cate the signatures and seals of officez's who under the new regime 
in Cuba have been continued in office. This procedure is one which 
is usually followed in countries where changes in governments of 
the character mentioned by you have occurred, and one which is 
considered as not involving recognition of the new regime. 

Consul Chase to Secretary Lansing, no. 41, Feb. 24, 1917, and Mr. Lansing 
to Mr. Chase, telegram of Mar. 27, 1917, MS. Department of State, file 
193.55/153 ; Consul General Dumont to Secretary Hull, no. 2153, Sept. 19, 
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as to facts 


1933, and Under Secretary Phillips to Mr. Dumont, Oct. 2, 1933, i6td. 
193.65/659. 

The Department of State, in Oct. 1924, authorized an American Consul 
in Chile to authenticate the signatures of ofHcials of the unrecognized mili- 
tary government of Chile, indicating tliat the officials in question were 
the de facto authorities then functioning in Cliile. Consul General Deieh- 
man to Secretary Hughes, telegram of Sept. 28, 1924, and Mr. Hughes to 
Mr. Delchman, Oct. 3, 1924, MS. Department of State, file 193.55/383. 

Following a change of government in Costa Rica the American Consul 
in that country refrained from authenticating the signature of the Secre- 
tary of State of the new government, not recognized by the United States. 
The consul’s action was approved. The Director of the Consular Service 
(Carr) to Consul Chase, no. 21, Mar. 8, 1917, MS. Department of State, file 
193.55/149. 

The Department of State informed American consular officers in Mexico, 
in 1920, that they were not to authenticate administrative acts of the 
aitpointees of the regime then functioning in Mexico City pending the 
extension of recognition by the United States to some government in that 
country. The Department of State to consular officers in Mexico, Oct. 12, 
1920, MS. Department of State, file 193.55/200. 

If a consular officer should have no official knowledge of the 
truth of an alleged fact, it is obvious that he should not certify 
to the correctness of the statement. In appropriate cases, there 
would be no objection to his certifying to a mere fact qf recorda- 
tion; for instance, he may certify that a person is registered in 
the consular office as an American citizen, if such is a fact. 

The Assistant Secretary of State (Carr) to the Consul at Nagoya (Haw- 
ley), Oct. 25, 1924, MS. Department of State, file 393.55/371. See also 
Mr. Carr to the Consul at Surabaya, Java (Hudson), Apr. 26, 1935, 
ibid. 193.55/721. 

The Department of State, having received an inquiry whether an Ameri- 
can consular officer might, in authenticating a document, include in bis 
certificate a statement “to the effect that the document is a valid and 
subsisting document of such country and that the copy is duly certified 
by the officer having the custody of the original”, replied: 

“It should be stated that in the authentication of a document a con- 
sular officer’s duty does not extend to the contents thereof, unless fraud 
Is apparent ; nor, since he is not, except in a very general sense, expected 
to be familiar with the laws of the country wherein he is stationed, is 
the officer required to determine the legal status thereof nor, gen- 
erally, whether the document is a matter of record in the issuing 
office. Ordinarily, it would seem to be proper for consular officers to 
limit themselves to authenticating only the signature, seal, official char- 
acter, authority, et cetera, of the foreign official who may have Issued 
or certified a document, and to state that it Is certified according 
to the form in use in the particular foreign country. There would 
appear to be no valid reason, however, why such officer might not state 
In his certificate of authentication that the foreign officer who may have 
certified the document, or before whom it was executed, is the official 
that be states that he is, or that he has been informed by competent 
authority that the document is certified by the official authorized by the 
laws of the country to issue such a certificate. 



POWERS AND DUTIES 


“If It be necessary, in order to comply with the specific requirements 
of the law of a particular State or Territory, that a consular officer 
certify that a certain instrument is recorded in a particular office of 
record in his consular district, the officer might, in the special circum- 
stances, be specifically authorized by the Department so to do. In that 
case, the officer is required ... to collect . . . the prescribed 
fee . . . for the time he is absent from his consulate, and his actual 
and necessary expenses in proceeding to the place where the service is 
to be performed and in returning to his post, should it be necessary that 
the service be performed elsewhere than at his consulate.” 

H. T. Sola to Secretary Hull, Oct. 9, 1937, and Assistant Secretary 
Messersmith to Mr. Sola, Oct. 14. 1937, MS. Department of State, file 
193.55/803. See also the Chief of the Division of Foreign Service .Admin- 
istration (Hengstler) to Vincent A. Bracco. Mar. 13, 1929, ibiS. 193.55/548. 

“American diplomatic and consular officers are not regarded as competent 
to certify that a document is a ‘valid and subsisting document' in the coun- 
tries where such officers arc stationed.” Such documents should be certified 
by the competent local officials whose official character may then be certified 
or whose seal and signature may be authenticated by the appropriate Amer- 
ican diplomatic or consular officer. The Chief of the Divi.sion of Foreign 
Service Administration (Hcng.sflcr) to F. A. Velarde, Mar. 19, 1928, MS. 
Department of State, file 193.5/137. 

An American Consul cannot authenticate an original death certificate in a 
foreign country since “an American consular officer could not properly certify 
to the truthfulness of the statements contained in the document”. However, 
if such a certificate is attested by a competent official in the country of the 
consul's residence, he may proiwriy certify to that person's official character. 
The Director of the Consular Service (Carr) to W. A. Dunn, June 15, 1922, 
MS. Department of State, file 193.5/67. 

“Your action In consenting to certify to the correctness of copies of certain 
Turkish tax receipts was correct, assuming, of course, that, to enable you to 
do so, the originals thereof were submitted for your inspection, . . . 

“Tour action in refusing to certify th.at certain documents purporting to 
be original Turkish tax receipts are, in fact, Turkish tax receipts also was 
correct, since an American consular officer is not comix'tent to perform such 
services. 

“Tour action in having a member of your staff, notwithstanding his famili- 
arity with both the Tnrki.sh and English languages, swear to the correctness 
of translations of Turkish tax receipts was incorrect. . . . Consular officers 
are ... no longer required or expected to [make or certify to the correct- 
ness of translations] . . 

The Assistant Secrctayv of State (Carr) to the Consul at Constantinople 
(Allen), June 10, 1930, MS. Department of State, file 193.55/572. 

The Department of State in Oct. 1916 instructed an American consular 
officer that he “should certify to the genuineness of copies of documents and 
to the correctne.ss of translations, etc., only when such copies are made in 
the Consulate-General”. In 1928 the Department, in view of the special 
requirements of the New York Civil Practice Act, instructed a consul to 
authenticate a court judgment by certifying that it was a copy of the judg- 
ment on file, providing the Italian authorities interposed no objection to his 
examination of the official records. The Third Assistant Secretary of State 
(Phillips) to the Consul General at Vienna (Halstead), no. 375, Oct. 7, 1916, 
MS. Department of State, file 193.55/136 ; the C3iief of the Division of Foreign 
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Service Adralnietration (Hengstler) to Messrs. Frank, Weil and Stronse, 
Nov. 12, 1928, im. 193.55/523. 

“Before the Alien Property Custodian can give consideration to the 
claim of Messrs. Herrero, Riva and Company, it is necessary that evidence 
be furnished that the official certifying to the Spanish nationality of the 
firm is the proper official authorized by the Spani^ law to do so, and 
it is not within the jurisdiction of the American Consul at Bilbao to 
certify to this fact. In order to avoid the necessity of returning the i>apers 
in this case to Spain for proof of this fact, the Alien Property Custodian 
is willing to accept the certificate of the Spanish Ambassador that the 
Registrar is the proper official under the Spanish laws to certify to the 
nationality of a Spanish corporation.” Secretary Hughes to the Spanish 
Ambassador (Riafio y Gayangos), Sept. 9, 1921, MS. Department of State, 
file 193.5/48. 

An American Consul in Finland was told that he could not certify that 
orders given by a bank in Finland were signed by officers of the bank 
having authority to act, as he was not in a position to take such respon- 
sibility. Consul Kaj'iies to Secretary Lansing, telegram 217, Mar. SO, 1919, 
and Acting Secretary Phillips to Mr. Haynes, telegram of Apr. 4, 1919, 
MS. Department of State, file 193.55/179. 

“. . . this Department has always held that the consular officers of the 
United States are not competent to certify as to the laws of foreign coun- 
tries generally, and are not required to have official knowledge of the 
laws of foreign countries except such as may relate to their official duties 
as defined by the United States statutes.” 

The Acting Secretary of State (Wilson) to the Governor of Illinois 
(Deneen), Mar. 6, 1900, MS. Department of State, file 17663. See also 
Secretary Hull to Governor Lehman, July 13, 1936, ibid. 193 55/760; the 
Assistant Counsel to the Governor (Corcoran) to Mr. Hull, Apr. 15, 1938, 
ibid. 193.55/823; Secretary Bacon to the Governor of New York (Hughes), 
Feb. 27, 1909, ibid. 17510/5A. 

“When, and if, an American consular officer is requested to issue a 
certificate in which it Is to be stated that he has personal knowledge of the 
financial standing or condition of a person or of a concern ... he 
should, obviously, refuse to issue such a certificate.” The Chief of the 
Consular Bureau (Hengstler) to the Consul at Copenhagen (Letcher), May 
10, 1924, MS. Department of State, file 193.55/368. 


Contents of 
documents 


The Foreign Service Regulations of the United States, section 
X-5, note 8, January 1941, provide ; 

False statements in documents offered for certification. 
Wlien officers have satisfactory evidence of the falsity of a ma- 
terial statement in a document which they are required to certify, 


, . . the responsibility of an officer performing such service 
[acknowledgment of simatures] does not extend to the con- 
tents of the document, the consul’s certificate merely serving to 
attest its execution and acknowledgment. 

The American Consul at Cartagena (Soule) to the Secretary of State 
(Hughes), no. 141, Mar. 21, 1922, and the Director of the Consular 
Service (Carr) to Mr. Soule, May 1, 1922, MS. Department of State, file 
811.5123/1764. 
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they shall include in their certification a statement of their 
knowledge regarding the matter to which the document relates 
and shall immediately report to the Department concerning the 
action taken, including in their report a comprehensive statement 
of the facts upon which their knowledge concerning the falsity 
of the affiant’s statement is based. 

It appearing that the consular agent at Bluefields had refused to 
attest the signature of a notary public to an affidavit on the ground 
that an allegation of domicil of a minor child contained in the docu- 
ment was not true, the Department gave the following insti*uction i 

... IVhile Consuls are not required to examine into the 
validity or purport of the documents or to pass upon any con- 
tentious questions involved, it is thought they may properly 
refuse to legalize a document presented to them when they are 
satisfied beyond a doubt that the statements contained therein 
are false and intended to perpetrate fraud. In the case in ques- 
tion, however, the point in contention, namely the domicile of 
a minor, depends so entirely on the intention of the party that 
ordinarily it would seem that a consular officer would hardly be 
competent to determine the question. 

The Chief Clerk of the Department of State (Carr) to Consul Ryder, no. 
38, Nov. 26, 1907, MS. Department of State, file 9358. 

. . . With regard to the possibility of his being asked to 
authenticate the signatures of parties to possibly fraudulent arms 
contracts, you are directed to inform him [the Consul] that, 
since the law requires consular officers to perform any notarial 
act which any notary public is authorized or required by law to 

E erform in the United States, it would appear that the Vice 
onsul could hardly avoid the authentication in question. How- 
ever, should he have reason to believe that any arms contracts 
which come to his attention are fraudulent in intent, he should, 
of course, repoit the facts to the Department for action by the 
appropriate authority of this Government. 

The Vice Consul at La Paz, Bolivia (Shillock) to the Secretary of State 
(Hull), no. 67, June 5, 1934, and the Assistant Secretary of State (Welles) 
to the Minister at La Paz (Des Portes), no. 40, July 6, 1034, MS. Depart- 
ment of State, file 724.3415/3833. 

The American Consul in Jerusalem informed the Department of 
State that it was the practice of certain institutions in soliciting funds 
for charitable purposes to prepare a document setting forth the object 
of the solicitation and to request the consul to authenticate the signa- 
tures of the officers of the institution or the promoters of the charity. 
He stated that the effect of this authentication in some cases might 
to give the impression that he was officially endorsing the appeal for 
funds. The Department informed him that the act of 1906 made it 
imperative that he grant the authentication of the signatures but that 
there was nothing to prevent him from stating in his certificate his 
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exact knowledge or relation to the facts or circumstances set forth in 
the body of the document. 

Consul CoflSn to the Assistant Secretary of State, no. 118, Nov. 17, 1010, 
and the Director of the Consular Service (Carr) to Mr. Coffin, no. 127, 
Mar. 1, 1911, MS. Department of State, file 193.55/10. 

In reply to a request from an American company that in view of 
British belligerent naval activities the American Consul at Trieste be 
instructed to certify that shipments from that port destined to and 
paid for by the company were the property of the company, the 
Department of State in November 1939 said : 

. . . the American Consul cannot undertake to determine 
who has title to goods or to certify to the alleged fact of owner- 
ship by your company. If necessary the Department will author- 
ize the Consul to certify to any facts which are established to 
his satisfaction by documents placed in his possession but it can- 
not authorize him to certify to the legal effects of such documents. 

The Legal Adviser of the Department of State (Hackworth) to General 
Refractories Company, Nov. 10, 1939, MS. Department of State, file 
300.115(39) General Refractories Co./5. 

Refusal to In July 1907 the Governor of Colorado informed the Department 
no^Sl***** State that the Italian Consul at Denver had refused to authenticate 
Bignaturea the notarial acts of a notary public in that State, pending the receipt 
of ministerial orders on the subject. The Department replied that 
“notwithstanding the delicacy of the subject it is deemed appropriate 
to request the Italian Government to state the reasons on which the 
action of the Consul was based”. The Italian Foreign Ministry main- 
tained that “Consuls are not required to legalize directly the signa- 
tures of Notaries Public, it being permissible on the other hand to 
demand that the signatures of Notaries Public be previously legalized 
by the American authorities.” 

The Acting Governor of Colorado (Harker) to the Secretary of State 
(Root), May 3, 1907, MS. Department of State, file 6376/4; the Acting 
Secretary of State (Adee) to the Governor of Colorado (Buchtel), July 30, 
1907, and Mr. Adce to Ambassador Griscom, no. 68, July 30, 1007, lin'd. 
6376 ; Mr. Griscom to Mr. Root, no. 315, Mar. 26, 1908, ibid. 6376/9 ; same 
to same (with enclosure), no. 328, Apr. 2, 1908, ibid. 6376/10-11. 

With reference to a complaint that a Russian Consul in Chicago 
had refused to authenticate the signature of a notary public, the 
Department of State said that “Inasmuch as Russian consular officers 
in the United States are under no obligation to authenticate signa- 
tures of notaries public, the Department would not appear to be in a 
position to take any action in regard to the matter.” 

The Second Assistant Secretary of State (Adee) to H. Elenbogen. Nov. 7 . 
1916, MS. Department of State, file 702.6111/67. 


Legal ef- 
fect of 
documents 
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ADMINISTRATION OF ESTATES 

§443 

Consuls are usually charged with certain duties and responsibilities 
with respect to estates of nationals of their country who die within 
their consular districts, especially in those cases where the decedents 
leave no heirs or personal representatives in the foreign country. Such 
matters are frequently controlled by treaties or conventions. In the 
absence of such agreements the extent of the consul’s jurisdiction in 
estate cases is governed, on the one hand, by the law of the state in 
which the property is situated and, on the other hand, by the author- 
ity conferred upon the consul by the laws or regulations of his state, 
the law of the former being controlling. Generally speaking consuls 
have the right to take such reasonable steps as may be necessary to con- 
serve the assets of estates of their deceased countrymen. They may, 
by virtue of conventional stipulations or in the exercise of powers con- 
ferred upon them by interested parties when recognized by local admin- 
istrative and judicial authorities, receive for transmission to the bene- 
ficiaries in their country distributive shares of such estates. 

Section 1709 of the Eevised Statutes of the United States (22 U. S. C. 
§75) contains the following provisions regarding the duties of Ameri- 
can consular officers in foreign countries concerning the estates in those 
countries of deceased American nationals : 

It shall be the duty of consuls and vice consuls, where the laws 
of the country permit : 

First. To take possession of the personal estate left by any citi- 
zen of the United States, other than seamen belonging to any ves- 
sel, who shall die within their consulate, leaving there no legal 
representative, partner in trade, or trustee by him appointed to 
take care of his effects. 

Second. To inventory the same with the assistance of two mer- 
chants of the United States, or, for want of them of any others at 
their choice. 

Third. To collect the debts due the deceased in the country 
where he died, and pay the debts due from his estate which he shall 
have there contracted. 

Fourth. To sell at auction, after reasonable public notice, such 
part of the estate as shall be of a perishable nature, and such fur- 
ther part, if any, as shall be necessary for the payment of his debts, 
and, at the expiration of one year from his decease, the residue. 

Fifth. To transmit the balance of the estate to the Treasury 
of the United States, to be holden in trust for the legal claimant; 
except that if at any time before such transmission the legal repre- 
sentative of the deceased shall appear and demand his effects in 
their hands they shall deliver them up, being paid their fees, and 
shall cease their proceedings. 



856 


CHAPTER XV — CONStTLS 


In a discussion of the rights and duties of consuls with reference 
to decedents’ estates, the New York Court of Appeals, in a decision 
in 1914, said : 

. . . What that practice is has been stated in decisions and 
confirmed in declaratory statutes and regulations. The function 
of consuls is to preserve derelict estates. When their countrymen 
die in' foreign lands it is their duty to step in and guard the 
stranded property from waste. This right belongs to them, ir- 
respective of express statute or treaty, by virtue of their office. 

. . . The custody thus acquired is, however, provisional. It 
yields to the superior right of legally constituted representatives. 
If there are such representatives, a consul’s function is limited 
to one of co-operation and intervention. If there are no such 
representatives, it is his duty, so far as he is able, to administer the 
estate to the extent of gathering it in and transmitting it to the 
jurisdiction of the domicile. This much he should dOj though 
the title of administrator be withheld from Mm. If the title were 
to be given him, its purpose presumably would be rather to au- 
thenticate his powers than to enlarge the occasion for their 
exercise. 

The functions thus defined by usage have been confirmed by 
statute and regulations declaratory of the existing practice. 

Matter of D’Adamo. 212 N.Y. 214, 223-224, 106 N.E. 81, 84 (1914). The 
court quoted section 1709 of the Revised Statutes and section 409 of the 
Consular Regulations of 1806. 

The Danish Minister in Washington inquired whether the United States 
would be disposed to negotiate a coniention by which “the consuls, vice- 
consuls or consular agents of Denmark in this country would be authorized 
to represent and protect the interests of Danish heirs and creditors without 
a special power of attorney in every case of deaths of Danish subjects 
in the United States, as well as in the cases of Danish heirs to the estate 
of a person deceased in the United States”. The Department of State 
informed him: 

“The Department does not understand whether it is proposed that there 
be granted to the consular represen tatii es of Denmark in the United States 
the right of administration upon estates in this country, which would be 
equivalent to a grant of probate jurisdiction and the assumption by such 
representatives of extraterritorial rights for the.se purposes, or whether it 
is intended to confer upon these consular officers the right to take charge 
of or represent all Danish interests in the estate of a decedent whether 
they be claims for or against such estate and whether the decedent be a 
Danish subject or a person of other nationality. 

“In either case, however, it should be said that a treaty w'ould be objec- 
tionable. The United States has entered into no treaty with any foreign 
country granting either of the rights in question, and it considers it unde- 
sirable to establish a precedent in this regard.” 

Secretary Root to Minister Brun, May 2, 1007, MS. Department of State, 
file 4825; 1907 For. Rel., pt I, pp. 303-305. 

In this connection, the Department begs to call your attention 
to Section 1709 of the Kevised Statutes [22 U.S.C. §75] gov- 
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erning the duties of American Consular officers under the laws 
of this country in connection with the settlement of the estates 
of American citizens dying abroad. 

There is no consular convention between this Government and 
Peru defining the duties of consular officers in connection with 
the settlement of estates of their deceased nationals. This 
matter, accordingly, is governed by the local laws in each 
country. It is possible, therefore, that the local authorities may 
require tliat Mr. Johnson’s estate in Peru shall be settled 
through probate proceedings in that country. 

The Acting Secretary of State (Lansing) to Senator Martin, Sept 22, 
1014, MS. Department of State, file 323.113/15. 

In 1909 the American Consul General in charge at Hong Kong, 
in reporting the death of an American citizen, informed the Depart- 
ment of State that the public administrator had requested that he 
assume the duty of administering the estate. Eeference was made 
to article III of the convention as to tenure and disposition of real 
and personal property concluded between the United States and 
Great Britain on March 2, 1899 (1 Treaties, etc. [Malloy, 1910] 
775), which, after setting forth the duty of the local officials of each 
country to notify the consular officer of the other of the death, 
within his district, of fellow nationals of the latter, provides: “The 
said consular officer shall have the right to appear personally or 
by delegate in all proceedings on behalf of the absent heirs or credi- 
tors, until they are otherwise represented.” The Consul General 
in charge, in his reply to the public administrator, concluded that 
it would be impossible to administer the estate without first obtain- 
ing the permission of the Department of State to apply to the court 
for letters of administration. The other alternative, he said, was 
the turning of the entire estate over to him and the waiving of 
judicial process by the British authorities, in which case he would 
proceed according to section 1709 of the Eevised Statutes {ante). 
The Department approved his action. 

Vice Consul General Puller to the Assistant Secretary of State, no. 356, 
Apr. 16, 1009, MS. Department of State, file 19781/6; the Chief Clerk 
of the Department of State (Carr) to Mr. Fuller, no. 181, June 1, 1909, 
16 Id. 19781/6-8. , 

It was suggested to the Department of State in 1021 that, In the 
interest of uniformity in the certification of wills by American consuls 
in foreign countries, the regulations of the Department be supplemented 
by an act of Congress giving proof of a will before a consul the effect 
of a probate. The Department pointed out that except in extraterri- 
torial countries American consuiar officers exercise no judicial functions 
and that the duties of the consuls with respect to the settlement of 
estates as prescribed by statute were of an administrative rather than 
of a Judicial nature. It was further pointed out that in order to adopt 
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the suggestion it would be necessary to obtain not only appropriate legis- 
lation but also the consent of foreign countries to the exercise by Amer- 
ican consuls of probate jurisdiction therein and that there was no reason 
to expect that such consent would be granted hy foreign governments. 
The Director of the Consular Service (Carr) to Surrogate Judge Cohalan, 
Apr. 13, 1921, MS. Department of State, file 193.55/219. 

"There is no treaty between the United States and Mexico giving 
consular officers in that Republic authority to take charge of estates of 
American citizens dying within their districts. If the Court of First 
Instance at Tuxpam has assumed jurisdiction over the estate In question 
and has decided to settle it under the Mexican law, you should notify 
the said court that you hold subject to its order certain effects of the 
decedent." The Third Assistant Secretary of State (Wilson) to the 
Consul at Tuxpam, Mexico (Lespinasse), no. 6C, Oct. 14, 1907, MS. De- 
partment of State, file 7371/13-19. 

In reply to a complaint concerning the refusal of the American 
Consul General at Guayaquil to deliver an estate to the heirs in the 
United States, the Department of State explained that it had no power 
to order the Consul General to deliver the estate to anyone. It added 
that the Consul General was responsible for the proper settlement 
of estates and that, in order to protect himself, he must require 
proper proof of a claimant’s right to receive an estate. 

Secretary Knox to Representative Bartlett, Nov. 9, 1909, MS. Depart- 
ment of State, file 16527/10. 

An American Consul in Nicaragua forwarded to the Department 
of State the personal effects of an American citizen who had died 
there in October 1906. In informing the Consul that it was not clear 
whether the property was forwarded for transmission to the father 
of the deceased, who had furnished proof of his right to the estate, 
or whether, no claimant having produced evidence of the right to 
receive the effects and the year prescribed by article XXIII of the 
Consular Kegulations having expired, he was sending it to the 
Department to be turned into the Treasury, the Department said : 

It is not within the province of the Department to settle 
estates of American citizens dying abroad. All responsibility 
in svich matters must rest with the Consul while the property 
is in his hands and with the Treasury Department after effects 
are turned over to it. The estate in question will be’ foinvarded 
to the Auditor for State and Other Departments and Mr. Fred- 
erick Nelson will be informed that he should communicate with 
that officer furnishing proof of his right to said estate. 

The Third Assistant Secretary of State (Wilson) to Consul T'immer, 
no. 15, Nov. 16, 1907, MS. Department of State, file 6723/2-5. 

In response to an inquiry by the American Consul General at 
Panama regarding the administration of estates of American citizens 
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dying while in the employ of the Isthmian Canal Commission or the 
Panama Eailroad Company in the Canal Zone, the Department of 
State gave the following instruction : 

The Department cannot extend your consular jurisdiction to 
any part of the Canal Zone and in no case should a consular 
officer undertake the settlement of estates of deceased American 
citizens dying without his district, in violation of paragraph 30 
of the Consular Regulations. 

The estates of all American citizens dying within the Republic 
of Panama outside of the Canal Zone, as defined by the treaty 
of November 18, 1903, are administered upon by the consular 
officers in whose district the death occurs, in accordance with 
article XXIII of the Consular Regulations. 

Upon further inquiry by the Consul General, the Department said 
that — 

under the law and regulations consular officers have no author- 
ity to take possession of estates of American citizens dying out- 
side of their consular districts except upon a power of attorney 
from the legal representative. In tlic hypothetical case sub- 
mitted by you wherein an American citizen dying in the Canal 
Zone leaves personal estate in ... [Panama] you have no 
jurisdiction over that estate except upon authorization of the 
legal representatives. 

The Third Assistant Secretary of State (Wilson) to Consul General 
Shanklin, nos. 71 and 75, Apr. 10 and May 13, 1907, MS. Department of 
State, file 4108/9, /lO; 1907 For. Rel., pt II, p. 937. Paragraph 30 of the 
Consular Regulations, above referred to, is obsolete. See section VIII-S 
of the Foreign Service Regulations of the United States (January 1941) . 

The American Consul General at Rome requested that the Consul at 
Milan deliver to him the estate of an American citizen who died in Milan, 
on the theory that he was domiciled in Rome. In an instruction to the 
Consul at Milan, the Department of State said that — 

“the Consul General at Rome is in error in this matter . . . Under the 
law and the Consular Regulations, you are the Consular oflScer charged 
with the care and protection of estates of American citizens dying within 
your consular district, and your duties in this regard cannot be suspended 
by any other consular officer. The Consul General at Rome has not 
shown that he is directed In any legal testamentary disposition to care for 
the estate, and he has no rights or duties lu the promises whatever 
as a consular officer.” The Chief Clerk of the Department of State 
(Carr) to Consul Dunning, no. 82, Jan. 2, 1908, MS. Department of State, 
file 9577/2-16. 

In an instruction of September 14, 1907 the Department approved 
the action of the Consul at Pernambuco in taking charge of the 
estate of one Mr. Poleni, said to be of German nationality, whose 
only heir was a native-born American citizen residing in the United 
States, the German Consul in Pernambuco having denied any knowl- 
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edge of the nationality of the deceased. The Department stated 
that, while consular officers are not authorized to take charge of and 
settle estates of persons other than American citizens dying within 
their consular districts, the action of the Consul in this instance 
appeared proper because of the doubt as to the nationality of the 
decedent and the fact that his heir was an American citizen. 

The Chief Clerk of the Department of State (Carr) to Consul Cham- 
berlain, no. 22, Sept. 14, 1907, MS. Department of State, file 8453. 

You are instructed to state to whatever American citizens 
may be interested in this matter that in the absence of a treaty 
with Russia American consular officers in that country have only 
such rights of intervention in the settlement of the estates of 
deceased Americans as are permitted by Russian law. . . . 

It does not seem feasible for the United States to enter into 
any arrangement or understanding with Russia short of a treaty, 
inasmuch as the settlement of decedents’ estates is in this coun- 
try under the jurisdiction of the state governments. 

The Charge d’Affaires in Russia (Wilson) to the Secretary of State 
(Bryan), no. 041, Dec. 9, 1913, and the Counselor of the Department of 
State (Moore) to Mr. Wilson, no. 259, Jan. 27, 1914, MS. Department of 
State, file 711.6121/5. 

In reply to an inquiry concerning the right of foreign consuls in 
the United States to receive legacies for transmission to their non- 
resident countrymen, the Department of State said : 

In the absence of treaty provisions conferring upon consular 
officers of foreign countries in the United States the right to 
receive on behalf of their nationals legacies bequeathed to them 
by citizens of the United States, the rights of these officers in such 
matters would appear to depend upon the local laws applicable 
to the subject and upon the laws of the foreign countries defining 
the duties of their consular officers in the United States. 

The Solicitor of the Department of State (Hyde) to Messrs. Jenkins and 
Barker, Oct 22, 1923, MS. Department of State, file 711.0021/153. 

In reply to a similar inquiry the Department of State said : 

This inquiry was referred to the Department of Justice, and a 
reply has now been received from the Attorney General com- 
municating the following statement : 

“The courts of this Country generally recognize the principle 
that a foreign consul has the right to intervene to preserve the 
estates of decedents who are nationals of the country which he 
represents. 

‘The details of procedure governing the administration of de- 
cedents’ estates vary in the forty-eight States, as they are to some 
extent dependent on state statutes. In several States there are 
express statutory requirements that notice of the appointment 
of an administrator shall be sent to consular representatives, if 
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the deceased was an alien, or if the heirs are residents of a foreign 
country. In many States it is within the discretion of the court 
having charge of the administration of decedents’ estates to ap- 
point a foreign consul as administrator.” 

The Counselor of the Department of State (Moore) to the Charg6 d’Af- 
faires ad interim in Iran (Engert), no. 334, Oct. 20, 1937, MS. Department 
of State, file 711.9121/6. 

The Supreme Court of Michigan, after deciding that a Russian 
Consul did not himself have the right to be appointed as administra- 
tor of the estate of a deceased fellow national, held that by virtue of 
his duties to conserve the estate and to protect the interests of the 
heirs, who were also fellow nationals, he had the right to institute 
proceedings for the appointment of an administrator. 

Papemo v. Michigan Railway Evtjineering Go., 202 Mich. 257, 168 N.W. 
503 (1918). 

The Supreme Court of Alabama, in considering the petition of an 
Italian consular officer for the removal of the administrator of the 
estate of an Italian subject whose heirs were residents and subjects of 
Italy, said : 

The duty, and by comity the authority, of a consul to receive and 
care for the personal estate of citizens of his own country who may 
die within his consulate, and to protect the estate from spoliation, 
is prescribed and recognized by all civilized nations. 5 Moore’s 
Digest International Law, §722, p. 117; The Bello Corrunes, 6 
Wheat. 152, 5 L. Ed. 229; Wheat. Int. Law (2d Ed.) 151; Wool- 
sey’s Int. Law, §90. Of the general propriety of such a practice 
there can be no possible doubt, and we are of the opinion that the 
appellant’s intervention on the grounds set forth in his petition 
was no more than his official duty prescribed, and was authorized 
by the law and comity of nations. 

We mean to say only that he had a right to be heard on his 
petition, independently of treaty provisions, for the purpose of 
procuring the removal of these administrators if shown to be di^ 
honestly conspiring to despoil the estate, or if they were improvi- 
dently appointed ; and that this prerogative attaches by law to his 
consular office, without any special authority from those who are 
entitled to the estate. 

Carpigiani.y. Ball et al., 172 Ala. 287, 291-292, 55 So. 248, 260 (1911). 

A German Consul in Minnesota objected to the admission to probate 
of a decedent’s will on grounds of his information and belief that 
decedent left surviving next of Irin and heirs at law who were residents 
and nationals of Germany. A certified copy of the Probate Court’s 
order admitting the will to probate was subsequently served upon the 
Consul’s attorney. The heirs at law and next of kin served a notice 
of appeal to the District Court from the order of the Probate Court 
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admitting the -will to probate. The District Court dismissed the appeal 
on the ground that under Minnesota law it should have been taken not 
more than 30 days after service of a copy of the order appealed from 
on the party taking the appeal, vhile in this case the appeal as taken 
more than 30 days after the service of the copy on the Consul. The 
decision was reversed by the Supreme Court of Minnesota which held 
that service on the Consul was not effective to limit the time for taking 
appeal, in as much as service on the Consul could not be considered as 
service on the appellants. The court said : 

A consul may doubtless take appropriate measures for the 
protection of the property interests of the citizens of the coun- 
try which he represents in cases where they have no other repre- 
sentative and are not present to act for themselves. But he acts 
merely in his official capacity as the representative of his govern- 
ment, and not as the personal agent or representative of the 
parties in interest, unless he has been given special authority 
to act for and represent them. See 9 R.C.L. 157 ; 2 C.J. 
1307.; Austro-Hungarian Consul v. Westphal, 120 Minn. 122, 
139 N.W. 300; Hamilton v. Erie Ry. Co., 219 N.Y. 343, 114 N.E. 
399, Ann. Cas. 1918A, 928; Ljubich v. Western Cooperage Co., 
93 Or. 633, 184 Pac. 551; Chryssikos v. Demarco, 134 Md. 533, 
107 Atl. 358. His acts are provisional and for the purpose of 
preserving the property and securing for his nationals an op- 
portunity to assert and maintain their rights thereto. 

Consular officers are frequently given special rights and powers 
by statute or treaty, but there is no claim that any statute or 
treaty gave the German consul any special right or power to 
act in the present instance. We have Men cited to no case, and 
we have found none, holding that a consul, simply by virtue of 
his office, has power to act for and represent individual claim- 
ants to property, so as to foreclose their claims thereto, without 
special authority to do so. Unless specifically authorized to rep- 
resent claimants by statute, treaty or the claimants themselves, 
he is not the personal agent of the individual claimants, and 
service of process or other papers upon him does not operate 
as service upon them. It follows that service of the order upon 
Heim did not operate to limit the time within which the appel- 
lants could take an appeal, and that the court erred in dismis sing 
the appeal. 

In re John Berrman’s E'>tate, Appeal of Oauer et al., 169 Minn. 274, 
276-277, 198 NW. 1001, 1002 (1924). 

Under article 15 of the consular convention of 1881 between the United 
States and Rumania (2 Treaties, etc. [Malloy, 1910) 1.309) providing 
that consular officers "shall have the right to appear, personally or by 
delegate, in all proceedings on behalf of the absent or minor heirs or 
creditors, until they are duly represented”, a New York Surrogate’s Court 
held in 1931 that the consul’s appearance was superseded by the legatee’s 
subsequent personal appearance or its equivalent (appearance by attorney 
in fact). In re Reiss’ Estate, In re MarguUes, 138 Misc. 845 (Surr. Ot., 
King’s Cy.), 248 N.Y. Supp. 169 (1931). 
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It was held that a minor heir was “duly represented” under the above 
provision by a special guardian who took precedence over the consul. 
In re Oruner’s Estate, 149 Misc. 341 (Suit. Ct, Bronx Cy.), 207 N.T. Supp. 
3RS (1933). 

Matter of the Estate of Sarah Kate, 152 Misc. 757 (Surr. (It., King’s 
Cy.). 274 N.Y. Supp. 202 (1934), upheld the right of Polish Consuls to 
represent their non-resident fellow nationals in probate matters under 
a treaty between the United States and Poland authorizing consuls of 
either party to appear in probate matters “unless such heirs or legatees 
themselves have appeared either in iicrson or by duty authorized repre- 
sentatives”. See 4 Treaties, etc. (Trenwith, 1938 ) 4583. 

However, it was held in In re Koloduej’s Estate, 153 Misc. 113 (Surr. 
Ct., N.Y. Cy.), 274 N.Y. Supp. 486 (1934), that under the treaty above 
referred to and by virtue of New York l.iw a Polish Coiisui was entitled to 
appear only after citation had been I'.sued to the heirs and legatees 
and they had failed to appear. 

The following cases decided by Now York Surrogate’s Courts deny the 
right of foreign consuls to appear in probate proceedings and waive the 
citation of minor non-resident heirs of their nationality •. In te Peterson’s 
Will, 31 Misc. 367 (Surr. Ct., Queen’s Cy.), 101 N.Y. Supp 285 (1906) ; 
In re Nyahay, 66 Misc. 418 (Surr. Ct., Westchester Cy.), 121 N Y. Supp. 207 
(1909) ; In re Clark’s Estate, 152 Misc. 723 (Surr. Ct., N. Y. Cy.), 274 
N.Y. Supp. 282 (1934) ; In re IIa)isen’s Estate, 155 Misc. 712 (Surr. Ct., 
Monroe Cy.), 281 N.Y. Supp. 617 (1935). See also In rc Bristow, 63 Misc. 
637 (Surr. Ct., King’s Cy.), 118 N.Y. Supp. 680 (19091. 

By virtue of the most-favored-nation clause in article ^^II of the 
convention of friendship, commerce, and navigation of 1826 between 
the United States and Denmark (1 Treaties, etc. [Malloy, 1910] 
375), the Danish Consul in San Francisco claimed to be entitled 
to receive from the executor of an estate in probate the distributive 
shares of heirs who were nationals and residents of Denmark. The 
Consul invoked, under this clause, article 25 of the treaty of friend- 
ship, commerce, and consular rights signed in 1923 between the 
United States and Germany (4 Treaties, etc. [Trenwith, 1938] 4201), 
providing for the exercise by consuls of the respective countries 
of functions of the character of those claimed by the Danish Consul. 
The Supreme Court of California denied the Consul’s contention, 
holding that the Danish convention related entirely and exclusively 
to navigation and commerce, that it was entered into a century be- 
fore the German treaty, that it was manifestly not intended to grant 
privileges not then extended to other powers, and that it contained 
no clause (found in some later treaties) providing that futui’e privi- 
leges and immunities accorded consuls of the most-favored-nation 
should inure to the consuls of the parties to the convention. The 
court pointed out further that “The right asserted by appellant was 
not a mere right, privilege, or immunity ordinarily accorded to con- 
sular or other representatives of a foreign power which may be said 
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to naturally come within the purview of the comity of nations”, and 
that a court would not he warranted in altering established inter- 
national practice unless the governments involved had by treaty 
clearly evidenced their intention of so doing. 

In re Clausen's Estate, 202 Calif. 267, 271, 259 Pac. lOM, 1095 (1927). 

In a later case the consul, having received a power of attorney from 
heirs in Denmark, appointed thereunder an attorney to represent them 
in probate proceedings. The attorney, who was subsequently sued by the 
heirs, sought to set off sums allegedly due him from the Danish Govern- 
ment and from Danish heirs whom he represented, and he also alleged 
the “sovereign immunity” of his employer, the consul. The California 
District Court of Appeal for the First District referred to the above case 
as follows: 

“The recent case of Estate of Clausen, 202 Cal. 267, decides that the 
consul of Denmark, in representing foreign heirs, does not do ‘so in his 
sovereign capacity under and by Mrtue of the treaty between the United 
States and Denmark establishing consular offices and defining their duties. 
Danish Treaty, August 10, 1826, 8 Stat. U.S. 340. The Danish consul, 
therefore, in acting for foreign heirs, does so under a power of attorney 
and not in his official capacity. In re Estate of Ser\as, 169 Cal. 240, 
146 P. 651, Ann. Cas. lOlOD, 233; In re Estate of Ghio, 157 Cal. 552, 
108 P. 516, 37 L. R. A. (N. S.) 549, 137 Am. St. Rep. 145. We must 
conclude, therefore, that the kingdom of Denmark in no way is inter- 
ested in this action in its sovereign capacity.” 

The Circuit Court of Appeals for the Ninth Circuit concurred in this 
view in subsequent proceedings in bankruptcy relating to the same matter. 
Petersen et <U. v. I/yders, 139 Calif. App. 303, 304-305, 33 P. (2d) 
1030, 1031 (1934) ; application to review denied by the Supreme Court of 
California, Petersen et al. v. Lyders, 139 Calif. App. 307, 33 P. (2d) 
1032 (1934) ; writ of certiorari denied by the Supreme Court of the United 
States, Lyders v. Petersen, 294 U. S. 716 (1935) ; petition for rehearing 
denied, ibid. 734; Lyders v. Petersen et al., 88 F. (2d) 9 (C. C. A. 9th, 
1937). 

In 1917 the Swedish Consul General filed a petition in probate pro- 
ceedings that the distributive share of decedent’s father, a subject 
and resident of Hungary, should be paid to him as he had assumed 
charge of Austro-Hungarian interests at the port of New Yorlc. 
The court stated that the Deputy Attorney General of the State of 
New York had inquired of the Department of State as to the right 
of the Swedish Consul General to receive money in behalf of sub- 
jects of the Eiingdom of Hungary in view of the severance of diplo- 
matic relations between Austria-Hungary and the United States, and 
that he had been informed that as a state of war did not exist 
between the United States and Austria-Hungary the question of the 
right of the Swedish Consul General would seem to depend upon the 
laws of the State of New York, the laws of Austria-Hungary, and 
possibly the laws of Sweden, relating to the rights and duties of their 
consular officers. The court held that as the Austro-Hungarian 
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Consul General would have been entitled by treaty to receive the 
money and as the Swedish Consul General had taken charge of 
Austro-Hungarian interests in the United States pursuant to an 
arrangement with that Government knd with the consent and 
approval of the Government of the United States, the petition of the 
Swedish Consul General should be granted. 

In re White, Public Administrator of Queen’s Cou/nty, 100 Misc. 39S 
(Suit. Ct, Queen’s Gy.), 106 N.Y. Supp. 712 (1917). See In re Nagy’s 
Estate, 143 N.Y. Supp. S48 (Surr. Ct, N.Y. Cy., 1909). 

Article XXV of the treaty of friendship, commerce, and consular 
rights signed by the United States and Germany in 1923 reads: 

A consular officer of either High Contracting Party may in 
behalf of his non-resident countrymen receipt for their distribu- 
tive shares derived from estates in process of probate or accruing 
under the provisions of so-called Workmen’s Compensation 
Laws or other like statutes provided he remit any funds so 
received through the appropriate agencies of his Government to 
the proper distributees, and provided further that he furnish to 
the authority or agency making distribution through him 
reasonable evidence of such remission. 

4 Treaties, etc. (Trenwith, 1938) 4191, 4201. 

At the request of an American citizen who desired to know whether 
Swiss Consuls in the United States could legally receive and receipt 
for legacies on behalf of Swiss heirs, the Department of State, in 1931, 
instructed the Minister in Bern to inquire whether, under a most- 
favored-nation clause and the above provision in the treaty between 
the United States and Gei-many, the Svriss Government would accord 
American Consuls in Switzerland reciprocal rights. The Swiss 
Government said : 

. . . Swiss law, by leaving to the state appointing them the 
task of regulating their duties in this field, in no way forbids 
foreign consuls from acting in behalf of their citizens and pro- 
ceeding to the distribution of funds referred to in Article 25 
of the German-American treaty of Friendship, Commerce and 
Consular Eights of December 8, 1923. 

Under the law at present in force comsuls of the United States, 
as well as consuls of other countries, or all other agents, are 
merely called upon to prove in each individual case that the 
persons in whoso name they are acting are legally entitled to 
receive the funds which they undertake to distribute, and that 
they themselves have the rignt to give receipts. 

With reference to the last-quoted paragraph the Department said: 

The latter statements cause some doubt as to whether the 
Swiss Government considers that American Consular officers in 
Switzerland would have an unqualified right to receive funds 
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from estates probated in that country for transmission to non- 
resident American beneficiaries in the manner provided for in 
Article 25 of the treaty between the United States and Germany 
of 1923. 

While the Department cannot undertake to say how the courts 
of this country would construe the provisions of Ajticle 25 of 
the treaty between the United States and Germany of 1923 it 
would seem that the court probating the estate in the country 
in which the consular officer is stationed, would upon all the 
evidence before it determine who are legally entitled to the pro- 
ceeds of the estate. Wlule it is assumed that the court would 
receive and consider evidence from the consular officer on this 
point, tlie Department does not consider that the burden of show- 
ing who are entitled to receive the proceeds of the estate rests 
upon him, as might be inferred from the Swiss note. 

The Department interprets Article 25 of the treaty with Ger- 
many of 1923 to mean that a consular officer is made eligible 
so far as concerns the country of his residence to receive ftnds 
for transmi s sion as provided for therein, but that whether he 
may act in this capacity depends upon whether he is authorized to 
do so by his own Government. The Department does not con- 
template authorizing American consular officers in Switzerland 
to receive for transmission funds from estates probated in that 
country, but merely desires to determine whether the Swiss 
authorities would, if called upon to do so, grant to American 
consular officers in Switzerland the right, as provided in Article 
25 of the treaty with Germany, that might be claimed for them to 
receive funds for transmission if they be authorized by their 
Government to receive such funds. 

The Swiss reply, transmitted to the Department by the Legation 
on October 6, 1931, was confined, on this point, to the reiteration of 
the first of the above-quoted paragraphs of its earlier statement and 
a request that the appropriate American authorities be notified of 
the corresponding rights of Swiss Consuls. 

The Assistant Secretory of Slate (Castle) to the Minister In Switzer- 
land (Wilson), no. 673, Oct. 25, 1929, MS. Department of State, file 
711.5421/15; the Charge d’Affaircs ad Interim in Switzerland (Moffat) to 
the Secretary of State (Stimson) (with enclosures), no. 1337, Mar. 5, 1930, 
and Mr. Casfle to Mr. Wilson, no. 1239, Jan. 15, 1931, tftid. 711.5421/17; 
the Charge d’Affaires ad interim (Greene) to Mr. Stimson (with en- 
closures), no. 2270, Oct. 6, 1931, ibid. 711.5421/25. 

In 1931 the public administrator of Michigan informed the De- 
partment of State that a Greek Consul had claimed to be entitled 
to receive and receipt for the distributive shares of the estate of a 
deceased national of Greece in Michigan on behalf of heirs who were 
residents and nationals of Greece. The public administrator in- 
quired whether applicable treaty provisions granted the Consul rights 
at variance with the established practice of his office of requiring 
specific powers of attorney before turning over such funds. It ap- 
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peared that the Consul had powers of attorney executed by three of 
the five heirs of the decedent in Greece. The Department said that 
by virtue of a most-favored-nation provision in a consular conven- 
tion between the United States and Greece, and in view of reciprocal 
privileges accorded in Greece to American consular oflGicers, Greek 
consular oflScers in the United States were believed to be entitled to 
the benefits of article XXV of the treaty of 1923 between the United 
States and Germany {ante). It was added: 

The Department is not aware of any judicial interpretation 
of the provision of the treaty with Germany in relation to the 
question of the requirement of a power of attorney, and in the 
absence of such an interpretation or of a case requiring its 
official action, the Department refrains from expressing a definite 
opinion on the question. However, in view of the circumstances 
in which your request for its opinion was made, the Department 
ventures to suggest for your consideration that if the distributive 
sliares in question were derived from an estate “in process of 
probate” and if there is no question as to the identity of the 
heirs or of their right to receive their resiiective shares and no 
Imown objection by any heir to the proposed action of the Con- 
sul, the treaty provision under reference might reasonably be 
interpreted as dispensing with the necessity for the production 
by the Consul of powers of attorney. 

The Michigan State Public Administrator (Wilson) to the Secretary 
of State (Stimson), Dec. 29, 1931, MS. Department of State, lile 311.683 
Pharlis, Constantine/1; the Assistant Secretary of State (Rogers) to Air. 
Wilson, Jan. 20, 1932, ihid. 311.683 Pharlis, Constnntine/3. 

The right of foreign consular officers in the United States to be 
appointed administrators of the estates of their deceased fellow 
nationals is generally a matter pertaining to the local laws of the 
several States. In a number of cases, however, such officers have, by 
virtue of treaty provisions, claimed a right to be so appointed exclu- 
sive of or prior to the rights of those who ivould otherwise be en- 
titled under the State law. This claim has been based chiefiy upon 
article IX of the treaty of friendship, commerce, and navigation of 
July 27, 1853 between the United States and Argentina (1 Treaties, 
etc. [Malloy, 1910] 23) and article XIV of the consular convention 
of June 1, 1910 between the United States and Sweden (3 Treaties, 
etc. [Redmond, 1923] 2851), which have been invoked by nations 
parties to treaties with the United States conferring upon their 
consular officers the rights enjoyed by consuls of the most-favored 
nation. 

The Argentine treaty provides that if a citizen of one of the par- 
ties dies intestate in the territory of the other, the appropriate con- 
sular officer of his nationality “shall have the right to intervene in 
the possession, administration and judicial liquidation of the estate 
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of the deceased, conformably with the laws of the country, for the 
benefit of the creditors and legal heirs”. A number of cases decided 
prior to 1912 held that consuls enjoying most-favored-nation treat- 
ment had an exclusive or prior right, under the article, to appoint- 
ment as administrators. See /n. re Faitosvni, 33 Misc. 18 (Surr. Ct., 
Westchester Cy.), 6Y N.Y. Supp. 1119 (1900) ; In re Lobrascianw, 38 
Misc. 415 (Surr. Ct., Westchester Cy.), 77 N.Y. Supp. 1040 (1902) ; 
Wyjnan, Petitioner; McEvoy v. Wyman, 191 Mass. 276, 77 N.E. 
379 (1906) ; In re Smtdla's Estate, 145 App. Div. (4th Dept.) 156, 
129 N.Y. Supp. 20 (1911) ; Carpigiani v. HcHl et at., 172 Ala. 287, 
65 So. 248 (1911). Contra: In re Logioraio, 34 Misc. 31 (Surr. Ct., 
N.Y. Cy.), 69 N.Y. Supp. 607 (1901). 

. In 1910 the Supreme Court of California, in deciding the question 
whether the Italian Consul General or the public administrator 
should be appointed administrator of the estate of an Italian subject, 
gave priority to the public administrator and interpreted the above 
treaty provision as follows: 

. . . The object and purpose of the treaty would be fully met 
by allowing the foreign consul to represent the citizens of his 
country who are interested as heirs or creditors in case they are 
not present or otherwise represented, giving him the right to 
appear in court for them, either officially, or in their name, to 
protect their interests, and requiring that he be served with 
notices to them, when notice is required. The use of the word 
“intervene” implies an intention to give a right to the consul to 
appear as a party in a pending administration or action carried 
on by another person, and not a right to institute and car^ on 
the proceeding nimself. He has, in addition, a duty pertaining 
to his office imposed upon him by his own government, that of 
swing to the safe keeping and proper disposition of the effects of 
citizens of his county who may die while traveling, or while 
temporarily present in the country to which he is accredited, 
or even while residing therein, and for that purpose, in the 
absence of any other representative of the deceased having a 
better ri^t, he may “intervene in the possession” of the estate, 
conformwly^ with the laws of the country. The custom of nations 
would permit this and it may be that, if the public a^inistrator 
refuses or fails to apply, the consul m^ petition for and receive 
letters to himself as the official agent for the persons interested. 
But the treaty is not to be understood as giving him such right 
in preference to those upon whom it is devolved by the laws of 
the country when they are present and ready to accept its posses- 
sion and discharge their duty concerning it. The theory of 
respondent is, in our opinion, in harmony with the spirit and 
purpose of the treaty and is in accord with the obvious meaning 
of the language used. 

In re Ohio’s Estate, Rocca v. Thompson, 157 Calif. 652, 561-562, KB 
Pac. 616, 625 (1910). 
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Upon appeal to the Supreme Court of the United States, the 
decision was affirmed. The court concluded that “there was no pur- 
pose in the Argentine treaty to take away from the States the right 
of local administration provided by their laws, upon the estates of 
deceased citizens of a foreign country, and to commit the same to the 
consuls of such foreign nation, to the exclusion of those entitled to 
administer as provided by the local laws of the State within which 
such foreigner resides and leaves property at the time of decease”. 

Rocca V. Thompson, 223 U.S. 317, 334 (1912). 

The consular convention of June 1, 1910 between the United States 
and Sweden provides in article XIV that, in event of the death 
intestate of a citizen of either country in the territory of the other, 
the appropriate consular officer of his nationality “shall, so far as 
the laws of each country will permit, and pending the appointment 
of an administrator . . . take charge of the property left by the 
deceased for the benefit of his lawful heirs and creditors, and, more- 
over, have the right to be appointed as administrator of such estate”. 
The convention, which came into force in the interval between the 
decisions of the Supreme Court of California and the Supreme Court 
of the United States in Rocoa v. Thompson (ante) , was referred to 
obiter by the United States Supreme Court in the latter decision in 
a manner to indicate that the court considered it an example of an 
agreement wherein the purpose was declared in “unmistakable terms” 
to commit the administration of such estates exclusively to the con- 
sul. 223 U.S. 332 (1912). Although this dictum was followed in 
a series of cases in the courts of New York in 1912 and 1913 (In re 
Bafflieri’s Estate^ 137 N.Y. Supp. 175 [Surr. Ct., N.Y. Cy., 1912] ; 
In re Lombardi,, 78 Misc. 689 [Surr. Ct., Schenectady Cy.], 138 N.Y. 
Supp. 1007 [1912] ; In re Riccardo, 79 Misc. 371 [Surr. Ct., Herkimer 
Cy.], 140 N.Y, Supp. 606 [1913] ; In re Madaloni's Estate, 79 Misc. 
653 [Surr. Ct., Erie Cy.], 141 N.Y. Supp. 323 [1913] ; In re U'Adamo's 
Estate, 159 App. Div. [4th Dept.] 40, 144 N.Y. Supp. 429 [1913]), 
it has been imiformly rejected whenever considered by a court of 
last resort. 

In the case of the Austro-Bwngarian Consul v. G. A, Westphod, 
120 Minn. 122, 139 N.W. 300 (1912), involving a contest between 
the Consul and the nominee of a creditor of the estate, the court 
interpreted the State law, which provided for the appointment of 
a consul in such a case prior to the right of a creditor but set a 
time-limit for making application, which, in the instant case, the 
Consul had not fulfilled. A question arose whether the Consul had 
a prior right to appointment by virtue of the above provision of 
the convention with Sweden which he invoked under a most-favored- 
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nation clause in a treaty between Austria-Hungary and tlie United 
States. The court held that the phrase (in the convention with 
Sweden) “so far as the laws of each country will permit” qualified 
the “right to be appointed administrator” as well as the right to 
“take charge of the property” and accordingly “under the decision 
in the Rocca Case, and also upon independent reasoning, the state 
laws will control, though they limit the right of the consul both 
in point of time within which he must assert his treaty right and in 
the matter of residence in the state”. 120 Minn. 140. 

In 1914 the Court of Appeals of New York, in the case of Matter 
of D'Adamo, 212 N.Y. 214, 106 N.E. 81 (1914), adopted the same 
interpretation of the convention. The court, speaking through Judge 
Cardozo, said : 

. . . Full effect is given to the language of the treaty if we 
construe it as adding the foreign consuls to the list of those 
eligible as administrators so as to enable them to administer 
upon the estates of their fellow-citizens when no one having a 
prior right under the local law is competent or willing to act. 

This construction is confirmed when we consider that it har- 
monizes the function of consuls under the treaty with the func- 
tion of consuls under established international practice. [212 
N.Y. 223.] 

After discussing these functions the court continued : 

The convention with Sweden was intended to confirm the 
powers thus established by international comity, and to facilitate 
their exercise. Consuls are to have the right, where the estate 
is in peril, to intervene at once, and if other representatives are 
lacking, they are, moreover, to have the right to be appointed 
administrators themselves. They are to have this right, not to 
displace others competent under local law, but the better to 
fulfill their inherent function as provisional conservators. If 
there is no qualified relative within the jurisdiction and no one 
else to whom our law gives the right of administration, the 
consular representative under this treaty may come forward and 
demand the grant of letters. 

212 N.T. 225 (1914). To the same effect, see: In the Matter of the 
Estate of John Servo*, Fontana, Consul of Greece v. Hynes, Public Ad- 
ministrator, 169 Calif. 240, 146 Pac. 651 (1915) ; Pagano, Admr. v. Cerri, 
Italian Consular Agent, 93 Ohio St. 345, 112 N.E. 1037 (1916) ; George 
J. Chrysaikos v. Vincent J. Demarco, etc., 134 Md. 533, 107 Atl. 358 (1919) ; 
I* the Matter of the Estate of Miltiadis Chaoussis, C. D. Liliopoulos, Con- 
sul of Greece v. Albert Gninbaum et al., 139 Wash. 479, 247 Pac. 732 
(1926) ; Lely, Acting Consul v. Kalinoglu, 76 F. (2d) 983 (D.C. App., 
1935) ; In re D'Agostino, 88 Misc. 371 (Surr. Ct, Bronx Cy.), 151 N.Y. 
Snpp. 957 (1914) ; In re Comparetto, , 6 & Misc, 369 (Suit. Ct, Bronx Cy.), 
161 N.Y. Snpp. 961 (1914). 

In In re Bolmberg’s Estate, 193 Fed. 260 (N.D, Calif., 1912), it was 
decided that as a Swedish consular officer had the right under the above con- 
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ventlon to be appointed administrator of the estate of a deceased Swedish 
subject, he was entitled, under section 4544 of the Bevised Statutes, to 
receive the estate of a Swedish subject who, at the time of his death, 
was an American seaman.' 

The following cases lietermined, in varying circumstances and with ref- 
erence to varying State statutes, the relative rights of consular officers to 
appointment as administrators as against opposing claims: lu re Entate of 
Wicko Sinovcic, 80 N.J. Eq. 200, 86 Atl. 917 (1912) ; In re Infelise's Es- 
tate, Melzner v. Trucano, 51 Mont. 18, 149 Pac. 365 (1915) ; Diamantop- 
oulos V. Olckns, 11 P. (2d) 200 (D.C. App., 1926) ; In re Fuch’a Estate, 126 
Misc. 90 (Surr. Ct., N.Y. Cy.), 213 N.Y. Supp. 431 (1925) ; In re Fiumara't 
Estate, 127 Misc. 794 (Surr. Ct., N.Y. Cy.), 217 N.Y. Supp. 698 (1925); 
In re Pandolfo’-t Estate, 123 Misc. 582 (Surr. Ct., Oneida Cy.), 233 N.Y. 
Supp. 317 (1929) : In re Fabio’a Estate, 134 Misc. 158 (Surr. Ct., Sara- 
toga Cy.), 235 N.Y. Supp. 703 (1929) ; In re Conde’s Estate, 144 Misc. 
357 (Surr. Ct, Coiumhla Cy.), 259 N.Y. Supp. 129 (1932). 

The Supreme Court of Iowa decided in 1915 that the e^ristence of treaty 
provisions, by virtue of whicli a foreign consular officer had been appointed 
administrator of an estate, would furnish no bar to proceedings, con- 
forming to State law, looking to his removal as administrator. In re Estate 
of Bagnola, A. Conte v. Urhano Di Corpo, 178 Iowa 757, 154 N.W. 461 
(1915). 

A Swiss consular officer In Colorado, In 1928, claimed the right to be 
appointed administrator c.t.a. of the estate of a Swiss national. Invoking 
the above convention wKh Sweden and a most-fa vored-nation clause in a 
treaty with Switzerland. The application was denied, and the judgment 
was affirmed by the Supreme Court of Colorado, which pointed out that 
the convention with Sweden applied only in case the subject died “without 
will or testament” while in this case the decendent had left a will, though 
no executor was named. Estate of Dourquin, Weiss v. Salvation Army, 
84 Colo. 275, 269 Pac. 903 (1928). 

“. . . Passing other questions, it Is clear that the appellant is not 
entitled to be appointed administrator in his capacity as such consul [of 
Sweden], unless the decedent -was a citizen of Sweden.” In re Person’s 
Estate, Wallerstedt, Consul v. Trank, 146 Minn. 230, 232, 178 N.W. 738, 739 
(1920). To the same effect, where decedent possessed both American and 
Italian nationality, see In re Di Roberto’s Estate, 153 Misc. 223 (Surr. 
Ct, St. Iiaw'rence Cy.), 275 N. Y. Supp. 443 (1934), and case.s therein referred 
to; and see also Oken v. Johnson, 160 Minn. 217, 199 N.W. 910 (1924) ; 
and In re Tripodfs Estate, Petition of Roberli, Vice Consul, 137 Misc. 
738 (Surr. Ct, Westchester Cy.), 245 N. Y. Supp. 85 (1930). 

In reply to an inquiry concerning the right of an Italian consular 
officer to be appointed administrator of tlie estate of a naturalized Amer- 
ican citizen on tlie ground tliat decedent, under Italian law, was still an 
Italian national, the Department of State, after referring to the most- 
favored-nation clause in the appropriate Italian treaty, and to other treaties 
governing the right of consuls to administer estates, said : 

“If, as stated in your letter, the decedent was a naturalized American 
citizen, the treaty provisions which accord rights to the foreign consular 
officer to take possession of property of a decedent or qualify as admin- 
istrator would not appear to be applicable.” The Chief of the Treaty 
Division (Barnes) to Harry A. Goldstein, Peb. 6, 1933, MS. Department of 
State, file 711.6521/203. 
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Question 
of domicil 


A contest arose in the courts of the State of New York in 
1929 between the public administrator and the Italian Consul as 
to which should receive the proceeds of the estate of an Italian 
subject who died in the United States leaving no heirs. By virtue 
of a most-favored-nation clause in a treaty between the United States 
and Italy, the Italian Consul invoked article VI of the treaty of 
friendship and commerce of December 13, 1856 between the United 
States and Persia (2 Treaties, etc. [Malloy, 1910] 1373) which pro- 
vided that in the event of the death of a national of either party 
within the territory of the other, “leaving no relations or partners 
in business”, his estate was to be delivered to the consul or agent of 
the nation of which he was a subject or citizen, to be disposed of in 
accordance with the laws of his country. The New York Surro- 
gate’s Court held that in as much as the deceased was domiciled in 
New York the disposition of his estate was governed exclusively 
by the law of that State and that the public administrator was 
entitled to receive the proceeds of the estate. The decision was 
affirmed by the Appellate Division of the Supreme Court of the 
State. On appeal to the Supreme Court of the United States the 
decision was reversed. The latter Court said that the only question 
was one of escheat — ^wbether the net assets should go to Italy or to 
the State of New York. It pointed out that the treaty in question 
did not contain such a clause as “conformably with the laws of the 
country” or “so far as the laws of each country will permit”, as 
was the case in article IX of the treaty between the United States 
and Argentina of July 27, 1853 (1 Treaties, etc. [Malloy, 1910] 23) 
and article XIV of the consular convention of June 1, 1910 between 
the United States and Sweden (3 Treaties, etc. [Esmond, 1923] 
2851), and stated that the omission of such a clause from the treaty 
with Persia must be regarded as deliberate. The court also said : 

... In the circumstances shown, it is plain that effect must 
be given to the requirement that the property of the decedent 
“shall be delivered up to the consul or agent of the nation of 
which the deceased was a subject or citizen, so that he may dis- 
pose of them in accordance with the laws of his country,” unless 
a different rule is to apply simply because the decedent was 
domiciled in the United Stat^. 

The language of the provision suggests no such distinction 
and, if it is to be maintained, it must be* the result of construc- 
tion based upon the supposed intention of the parties to estab- 
lish an exception of which their words give no hint. In order 
to determine whether such a construction is admissible, regard 
should be had to the purpose of the Treaty and to the context 
of the provision in question. The Treaty belongs to a class of 
commercial treaties the chief purpose of which is to promote 
intercourse, which is facilitated by residence. Those citizens 
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or subjects of one party who are permitted under the Treaty to 
reside in the territory of the other party are to enjoy, while they 
are such residents, certain stipulated rights and privileges. 
Whether there is domiciliary intent, or domicile is acquirea in 
fact, is not made the test of the enjoyment of these rights and 
privileges. The words “citizens” and “subjects” are used in sev- 
eral articles of the Treaty with Persia and in no instance are 
they qualified by a distinction between residence and domicile. 

It was held that the estate should be turned over to the Italian Con- 
sul and that, in as much as the Persian treaty was in force at the 
time of decedent’s death, the fact that it had been subsequently ter- 
minated did not affect the case. As to whether the most-favored- 
nation clause in the Italian treaty should be considered as conditioned 
on reciprocity, see ante^ pp. 705-706. 

Santovincenzo, Consul of the Kingdom of Italy at Veuo York v. Egan, 
Public Administrator, et at, 284 U.S. 30, 37-38, 39 (1931), reversing In 
re Gominoio’a Estate, 135 Mise. 733 (Surr. Ct, N.Y. Cy.), 240 N.T. Supp. 
691 (1929), and In the Matter of Antonio Cominoio, Deceased, 229 App. Div. 
(1st Dept) 862, 243 N.T. Supp. 814 (1930). To the same effect, see 
In re Anderson's Estate, In re Kelly, 154 Misc. 132 (Surr. Ct., King’s Cy.), 
276 N.Y. Supp. 966 (1935) ; Lanza v. United States, 22 F. Supp. 716 (N.D. 
Ohio, 1938), 

In 1927 the Department of State upheld the right of the Persian Consul 
at San Francisco to receive the funds of a Persian national who died 
without heirs or partners in the United States. The Department said that 
the Consul should be permitted to receive the funds without the necessity 
of procuring a power of attorney from the heirs in Persia or Instituting 
the Judicial proceeding ordinarily required by the California law. The 
matter was settled by the execution by the Persian Ambassador of a 
certificate relieving the California authorities of further liability in the 
matter. The Secretary of State (Kellogg) to the Governor of California 
(Young), Jan. 31 and Aug. 9, 1927; Mr. Young to Mr. Kellogg, Sept. 16, 
1927; the Assistant Secretary of State (Castle) to the Persian Minister 
(Meftah), Oct. 5, 1927, and Mr. Meftah to Mr. Kellogg, Nov. 1, 1927: 
MS. Department of State, file 311.913 Bozorg, Mirza Agha. 


ABSTENTION FROM POLITICS 
§444 

In instructing the Vice Consul General in the city of Guatemala 
to refrain from expressing an opinion in support of any political 
faction, the Department of State said : 

In view of the disturbances in the Republic of Guatemala 
the utmost discretion should be shown in expressing an opinion 
in support of any political faction and you will refuse hereafter 
to undertake to forward any letters from persons in Guatemala 
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complaining of the treatment of foreigners other than those of 
the country or countries which you represent. 

The Chief Clerk of the Department of Stale (Carr) to the Vice Consul 
General (Owen), no. 88, May 27, 1908, MS. Department of State, file 
13671/1. 

In an instruction of February 20, 1930 to the Ambassador in 
France, the Department of State said that — 

it is inadvisable for an officer, or any member of his family, to 
be affiliated with an organization that is taking any part in the 
political activities of the country to which he is assigned. While 
there is no objection to an officer or members of his family 
being members of clubs or organizations established solely for 
social, recreational, or charitable purposes, the Department be- 
lieves it is preferable that they should not act as officers of such 
clubs or organizations. 

Assistant Secretary Carr to Ambassador Edge, no. 70, MS. Department 
of State, file 120.39/70. 

The Department of State, in February 1935, informed the Italian 
Ambassador in the United States that it had received apparently 
authentic reports to the effect that certain Italian consular officers in 
the United States were engaging in the dissemination of Fascist 
propaganda. The activities of one consul were said to have aroused 
resentment so wide-spread that “it would appear that he is no longer 
in a position to perform effectively his proper functions as a 
Consul”, and it was informally suggested that he be transferred to 
some other country. The Italian Ambassador shortly thereafter 
informed the Department that steps looking to the transfer of the 
officer had been undertaken even before the receipt of the Depart- 
ment’s suggestion. 

In addition the Department pointed out that Italian profes- 
sors had been attached to Italian Consulates in certain cities in the 
United States in the capacity of clerks. While it was said that the 
full scope of the activities of these persons was not known, it had 
been ascertained that they had imported and distributed free of 
charge to public and parochial schools textbooks which were not con- 
sidered appropriate for use in the education of American children 
and which had aroused wide-spread criticism. The Department sug- 
gested that these individuals also be transferred elsewhere, that no 
persons charged with such duties be attached henceforth to Italian 
Consulates in the United States, and that the free distribution in 
American schools of textbooks printed in Italy be discontinued. The 
Italian Ambassador stated to the Department that the function of 
these individuals was the promotion of cultural relations between 
Italy and American citizens of Italian descent and was legitimate. 
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The Department replied that it recognized that the distinction 
between the legitimate promotion of cultural relations and “prop- 
aganda” was often indistinct and added: 

There is another angle to the picture. It is at least open to 
serious question whether the activities of the school teacher 
Vice Consuls including the distribution of textbooks fall within 
the bounds of normal consular functions. Our authorities feel 
that they do not. But without pressing this point at the mo- 
ment, I should point out that these school teacher Vice Consuls 
are protected by recognized privileges and immunities which not 
only enshroud their work in a certain mystery but link them 
directly to the Italian central government in a type of activity 
which it is not felt should be pursued by that central govern- 
ment in this country.- So long as these practices continue the 
danger of arousing adverse sentiment in this country will 
persist. 

The Department concluded by saying that the danger would be 
very much reduced “if cultural activities were carried on by some 
non-official organization, whose functions were known, which en- 
joyed no immunities, and whose premises were accessible to the pub- 
lic”. In reply the Italian Ambassador informed the Department 
that the Italian Foreign Office had accepted the Department’s point 
of view that the activities complained of did not fall within normal 
consular functions and that henceforth cultural activities would be 
divorced from its official representation and confided to an unofficial 
body. 

MS. Department of State, file 811.00F/201, /211, /214. 

In April 1937 the Department of State received information that 
a German consular officer in the United States had brought to the 
attention of American actors appearing in a certain motion picture 
the contents of a decree of the German Government to the effect that 
that Government would refuse permits for films with which persons 
were connected who had previously participated in pictures con- 
sidered detrimental to German prestige in spite of warnings issued 
by the competent German authorities. Officials of the Department 
of State informally approached officials of the German Embassy with 
regard to the activity, stating that the availability of the film for 
admission into Germany was a matter lying between the film com- 
pany and the German Government, that the activities of individual 
actors had no connection whatever with the German Government, and 
that the addressing of such letters to them (except in response to 
inquiries) was considered not to be within the proper functions of 
a foreign consular officer. The German Ambassador subsequently 
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informed the Department that he had instructed the consular ofiScer 
to refrain from this practice and that this measure had been fully 
endorsed by his Government. 

The German Ambassador in the United States (Dieckhuff) to the Under 
Secretary of State (Welles), June 9, 1S37, MS. Department of State, file 
811.4061 Road Back/13. 

With reference to an alleged statement of the German Consul 
General in New Orleans, in June 1940, that “my country will not for- 
get that when she was fighting bitterly for her very life, the United 
States gave every material aid to her enemies”, the Department of 
State on July 5, 1940 stated : 

The matter has been taken up with the German Embassy 
here, and it has been pointed out that public discussion of ques- 
tions relating to this country’s policies and attitudes does not 
properly come within the province of foreign government officials 
in the United States. It was pointed out that permission granted 
to foreign government officials to continue to remain m this 
country is dependent on observance of this rule. 

THevo York Times, June 16, 1940, p. 9; Department of State, HI Bulletin, 
no. 54, p 4 (July 6, 1940). 


DUTIES WITH RESPECT TO SEAMEN 
JURISDICTION 

§445 

The Consular Regulations of the United States, sections 307, 310, 
and 311, February 1931, contained the following provisions : 

307. General principle. It is part of the law of civilized na- 
tions that when a merchant vessel of one country enters the 
ports of another for the purposes of trade it subjects itself to 
the law of the place to which it goes, unless by treaty or other- 
wise the two countries have come to some different understand- 
ing or agreement. From experience, however, it was found long 
ago that it would be beneficial to commerce if the local govern- 
ment would abstain from interfering with the internal disci- 
pline of the ship and the general regulation of the rights and 
duties of the officers and crew toward the vessel or among them- 
selves. And so by comity it came to be generally understood 
among civilized nations that all matters of discipline and all 
things done on board which affected only the vessel or those 
belonging to her, and did not involve the peace or dignity of the 
country, or the tranquillity of the port, should be left by the 
local government to be dealt with by the authorities of the nation 
to which the vessel belonged as the laws of that nation or the 
interests of its commerce should require. — 1£0 U.S. 1. 
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310. In the absence of treaty. In the absence of a treaty or 
convention with the country within which the consular officer 
resides, he has no jurisdiction in differences and disputes be- 
tween masters and crews or between American citizens, except 
in so far as it may be permitted by the foreign State through 
the exercise of comity, or reciprocity, or by long-established 
usage. As respects such disputes and differences, the adjust- 
ment is to be made, whether under treaty or otherwise, in accord- 
ance with the laws of the United States, and not with those of 
the foreign power. The rule is that all matters growing out of 
contract with the crew or affecting the police of the Slip are 
subject to the laws of the State to which the vessel belongs. 
Although such matters may in some countries be submitted to 
the local tribunals, the proceeding should be discouraged as 
undesirable in many respects. In countries with which the 
United States have no treaty or convention, but in which a 
permissory jurisdiction has been granted or acquired, a consular 
officer should be careful to avail himself of it. 

311. Rvle in United States courts. While courts in the United 
States insist upon the right to jurisdiction over foreign merchant 
vessels when in ports of the United States, except m so far as 
affected by treaty, they usually decline to exercise it in cases of 
disputes between masters and seamen of foreign vessels when 
the nation to which the vessel belongs has provided for the set- 
tlement of such disputes before its own consuls, on the ground 
that such noninterference is necessary to the proper police regula- 
tion of the merchant marine of nations. The exceptions to the 
rule are few, as when a master has been guilty of extreme cruelty, 
or when there is a manifest disregard of the contract which would 
operate unjustly to the seaman if he were compelled to await a 
return to his own country before he could resort to the courts. — 
m U.S., 1. 

Note 1. Under the provisions of section 4 of an act of March 4, 
1915 [38 Stat. 1165], entitled “An act to promote the welfare of 
American seamen,” etc., the courts of the United States assume 
jurisdiction over certain disputes regarding wages between mas- 
ters and seamen of foreign vessels arising in ports of the United 
States. [See vol. II, pp. 244 et seq. of this Digest.] 

The former practice of arresting seamen for desertion has been dis- 
continued in the United States as a result of the Seamen’s Act of 
March 4, 1915 (38 Stat. 1164, 1184), and provisions of treaties 
requiring such arrests were abrogated. See vol. II, ch. VI, §144, of 
this Digest. 

Eepresentative of the treaty provisions entered into by the United ' 
States since the passage of this act is article XXIII of the treaty of 
friendship, commerce, and consular rights between the United States 
and Germany of 1923 (4 Treaties, etc. [Trenwith, 1938] 4200-4201), 
reading as follows : 

A consular officer shall have exclusive jurisdiction over con- 
troversies arising out of the internal order of private vessels 
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Matters of 
police 


of his country, and shall alone exercise jurisdiction in cases, 
wherever arising, between officers and crews, pertaining to the 
enforcement of discipline on board, provided the vessel and the 
persons charged with wrongdoing shall have entered a port 
within his consular district. Such an officer shall also have 
jurisdiction over issues concerning the adjustment of wages and 
the execution of contracts relating thereto provided the local 
laws so permit. 

When an act committed on board of a private vessel under 
the flag of the State by which the consular officer has been ap- 

E ointed and within the territorial waters of the State to which 
e has been appointed constitutes a crime according to the laws 
of that State, subjecting the person guilty thereof to punishment 
as a criminal, the consular officer shall not exercise jurisdiction 
except in so far as he is permitted to do so by the local law. 

A consular officer may freely invoke the assistance of the local 
police authorities in any matter pertaining to the maintenance 
of internal order on board of a vessel under the flag of his coun- 
try within the territorial waters of the State to which he is ap- 
pointed, and upon such a request the requisite assistance shall 
be given. 

A consular officer mav appear with the officers and crews of 
vessels under the flag of his country before the judicial authori- 
ties of the State to which he is appointed to render assistance 
as an interpreter or agent. 

The conditions and procedure for the enforcement of such pro- 
visions are established by law and are set forth in title 22 of the 
United States Code, §§ 256-258. 

With reference to a letter from the United States Shipping Board 
in 1919 concerning the serious difficulty encountered in maintaining 
discipline aboard its vessels in foreign ports and inquiring whether 
the punishment of offenders could be obtained at the foreign ports 
either by the consul or by the local authorities, the Department of 
State said : 


. . . American Consuls are not possessed of judicial powers in 
the countries enumerated in your letter and, consequently, . . . 
are not empowered to try and punish American seamen who may 
have committed crimes on board American vessels. On the other 
hand, the Department begs to invite your attention to Sections 
350-360 [Consular Reg. tJ. S., May 1930] inclusive, and partic- 
ularly to Sections 353 and 354 of the United States Consular 
Regulations, 1896, which indicate the considerable ministerial 
or police power under which Consuls may cause the detention 
of an accused seaman and effect his return to the United States 
for trial. 

As to the assumption of jurisdiction by local authorities the Depart- 
ment stated that, while conceding the amenability of vessels to local 
jurisdiction, matters relating exclusively to the internal discipline of 
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the vessel and not involving the peace or dignity of the port should, 
as a matter of comity, be left by the local government to be dealt 
with by the authorities of the nation to which the vessel belongs. (See 
vol. II, ch. VI, §140, of this Digest.) 

The Department said that “In view of this principle of interna- 
tional comity, it may be a matter for serious consideration what steps, 
if any, it would be desirable to take in order to obtain the trial of 
such offenders by the local authorities, especially when these author- 
ities are reluctant to assume jurisdiction.” 

The Second Assistant Secretary of State (Adee) to the United States 
Shipping Board, Dec. 9, 1919, MS. Department of State, file 196.3/246. 

The Department of State was informed in 1916 that a seaman on an 
American vessel who was a native and resident of Barbados had left the 
vessel in that place and had been declared a deserter by the American 
Consul. The seaman then brought siiit against the ves.sel in a local court, 
and damages were awarded him in the aihount of his wages. After in- 
forming the Consul that his action was proper, the Department said that 
“in the absence of any treaty stipulations excluding jurisdiction of local 
authorities over controversies between masters and seamen respecting 
wages, the rights of courts to take Jurisdiction in cases of this kind 
would appear to depend entirely upon local laws and practices of the local 
courts. There appear to be no treaty stipulations between this Govern- 
ment and the Government of Great Britain bearing on the case referred 
to in your despatch." Consul Livingston to Secretary Stimson, no. 46, 
July 26, 1916, and the Department of State to Mr. Livingston, no. 37, Sept. 
27, 1916, MS. Department of State, file 106.5/39. 

In 1926 a seaman who had deserted from a German merchant vessel 
shlpx)ed on an American vessel in the East Indies. Upon its arrival at 
Surabaya, Java, the autiiorities desired to arrest the seaman for the 
purpose of returning him to the German vessel and refused to grant the 
American vessel clearance until this demand had been complied with. The 
Department of State instructed the Consul at Batavia, Java : 

“In the absence of any applicable treaty provision, and in view of the 
fact that merchant vessels in the ports of a foreign country are in general 
subject to the jurisdiction of that country, it is believed that, in this case, 
the authorities at Soerabaya were justified in demanding the surrender of 
the seaman in question, who it appears was a German subject who had 
previously deserted from a German ship, notwithstanding the fact that 
at the time the demand was made he was a member of the crew of an 
American vessel.” 

The Depai'tment pointed out that the treaties between the United States 
and the Netherlands providing for the arrest of seamen deserting from 
Netherlands vessels in ports of the United States had been abrogated 
pursuant to the Seamen’s Act of 191.5 (38 Stnt. 1184—1185) . Consul Hoover 
to Secretary Kellogg, no. 843, May 3, 1926, and Assistant Secretary Harri- 
son to Mr. Hoover, July 26, 1926, MS. Department of State, file 196/603. 
As to tlie effect of the Seamen’s Act of 1915 on treaties concerning jurisdic- 
tion over seamen, to which the United States was a party, see vol, II, ch.VI, 
§144, of this Digest. 
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As a result of mutiny on board an American vessel in a Mexican 
port involving seamen who were citizens of Mexico, it appeared 
that Mexican officials refused to allow the vessel to load and clear 
unless they were given jurisdiction over the=e Mexicans. The De- 
partment of State instructed the Embassy in Mexico ; 

By signing on American steamship Ean-efiter the Mexican 
citizens became subject to laws of the United States and should 
be treated as other members of crew of vessel without regard to 
their citizensMp. . . . Since Mexican Government has not 
claimed jurisdiction over offenders and offense apparently did 
not involve tranquillity of port. Department believes Mexican 
authorities should not interfere in the execution of American 
laws. Diform proper authorities of this view and informally 
urge that vessel be permitted to discharge and load cargo with- 
out further delay. 

In response to an inquiry as to the attitude taken by the United States 
in similar circumstances, the Department sent the following in- 
struction: 

Unless mutiny clearly involves the peace of the country or 
trantjuillitv of the port*. United States would not exercise jinis- 
diction. Ibis would apply in all cases of mutiny whether or 
not officers and members of crew are wounded. Dnly in very 
unusual circumstances would this country claim junsJiction. 

Orders were then given to permit the vessel to load an 1 Llear with- 
out retriction. 

The Ooonseidr of Embassy ( Summerlm i to Uie Stcrttary of State 
(Hogbesl, telejTam 116, Jime 2. lOil, .tnl Jlr Hu^es t > ilr. Summerlin, 
telegram 82, June 4, 1921, MS. Department of State, file l'-*6S2 i94; Mr. 
Summerlin to Mr. Hushes, telegram June lo l'J_i, a:ii the Acting 
Secretary of State (Fletcher) to Mr Summer n. relearuni S'*, June 14, 
1921, ibid. 196.32 312: Mr. Summerlin to Mr Hu;Lc^ telegram 142 June 16 
1921, ibid. 196.32 S22. 

In mu a seaman on an American vessel was c nSuei t • a b 'Spital In 
Mexico as a result of Injuries received in an afifray on heard the vessel 
while in a Mexican port A hearing in the case was held before the 
local court, and the a^allant was made a pr.si ner subject pi the dspositiffli 
of a federal judge. The American Consul brought the matter to the 
attention of the jndicial authorities. (.lainimg that, the .ncnieL* having oc- 
curred aboard an American vessel and no: having afle^ad -he ef the 
port it was properly within the junsdict'cn i f the United S-ates. where- 
upon the assailant was disoharceii In as much as ''he injuri-s were not 
serious and the Incident was of muiur importance, tiie Consul did not take 
steps to smid the accused to the United States for trial His action was 
approved. The Oonsnl at Hermosiilo, Mexico iHostetter', the Secretary 
of State (Knox), no. 320, Peb. 16 1911, and the Director if "he Ci nsular 
Service (CMrr) to Mr. Hostetter, Mar. 6 1911. MS. Deparnnent of State, 
file 19 SlS/6 
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The Circuit Court of Appeals for the Ninth Circuit held, in 1919, 
that article 11 of the consular convention of 1878 between the United 
States and the Netherlands (2 Treaties, etc. [Malloy, 1910] 1258) was Treaty 
in force, giving consuls exclusive jurisdiction over disputes between 
master and crew of vessels of the consul’s country; and that the 
courts of the United States had no jurisdiction over a dispute in 
which the crew of a Netherlands vessel demanded transportation 
home. The court pointed out that “It is undisputed that the court 
below had jurisdiction over the claims of the libelants respecting 
their wages” by virtue of the Seamen’s Act of 1915, 38 Stat. 1165; 

46 U.S.C. §597. 

The Rhidjani, Adam ct al. v. Griep et al., 2.')4 Fed. 913, 914 (C.C.A. 9th, 

1919). ,Tlie Circuit Court of Appeals for the Fourth Circuit held in 1940 
that under section 597, title 40, of the United States Code, it was mandatory 
for United States courts to take jurisdiction of a wajre dispute between 
master and seamen of a Greek vessel, notwithstanding article XII of the 
consular convention of 1902 between the United States and Greece, 1 
Tretities, etc. (Malloy, 1910 ) 858, conferring snch jurisdiction exclusively 
on Greek consuls. The court pointed out that this article had been abro- 
gated by agreement with Greece in 1910 (see 1910 For. Bel. 41-42), and In 
any event was superseded by the later and inconsistent act of 1915. Lakot 
et al. V. Saliaris; The Leonidas, 116 F. (2d) 440 (C.C.A. 4th, 1940). In 
the lower court jurisdiction of the dispute had been declined. The Leonidas, 

32 Fed. Supp. 738. See, to similar effect, The Camhitsis, 14 F. (2d) 236 
(E.D. Pa., 1926), and Athanasios Veziris v. 8. 8. Taxiarchis, 1940 A.M.O. 

318 (B.D.N.T.). A decision of tlie Circuit Court of Appeals for the Ninth 
Circuit in 1934 declining jurisdiction in a tort case on the basis of article 
XIII of the treaty of commerce and navigation of 1827 between the United 
States and the Kingdom of Sweden and Norway, 2 Treaties, etc. (Malloy, 

1910) 1752, was reversed by the United States Supreme Court, which held 
that the treaty was no longer in force at the time the plaintiff was injured 
and that the court had jurisdiction. Van der Weyde v. Ocean Transport 
Co., Ltd. et al, 297 U.S. 114 (1936), reversing The Taigen Maru, Van der 
’Weyde v. Ocean Transport Co., Limited, et at., 73 F. (2d) 922 (C.C.A. 9th, 

1934 ) . In a case arising in 1938 involving article 22 of the treaty concern- 
ing friendship, commerce, and consular rights of 1028 between the United 
States and Norway (4 Treaties, etc. [Trenwith, 1938] 4536), providing that 
consuls “shall also have jurisdiction over issues concerning the adjustment 
of w’ages and the execution of contracts relating thereto, provided, however, 
that such jurisdiction shall not exclude the jurisdiction conferred on local 
authorities under existing or future laws”, it was held by the Circuit Court 
of Appeals for the Third Circuit that the District Court was justified in 
declining jurisdiction of a suit involving wages of Norwegian seamen. 

The court noted that the treaty was subsequent to the statute. The 
Estrella, MykleMst et al v. Meidell, 102 F. (2d) 736 (C.C.A. 3d, 1938) ; 
certiorari denied, 306 U. S. 658 (1939). For a case in which jurisdiction 
of a tort action arising on board a ship was declined on the basis of the 
German treaty of 1923 (ante, p. 877), see 8impson v. Hamhurg-American 
Line, 1939 A.M.C. 1469 (D.C. C.Z.) The court said that it had arrived at 
the conclusion that — “the phrase ‘Internal order’ not only refers to the 
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decorum, behavior, conduct and discipline of the crew and the officers, but, 
on the other hand, it covers all that occurs Inside the ship with reference 
to the management, control and work of the ship by the crew and the officers, 
and any disputes and differences that may arise between them, or any 
failure of duty on the part of any member of the crew or officers. In other 
words, to all that is done in the ship in the promotion of the master’s 
business by the crew or by the master through his officers and servants.” 
im. 1480. 

In an appeal from a decree of the District Court of the United States 
for the Eastern District of New York dismissing the libel of a seaman 
against a Danish vessel for injuries sustained in the service of the 
vessel, the claimant contended that the decree should be affirmed by 
virtue of the provision of the treaty between the United States and 
Norway referred to ante, and a most-favored-nation clause in force be- 
tween the United States and Denmark. Without deciding that the Nor- 
wegian treaty was applicable, the Circuit Court of Appeals rejected the 
contention on the ground that the controversy in question was not 
included in the phrase "controversies arising out of the internal order 
of private vessels”, which appears in the treaty. This was obiter dictum, 
however, as the decree was affirmed on other grounds. The Paula, 91 
F, (2d) 1001 (C.C.A. 2d, 1937), affirming 17 F. Supp. 553 (E.D.N.Y., 
1937). 


Cooperation 
of local 
anthoritles 


The treaty concerning friendship, commerce, and consular rights 
between the United States and Norway of 1928 contains an article 
(XXII), 4 Treaties, etc. (Trenwith, 1938) 4536, relating to seamen 
similar to that contained in the German treaty quoted ante,, this 
section, and provides particularly that “A consular officer may freely 
invoke the assistance of the local police authorities in any matter 
pertaining to the maintenance of internal order on board of a vessel 
under the flag of his country within the territorial waters of the 
State to which he is appointed, and upon such a request the requisite 
assistance shall be given.” 

The crew of a Norwegian vessel arriving in Philadelphia, in March 
1938, engaged in a sit-down strike at that port and refused to leave 
the vessel, although directed by the master to receive their wages 
and discharges before the Norwegian Consul. The articles stipulated 
for discharge in the United States. The Consul requested assistance 
from the local authorities, which was refused. A libel was then 
brought by the master in the District Court of the United States 
for the Eastern District of Pennsylvania and was dismissed on mo- 
tion for want of jurisdiction, the decision being based upon the 
treaty provision which the court held conferred such jurisdiction 
exclusively upon the Consul. The matter was subsequently brought 
to the attention of the Department of State with a request that as- 
sistance be rendered as provided in the treaty. It appeared, however, 
that the presidential proclamation required by title 22, §256, of 
the United States Code had not been made with respect to the treaty. 
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The Norwegian Minister notified the Department that the condition 
of reciprocity required by that section was satisfied by the applicable 
provisions of Norwegian law, and the President proclaimed title 22, 
§§256-258, of the United States Code to be in force as to Norway. 
It appears that the striking crew members thereafter left the vessel. 

The Wind, 22 F. Supp. 883 (E.D. Pa., 1938) ; the Norwegian Minister 
to Seci-etary Hull, Apr. 1 and 2, 1938, MS. Department of State, file 711.- 
572/129, /131 ; 3 F.R., no. 70 ; memorandum of the Counselor of the Depart- 
ment of State, Apr. 11, 1938, MS. Department of State, file 711.572/139. 

In 1934 an American Consul in Turkey reported that a Turkish 
decree had been interpreted to prohibit consuls from visiting vessels 
in jxirt. The Department of State instructed the Ambassador in 
Turkey that such an interpretation appeared to be contrary to well- 
establi.shed international practice and to treaty provisions to the 
benefits of which the United States was entitled by an exchange of 
notes of February 17, 1927 with Turkey. In August 1934 the Em- 
bassy reported that it had been informed by the Foreign Office that 
the Consul at Smyrna (Izmir), at which port the difficulty had 
arisen, might freely visit American vessels. 

The Con.sul at Izmir (George) to the Secretary of State (Hull), tele- 
gram of May 28, 1934, and the Acting Secretary of State (Phillips) to 
the Amba.ssador In Turkey (Skinner), telegram 56, June 2, 1934, MS. 
Department of State, file 867.801/30; the Counselor of Embassy (Shaw) 
to Mr. Hull, telegram 03, Aug. 20, 1934, ibid,. 867.801/33. As to the exchange 
of notes, see vol. I, p. 312, of this Digest. 

WHO ARE AMERICAN SEAMEN 

§446 

The Foreign Service Regulations provide that, for the purpose 
of the Regulations, the term “seamen” shall include “every person 
(apprentices excepted) who shall be employed on a vessel or engaged 
to serve in any capacity thereon. (46 U.S.C. § 713) ” and that the term 
“American seamen” shall be deemed to include: "(a) Seamen who are 
native-born or fully naturalized citizens of the United States” and 
“(6) Aliens who have acquired and maintained the character of Amer- 
ican seamen”. It is further provided: 

. . . An alien can acquire the character of an American seaman 
for the purposes of jirotection and relief under the laws of the 
United States only by shipping on a vessel of the United States 
in a port of the IJnited States before a shipping commissioner. 
Having once acquired such status, he may thereafter reship on 
any Americsin-owned vessel either in a foreign port or in a port of 
the United States without losing his rights and privileges as an 
American seaman. 
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However, if an alien having the status of an American seaman, 
deserts from an American-owned vessel except as a result of cruel 
or unusual treatment, or ships on a foreign vessel, or definitely 
abandons his calling as a seaman, he forfeits his status as an 
American seaman. 

For. Ser. Beg. U.S. XVI-2, nn. 1, 2, and 3, June 1941. 

The term “seaman” is discussed in TVomer, AdminUtratria v. Ooltra, 
293 U.S. 155 (1934). 

In 1931 a question arose as to the administration of an estate of a 
deceased American citizen who had been employed on an American dredge 
in Mexican waters. The consul reported that the crew was signed on and 
discharged before the port captain at Tampico in accordance with the 
Mexican labor laws and that the employment was on a month-to-month 
basis. The Department instructed the consul that In the circumstances 
it was not necessary to treat the estate as that of a deceased American 
seaman. The Department of State to Consul Macy, May 6, 1931, MS. De- 
partment of State, file 312.113 Clifton, Luke/11; Mr. Macy to Secretary 
Stimson, no. 126, May 11, 1931, ibid. 312.113 Clifton, Luke/12; the Depart- 
ment of State to Mr. Macy, May 21, 1931, ibid. 312.113 Clifton, Luke/13. 

In instructing the American Ambassador to present to the Chinese 
Government certain information regarding injuries sustained by 
passengers and members of the crew of an Am erican vessel, the 
Department of State said that “irrespective of nationality of surviv- 
ing members of crew, they are, as American seamen on American 
vessel, regarded as entitled to this Government’s assistance”. 

The Secretary of State (Hull) to the Ambassador in Chinn (Johnson), 
telegram 360, Nov. 19, 1937, MS. Department of State, file 393.115 President 

HooverAO. 

The Department of State, in 1916, instructed a consul as follows: 

Allens 
shipped In 
foreign 
ports 


... a foreigner shipping on an American vessel in a foreign 
port while having the status of an American seaman so far as 
shipping and discharge are concerned, has not the rights of such 
seamen to advance and extra wages as stated in paragraphs 237 
and 248 of the Consular Regulations, nor is he entitled to relief 
except in cases of shipwreck as provided for in paragraph 271 
of the Consular Regulations. 

The Third Assistant Secretary of. State (Phillips) to the Consul at 
Acapulco, Mexico (Edwards), no. 69, Feb. U, 1916, MS. Department of 
State, file 196.2/179. 

Sections 237 and 248 of the Consular Regulations as of 1916 have been 
canceled; section 248 was amended (Jan. 29, 1937) to road as follows; 

“A seaman who is a foreigner and who is shipped in a foreign port 
and discharged in a foreign port is not entitled to extra wages upon 
discharge. (Fed. Case No. 16002.)” 2 F. B. 222. 

It was provided in section 249 of the Consular Regulations that “The 
rule is, that a foreigner discharged from an American vessel in a foreign 
port, and subsequently shipping on a foreign vessel, can not thereafter 
be deemed an American seaman for the purposes of extra wages and 
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relief until he returns to the United States and again ships on an 
American vessel.” 

See also post, pp. 915-916. 

The Department of State, in 1938, instructed a consul in France, 
with reference to the American master of a French, yacht: 

. . . you should take up Mr. Reeves’ passport and advise him 
that during the time he is acting as the master of a foreign 
vessel he cannot expect to receive the protection of the United 
States and can look for protection only to the country under 
whose flag he serves. 

The Department of State to the American consular officer in charge 
at Marseille, Feb. 23, 1938, MS. Department of State, file 130 Beeves, 
George E. 


SHIPMENT 

§447 

It was provided in the Consular Regulations of the United States, 
section 189 (Ex. Or., Oct. 16, 1937, 2 F. R. 2237) : 

Shipment of seamen in foreign ports, (a) Every master of a 
merchant vessel of the United States who engages any seaman at 
a place out of the United States, in which there is a consular 
officer shall, before carrying such seaman to sea, procure the 
sanction of such consular officer, and shall engage seamen in his 
presence ; and the rules governing the engagement of seamen be- 
fore a shipping co m missioner in the United States shall apply 
to such engagements made before a consular officer; and upon 
every such engagement the consular officer shall endorse upon the 
articles of agreement his sanction thereof, and an attestation to 
the effect that they have been signed in his presence and otherwise 
duly made [form no. 16]. (46 U.S.C. §o70.) 

. . . The provisions of this paragraph are not applicable to 
contracts whereby flshermen ship for a share in the catch. (26 
Fed. Rep. 856; 46 U.S.C. §§531, 544.) 

(J) Shipments on provisionally registered or undocumented 
American-owned vessels. Vessels granted provisional certificates 
of registry (sec. 342) are subject to the laws of the United States 
regarding shipment, discharge, relief, and transportation of sea- 
men. ... (46 U.S.C. §12.) 

In the case of undocumented American-owned vessels abroad, 
incapable of proceeding to the United States (sec. 343), the crews 
are usually made up of men who are not American citizens or 
American seamen. Seamen of this class when not serving under 
a contract made in the United States are not regarded as within 
the jurisdiction of the consular officer as to their shipment or dis- 
charge. Seamen engaging on such vessels who are American 
citizens, and foreigners \^o have acquired and maintained the 


Service 
on foreign 
vessels 
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status of American seamen are to be shipped and discharged 
before the consular officer in the same manner as seamen on 
regularly documented vessels. 

(c) Shipments at ports where no consular oficer or at sea. 
Where seamen are shipped at ports where there is no consular 
officer or at sea, report is made to the consular officer at the first 
port at which the vessel arrives and the seamen are then formally 
shipped before §uch officer. . . . 

(d) Shipments not required to he made before consular officer. 
The shipment of seamen on vessels engaged in the trade between 
the United States and the Dominion of Canada, or Newfoundland, 
or the West Indies, or the Eepublic of Mexico, is not required 
to be made before a consular officer (46 U.S.C. §§563-564) ; nor 
are seamen on fishing vessels or on enrolled or licensed yachts 
required to be shipped before such officers. Upon request, how- 
ever, seamen on vessels of the United States engaged in any trade 
may be shipped before a consular officer. 

46 U.S.C. §569 provides that in case (jf the loss of seamen by desertion or 
casualty the master must ship an equal number of the same or higher rating, 
If obtainable, “and report the same to the United States consul at the first 
port at which he shall arrive”. Compare §1S9 (c) ante. 

“This Department therefore, feels warranted In stating that In its opinion 
American consuls when supervising the shipment of seamen under the pro- 
visions of Section 4517 Revised Statutes, may exercise all the powers vested 
by law in shipping commissioners, including that of examining and approv- 
ing allotments." The Acting Secretary of Commerce (Morgan) to the Sec- 
retary of State (Stimson), Sept. 30, 1932, MS. Department of State, file 
106.6/1159. 

“Only foreign seamen actualiy needed to fill vacancies, and American 
se.amen being repatriated, should be shipped in foreign ports; and it 
should always be determined by suitable investigation that they are bona 
fide seamen.” The Assistant Secretary of State (Carr) to American consuls 
at seaports, June 24, 1929, MS. Department of State, file 196.2/ S39a. 

DISCHARGE 

§148 

It was provided in the Consular Kegulations of the United States, 
section 200 (Ex. Or., Oct. 16, 1937, 2 F. R. 2237, 2238) : 

Authority of consvlar officers to discharge seamem A consular 
officer is authorized to discharge a seaman upon the application of 
the master of any ves^ or upon the application of any seaman 
for his own discharge, if it appears to such officer that the seaman 
has completed his shimming agreement or is entitled to his dis- 
c^rge under any act of Congress or according to the general prin- 
ciples or usages of maritime law as recognized in the United 
States. (46 U.S.C. §682.) 

It was provided in section 201 of the Consular Regulations (Ex. 
Or., Oct. 16, 1937, 2 F.R. 2237, 2238) that masters of American vessels 
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bound on foreign voyages should account on their return for all mem- 
bers named in the crew list, as provided by the statute, and it was 
stated : 

. . . However, the penalty is not incurred for failure to pro- 
duce any person named in the crew list who has been discharged 
in a foreign country with the written consent of a consular 
officer, certified under his hand and official seal, to be produced 
to the collector with the other persons composing the crew, nor 
on account of any such person d3'ing, absconding, or being 
forcibly impressed into other service, of which satisfactory proof 
shall also be exhibited to the collector of the port. (46 U.S.C. 
§677.) The master cannot lawfully discharge a seaman in a 
foreign port without the intervention of the consular officer; 
and it is not material in such case that the discharge is made with 
the seaman’s consent or that he has misconducted himself, or 
is not a citizen of the United States. (7 Op. Att. Gen. 349.) 
(See also sec. 218.) 

The master of an American vessel, while at a Peruvian port at which 
there was no American Consul, inquired of the Consul at Callao whether 
he could discharge a member of his crew for insubordination without the 
intervention of the Consul. The Consul replied in the negative and sub- 
sequently reported the matter to the Department of State, which said 
that "As to the discharge of seamen, there is no law permitting their dis- 
charge before the termination of tlieir shipping contract witliout the inter- 
vention of the consular officer.” Consul General Robertson to Secretary 
Bryan, no. 204, Mar. 11, 1912, and the Director of the Consular Service 
(Carr) to Mr. Robertson, no. 149, Apr. 11, 1912, MS. Department of State, 
file 196.4/20. 

“It appears that an American seaman can lawfully be discharged In a 
foreign port only by an American consular officer and that the master of 
the vessel to which the seaman belongs must ordinarily be present when 
the seaman is discharged. The personal appearance of the master before 
the consular officer may be waived in cases where a seaman is to be 
discharged because of Incapacity for service occasioned by Injury or 
Illness if he can not proceed with the seaman to the consul without 
risk to the crew, the vessel or the cargo.” (46 D.S.C. §683.) The Director 
of tile Consular Service (Carr) to the Consul at Marseille (Frost), Mar. 
22, 1923, MS. Department of State, file 196.32/473. 

In the case of the discharge at the port of Algiers of the crew of 
a British vessel for “incompetence” without the intervention of a Brit- 
ish Consul, the crew later sued the vessel in New York (at which port 
they had shipped) for their wages to the end of the voyage. As to 
the failure to discharge the men before the Consul, the court said: 

So it makes no difference whether this was a case of strict 
discharge or leaving behind;' the master did not do what the law 
required of him, and was in any event guilty of a misdemeanor. 
It is hornbook law for masters that discharges must be approved 
by consuls, and the law of the United States is in substance 
the same. Rev. St. §§4580, 4581 (Comp. St. §§8371, 8372). That 
the master thus violated the law, and did not get the “sanction” 
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indorsed upon the ai’ticles, or a “certificate” stating the causes, 
is to my mind of the utmost significance. Ship’s articles are 
intended to be the authoritative evidence of the agreement, and 
the vise of the consul is expressly to protect seamen (and, indeed, 
luastei's as well) from just the uncertainties which arise from 
disputes like this. I do not believe that any master, with a good 
case against his crew for “incompetence” (Rev. St. §4581), or 
“unfitness” (British Merchant Shipping Act, §188), would have 
discharged the whole body of them without this protection to 
himself. Least of all would he have omitted this precaution, if, 
as he says, they were all willing to be discharged, and there 
could have been no dispute to settle and no doubt of the result. 

Therefore it seems to me as clearly proved as such facts can 
be that the discharge was colorable, a cover to avoid the con- 
tinued payment of American wages. 

Mattes et al. v. Standard Tramp. Co., 274 Fed. 1019, 1023 (S.D.N.T., 
1921). 

A seaman on an American vessel in a foreign port in 1917 complained 
to the consul concerning his treatment, without first consulting the 
master. After a hearing, and upon the consul’s direction, the seaman 
was discharged and his wages paid. In a suit brought by the seaman 
in the United States for further wages, maintenance, and transporta- 
tion, the court held for the vessel, stressing the fact that the com- 
plaint was brought by the seaman without notice and that the dis- 
charge was at the consul’s direction. The court also said that the 
consular certificate was prima-facie evidence of discharge placing 
the burden of proof on the libelant. 

The Oregon, 254 Fed. 752 (E.D.N.Y., 1918). 

It was provided in the Consular Regulations of the United States, 
section 202 (Ex. Or., Oct. 16, 1937, 2 F.R. 2237, 2239; Ex. Or., Feb. 
28, 1938, 3 F.R. 485): 

Cases in which seamen may he discharged. The usual cases 
in which American seamen are discharged, upon payment of 
wages, in a foreign port by consular oflBcers, under the provisions 
of the statutes and the principles of maritime law, may be stated 
as follows: 

(1) For misconduct of the seaman. (36 Fed. Rep. 442.) 
(See also secs, 204, 205.) 

in violation of the article of shipment. (46 U.S.C. §685.) (See 
§684.) (See also secs. 251, 252.) 

(3) When the seaman has completed his shipping agreement. 
(46 U.S.C. §§ 682, 684.) 

(4) Upon the complaint of the seaman that the voyage is con- 
tinued contrary to agreement and the consular officer is satisfied 
that the voyage has been designedly and unnecessarily prolonged 

in violation of the article of shipment. (46 U.S.C. §685.) (See 
also sec. 2435.) 
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(5) For cruel and unusual treatment. (46 U.S.C. §§ 703, 
712.) (See also secs. 205, 243i.) 

(6) After a report by inspectors that the vessel was sent to 
sea unsuitably provided in any important or essential particular, 
by neglect or design, and the consular oflScer approves such 
finding, and the crew, or any of them, rejjuest a discharge. How- 
ever, if ... the diflSculties or deficiencies . . . have been 
the result of mistake or accident, . . . and the master shall in 
a reasonable time remove or remedy the causes of complaint, the 
crew shall then remain and discharge their duty. (46 U.S.C. 
§658.) (See also sec. 243<;.) 

(7) On account of illness or injury incapacitating the seamen 
for service. (46 U.S.C. §683.) (See also sec. 207.) 

(8) By mutual consent of master and seaman. (46 U.S.C. 
§683.) (See also sec. 243a.) 

(9) "When the seaman is arrested and awaits trial for offense 
against local laws abroad or is imprisoned for such an offense, 
or is held as a witness ; when also he is sent to the United States 
as a prisoner or witness. 

(10) When a seaman is transferred to another vessel in a 
foreign port, or when he is promoted to be an officer of the vessel, 
or when an officer is disrated to the grade of seaman, or when 
any member of the crew is disrated. (9 Fed. Rep. 222 ; 290 
Fed. Rep. 806.) 

(11) When the vessel is wrecked, destroyed, lost, stranded, 
or condemned as unfit for service. (See also sec. 228.) 

(12) When the master is superseded by the majority owners 
and a new master appointed (46 U.S.C. §227), or when he is 
removed by the consular officer. This clause does not refer to 
the crew, who are not entitled to be discharged when the master 
is thus superseded or removed. (See sec. 208.) 

(13) When the master fails to comply with the following 
provision of law: . . . [quoting 46 U.S.C. Supp. §673.] 

With reference to a report that an American vessel in a foreign 
port was unable to pay its crew and that allotments to families of 
crew members were unpaid, the Department of State instructed the 
consul that it had been informed by the Department of Commerce 
that non-payment of allotments constituted sufficient cause for the 
discharge of the seamen. 

The Acting Secretary of State (Davis) to the Consul at Habana (Hurst), 
telegram of Dec. 9, 1920, MS. Department of State, file 196.7/1420. 

Hamilton et al. v. United States is an important precedent in cases 
involving demands of crews for their discharge because the voyage 
was continued “contrary to agreement” (46 U.S.C. §685) by virtue of 
the expiration of the shipping articles. In this case the American 
vessel Poughkeepsie was delayed for repairs in the Azores beyond the 
date stipulated in the shipping articles for the termination of the voy- 
age in New York. The crew thereupon demanded their wages and 
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transportation to New York and upon refusal of the demands declined 
to work, while remaining on the vessel, despite a request by the Amer- 
ican Consul that they return to work. The seamen were brought to 
trial in the United States and convicted under section 292 of the 
Criminal Code (18 U.S.C. §483; inciting revolt or mutiny on ship- 
board). With reference to the defense that the voyage had ter- 
minated at the time of the alleged offense, the Circuit Court of 
Appeals for the Fourth Circuit, aflSrming the conviction, said; 

The first position is clearly untenable. Section -1.511, Revised 
Statutes, and amendments [16 U.S.C. 5564] . . . for the pro- 
tection of seamen, relate to the voj age, and impose duties on the 
ship and seamen for the voyage. Neither can renounce those 
duties during the voyage. These statutes on their face, and the 
judicial construction given them, leave no doubt of these con- 
clusions; (1) The master cannot discharge the crew, and the crew 
cannot demand wages in full, until the end of the voj-age; (2) 
the end of the voyage is not a port of distress, but the port of 
destination; (3) seamen are bound to serve until the voyage ends 
in the port of destination, unless there lias been a bieach of the 
contract by the master as to the time of the toyage or in some 
other material particular; (4) extension of the time of the voy- 
age by intention or neglect of the master is such breach of the 
contract as entitles the seamen to demand their ielea«e on that 
ground in any safe port ; (5) but extension of the t oyage beyond 
the time mentioned in the contract, due to perils of tbe sea which 
the master or owner could not be reasonably expected to guard 
against, is not a breach of the contract as to time, and does not 
warrant seamen in leaving the vessel or demanding wages in full 
before reaching the port of destination; (61 on the other hand, 
seamen are entitled to their wages and discharge when the ship 
reaches the port of destination before the expiration of the 
stipulated time of the voyage. . . . There was no demand for 
release and payment of wages on the ground that the vojage had 
been extended by the willful or negligent action of the owner 
or master, and the proof did not require the conclusion that the 
extension of the voyage was due to that cause. 

268 Fed. 15, 17-18 (1920) ; certiorari denied. 254 U.S. 645 (1920). See 
also ShatOey et al. v. United Statis. 294 Fed. 502 (C.CA. 2d, 1923), 
reversing 274 Fed, 691 (E.DJJ.Y., 19211 ; Unartc v. VnUcd States, 14 
F. (2d) 164 (E.D.N.Y., 1926). 

An American Consul, in 1920, inquired of the Department of State as 
to the right of the crews of American vessels to their dischrrge upon 
expiration of the time-limit of their shipping artii.les in vitw of the 
above-quoted decision in the HamUiuii case The Dep-irnnent of State 
said: 

“Under the provisions of the decision referred to it would appear that 
when a vessel is detained in a foreign country beyond the time mentioned 
in the contract due to perils of the sea which the master could not he 
reasonably expected to gnard against, it is not a breach of the contract 
as to time and does not warrant the seamen in leaving the vessel or 
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demanding -wages in fnli before reaching the port of destination. It 
would appear, therefore, that if an American vessel is detained abroad 
by intention or neglect of the master, the seamen of that vessel will 
be entitled to discharge with a mouth’s extra wages and transportation 
to the United States. The cause of the detention abroad appears to 
be the fact upon which the decision must be based.” The Cdhsul Gen- 
eral at London (Skinner) to the Secretary of State (Colby), no. 10297, 
Oct. 20, 1920, and the Director of the Consular Service (Carr) to Mr. 
Skinner, Nov. 5, 1020, MS. Department of State, file 196.4/417. 

The American Consul at Marseilles reported to the Department of 
State, in 1938, that the crew of an American vessel was demanding to 
be discharged on the complaint that the voyage was being continued 
contrary to agreement. The report was sent on May 5, 1938, and the 
articles stipulated that the voyage should terminate at New York not 
later than May 23, 1938. Since the vessel was then loading for Barcelona 
it was said to be most improbable that it could reach the United States 
before June 4. The Department instructed the Consul that, since the 
articles had not expired and since it was the general policy of the laws 
of the United States lo discountenance the discharge of seamen in foreign 
ports, particularly where tlic vessel mighi be homeward bound, the De- 
partment was of the opinion that the complaint of the seamen was 
insufficient to justify their discharge under title 46, § 685, of the United 
States Code. Consul Hurley to Secretary Hull, telegram of May 6, 1938, 
and Mr. Hull to Mr. Hurley, telegram of May 6, 1938, MS. Department 
of State, file 196.32/639. 

In 1940 the crew of an American vessel in a port in India made a 
demand on the master for half wages under section 597, title 46, of 
the United States Code {post^ p. 901) , which the master refused. The 
following day he agreed to meet tlie demand, but the crew insisted 
that the articles had been breached and refused to work the vessel. 
The Department of State instructed the American Consul at Madras 
that the following statement had been received from the Department 
of Commerce : 

... You are advised that under the statute a reasonable time 
is allowed the master to comply with such request considering cir- 
cumstances of his situation. If conditions as reported are cor- 
rect men should be advised that they are not within their rights 
in demanding discharge, and should they persist the captain 
would be at liberty to procure their removal from the ship. 

The crew was persuaded to continue with the vessel, and the dispute 
was later presented to the Consul at Port Said, Egypt, whom the De- 
partment instructed: 

. . . After consultation with Department of Commerce, De- 
partment is of the opinion that the master cannot properly re- 
fuse advances on the basis of crew’s previous conduct. The De- 
partment cannot give an opinion as to whether master’s subse- 
quent offer of payment will relieve the vessel from any penalties 
which might be incurred because of his previous refusal. In view 
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of the fact that voyage has been continued from Colachel without 
settlement of grievance, suggest you urge crew to remain with 
vessel, and submit case for settlement upon arrival in United 
States. 

Members of the crew refused to continue with the vessel beyond 
that port and were given their discharge. Tliey demanded a month’s' 
extra wages (under 46 U.S.C. §685; see fost, p. 900) on the ground 
that the articles had been breached, and this sum was collected by the 
consul and held by him pending determination of the question under 
section 253, part II, of the Consular Regulations of the United States. 
The seamen were later repatriated to the United States, where some 
of them were convicted under action 483, title 18, of the United States 
Code of endeavoring to make a revolt on shipboard. In affirming the 
conviction the Circuit Court of Appeals for the Second Circuit made 
the following comment regarding breach of articles by reason of the 
refusal of the demand for half wages : 

The appellants contend that by virtue of the above mentioned 
statute the master’s refusal of their demand for half wages on 
Marcli 4th released tliem from their contract, and any offer on the 
following morning to pay the dra'vs’ was immaterial. The trial 
judge in effect charged that, if such offer was made, the sliipping 
articles were not broken and the crew had no right to disobey any 
of the captain’s orders. The cases interpreting the statute in-- 
dicate that the drastic consequences resulting from a refusal of 
the seaman’s demand require a certain liberality in determining 
what shall be considered as constituting a refusal. They hold 
that the master must be given a reasonable time — at least if he 
requests it — ^in which to ascertain the situation and meet the de- 
mand; further, the demand must be made in good faith and 
may not be used to obtain a technical breach of the articles in 
order to enable the men to abandon a ship which for other 
reasons they no longer -nish to serve. The Havenside. D.C. N.Y., 
14 F. 2d 851; The Tairoa, 2 Cir., 297 F. 449 ; The Hougomont, 2 
Cir., 272 F. 881 ; The Pinna, 5 Cir., 255 F. 642 ; The Belgier, D. G. 
N.Y., 246 F. 966. In all of these cases the technical breach was 
not ^ven effect because the master was not granted a reason- 
able time in which to meet the demand, or because the demand 
was not made in good faith. 

The court decided that the question whether the crew acted in 
good faith and also the question whether the refusal of a hoTxa-fda 
demand might be vitiated by its prompt retraction did not need to 
be decided in this case for the following reasons : 

... If the master’s refusal constituted a breach of the ship- 
ping articles, the seamen were privileged to treat it as a tom 
breach which terminated all their rights and obligations as 
members of the crew. In this event they were no longer en- 
titled to remain on board and occupy the quarters of the crew. 



DUTIES WITH KESPECT TO SEAMEN 


893 


The statute merely gave them the right to full pay to date and 
the privilege of leaving tlie service of the ship without being 
chargeable with desertion and resulting forfeiture of pay; ft 
did not give them the right to stay on board and do as little 
or as much work as they choose. 

The court said that the crew could not assert their rights as mem- 
bers of the crew and deny their duties as such, and that as “they made 
no move to leave the ship despite their assertion that their contracts 
were ended . . . they remained as members of the crew and as 
such were subject to the master’s orders”. 

The steamship company contended that conviction of the crew 
members was a complete adjudication that the master had not broken 
the ship’s articles, and demanded the return of the extra wages paid 
the Consul at Port Said. The Department, upon receiving assur- 
ances that the case against the members of the crew had been def- 
initely concluded, returned the funds to the company. 

The Secretary of State (Hull) to the Consul at Madras (Jordan), tele- 
gram of Mar. 14, 1940, MS. Department of State, file 196.32/668; the 
Consul at Aden (Cowan) to Mr. Hull, telegram 6, Mar. 24, 1940, and 
Mr. Hull to the Consul at Port Said (Biggs), telegram 4, Mar. 28, 1940, 
ibid. /670: the Vice Consul at Port Said (Squire) to Mr. Hull, no. B8, 
Apr. 11, 1940, ibid. /678; United States v. Albers et al, 115 F. (2d) 833, 
835-830 (C.C.A. 2d, 1940) ; Kirlln, Campbell, Hlckox, Keating & McGrann 
to the Assistant Secretary of State (Long), Sept. 12, 1940, MS. Department 
of State, flle 196.32/708; Mr. Long to Kirlin, Campbell Hickox, Keating & 
McGrann, Mar. 12, 1941, ibid. /715 ; the Chief of the Division of Accounts 
of the Department of State (Corrick) to Kirlin, Campbell, Hickoz, Keating 
& McGrann, Mar. 26, 1941, ibid. /721. 

The Attorney General ruled, on Aug. 9, 1927, that the provisions of 
section 4583 of the Revised Statutes (46 U.S.C. §685), requiring the 
payment of a month’s extra wages to seamen discharged in a foreign 
country on the complaint "that the voyage is continued contrary to 
agreement”, should not be applied by consuls when the complaint alleges 
violation of section 2 of the act of Mar. 4, 1915 (46 U.S.O. § 673) , relating 
to division of watches, hours of work, etc. 35 Op. Att. Gen. (1925-29) 
292. 

An American Consul in Egypt reported to the Department of 
State in 1916 that American citizens serving as seamen on a British 
vessel objected to continuing the voyage following the mounting of 
a gun on the vessel. The Department instructed the Consul as 
follows : 

Without knowledge of nature contract of employment, size 
of gun mounted, or applicable provisions British law. Depart- 
ment unable indicate what, in its opinion, are legal rights these 
American citizens who embarked as seamen on British vessel. 
Department, However, does not consider seamen should be com- 
pelled continue on voyage after mounting of gun unless, under 
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British law, contract of employment bound them so to do. If, 
in your opinion, they.are clearly not so bound, you will urgently 
renew request for discharge and insist on discharge, without 
unearned wages or return passage, of those who desire it under 
those conditions. 

The Consul at Alexandria (Garrels) to the Secretary of State (Lansing), 
Jan. 4, 1916, MS. Department of State, file S41.S64/94; Mr. Lansing to 
Mr. Garrels, telegram of Jan. 14, 1916, ibid. S41.864/95. 

In Hamilton et al. v. United States (ante) one of the defenses 
was that the vessel was unseaworthy. In rejecting this contention, 
the Circuit Court of Appeals said : 

Inherent in the shipping articles was the absolute obligation of 
the owners and operators to see that the vessel was seaworthy. 
. . . The correlative duty on the part of seamen is to serve 
until the end of the voj-age. But they are not bound to serve 
on a vessel which is unseaworthj- . . . 

But the presumption is in favor of seaworthiness . . . The 
importance of obedience and discipline on a ship, to the end that 
it maj’ proceed on its voyage, imposes on the crew, after they 
have commenced the voyage, the duty to use reasonable means to 
ascertain the actual condition of the vessel, including a resurvey, 
if that be practicable, before refusal to serve for unseawortm- 
ness. ... 

. . . There is not a particle of evidence that the crew ever 
complained of any defect in the vessel or its machinery, or that 
they ever had apprehension for their safety. ... 

Bi short, the reason for allowing seamen to refuse to serve to 
the port of destination is reasonable apprehension of danger 
to themselves from unseaworthiness of the ship at the time. 
There was never any claim of apprehension of danger or charge 
that the vessel was unseaworthy. 

268 Fed. 15, 21-22 (C.CAl. 4th, 1920). 

In decisions of February 12 and April 9, 1926, the Comptroller 
(xeneral said that the discharge of ill or injured seamen under 
section 4581 of the Revised Statutes (46 U.S.C. § 683) has, as its 
only practical effect, the relieving of the owners or operators of a 
vessel of liability for future wages. 

5 Comp. Gen. 623, 814. 

A seaman on a voyage from San Francisco to Manila and returoj 
who was injured not in the service of the vessel and hospitalized at 
Honolulu and who then returned to the United States, was allowed 
wages to the end of the voyage, except for the period when he was 
incapacitated, the court pointing out that he had not been discharged. 

Meyer v. DoUar 8.S. Line, 43 P. (2d) 426 (W.D. Wash., 1930) ; aflarmed, 
49 F. (2d) 1002 (C.C.A. 9th, 1931). 
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It was held in 1925 that a seaman who is injured or falis ill in the service 
of the vessei is entitled to his wages to the end of the voyage, irrespective 
of wiiether or not he was discharged. Etwchasson v. Freeport, Sulphur Co. 
et at, 7 F. (2d) 674 (S.D. Tex., 1925). See also Halvorscn v. United States, 
284 Fed. 285 (W.D. Wash., 1922) ; Pacific Mail S.8. Go. v. Lucas, 264 Fted. 
938 (C.C.A. 9th, 1920), affirmed, 258 U.S. 266 (1922). 

As to discharge of seamen for injury or illness, see 46 U.S.C. §§ 68? 
and 683. See also post §458. 

Eeplying to an inquiry as to the correctness of the procedures being 
followed by several consular officers in discharging seamen, the 
Department of State, in 1926, said : 

. . . Consular officers are charged by law with the duty of 
determining the propriety of discharging seamen at foreign po^ 
in the light of the facts ascertained by them and the relev^t 
laws. 

. . . the Department is of the opinion that a consular officer 
may and should ordinarily (Mscharge upon request a seaman 
who is incapacitated for duty by reason of injury or illness result- 
ing directly from his own gross n^ligence or willful misconduct. 
On the other hand, a consular ofeer might properly refuse to 
discharge a seaman who is incapacitated for duty by reason of 
illness or injury incurred in the service of the ship. In the latter 
case it is the Department’s opinion that discharge should be 
based in part upon the consent of the seaman and satisfactory 
provision for his care, cure and repatriation, and that in the 
absence of these the Consul should ordinarily refuse to discharge 
the seaman. 

In conclusion it may be explained that relatively few cases in 
which seamen are discharged abroad by Consuls come to the 
Department’s attention for consideration of the circumstances 
and propriety of discharge. It is, thei’efore, not prepared to 
state that the practice of all American Consuls invariably accords 
with the views stated above. 

The Assistant Secretary of State (Carr) to the United States Shipping 
Board, June 4, 1926, MS. Department of State, file 196.4/638. 

“Inasmuch as R.S. 4580 specifies that a consular officer is authorized 
by statute to discharge a seaman, upon his own application or upon that 
of the master, if it appears to such officer that the seaman has com- 
pleted his shipping agreement, or is entitled to his discharge under any 
act of Congress or according to the general principles or usages of mari- 
time law as recognized in the United States, the consuiar officer has 
authority to apply these principles when considering requests for the 
discharge of seamen, — ^particularly when supported by the majority opinion 
of the courts, — even though their application may in certain instances 
appear at variance with the statute pertinent to the particular case. 

“Should a consular officer decide that an ill or injured seaman is en- 
titled to his discharge, it is suggested that the possible objection of the 
seaman to his discharge may be overcome by an endorsement on the cer- 
tificate of discharge attached to the shipping articles and the crew list 
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to the effect that such discharge is without prejudice to any rights the 
seaman may claim to wages to the termination of the voyage upon 
determination by the competent authorities or courts.” 

The Department of State to the Consul General at Hong Kong (Jenkins), 
July 3, 1933, MS. Department of Slate, flic l!:6.0/ilS5. 

“While the procedure indicated by Section 240 of the Consular Regula- 
tions should he followed wherever practicable, it may be stated that 
although Section 4581 of the Revised Statutes, providing for the discharge 
of seamen on account of Illness or injury, is not specific on the question 
raised by the Consul General, it doubtless is the intention that when 
seamen are incapacitated for service they may be discharged before the 
consul provided he is satisfied that such discharge is justified, even though 
the seaman is not present to give his consent, or refuses to give such 
consent." The Department of State to the Consul General at Copen- 
hagen (Dreyfus), June 6, 1932, MS. Department of State, file 196.4/712. 
To similar effect, see the Consul General at Buenos Aires (Robertson) to 
the Secretary of State (Lansing), no. 359, Nov. 13, 1916, and the Director 
of the Consular Service (Carr) to Mr. Robertson, no. 1S8, Dee. 23, 1916, 
ibid. 196.4/121. A like inquiry in 1021 was referred to the Department 
of Commerce, which rendered a similar ruling. The Assistant Secretary 
of Commerce to the Secretary of State (Hughes), Jan. 5, 1922, ibid. 
196.4/537. 
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It was provided in the Consular Eegulations of the United States, 
section XIII (Ex. Or., Oct. 16, 1937, 2 F.E. 2237, 2239-2240) that— 


204. Discharge without corwent of seamen. It is the general 
policy of the laws of the United States to discountenance the 
discharge of seamen in a foreign port. (Fed. Cas. 5244, 10262.) 

When the application for the discharge of a seaman is made 
by the master, it is the duty of the consular officer to inquire 
carefully into the facts and circumstances, and to satisfy him- 
self that good and substantial reasons exist for a discharge 
before granting the application. (69 Fed. Eep. 790; 299 Fed. 
Eep. 977.) 

A seaman is not to be discharged for slight or venial offenses, 
nor for a single offense, unless of a very aggravated character. 
If the seaman is charged with insubordination, it should satis- 
factorily appear that he is incorrigibly disobedient and will not 
submit to ms duty, and that he persists in such conduct. Gross 
dishonesty, habitual drunkenness, and a disposition to instigate 
broils and quarrels to the destruction of the discipline of the 
crew have been held to be sufficient ground for discharge. But 
it is otherwise if the offense is temporarj, and if the' offender 
is repentant and is willing to change his conduct and return 
to duty. (Fed. Cas. 3234, 6955; 22 Fed. Eep. 927; 36 Fed. 
Eep. 442.) ^ ’ 

^5. Discharge for misconduct or incompetence. Generally, 
the groun^ on which a seaman may be discharged, when in- 
subordination or bad conduct is alleged, are such as amount to 
a disqualification and show him to be an unsafe or unfit man to 
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have on board a vessel. (Fed. Cas. 18117.) The consular ofiScer 
must be satisfied that the officer or seaman is incompetent to 
perform the work he has contracted to do, or that he has been 
guilty of such acts of insubordination as to make him dangerous 
to a man of ordinary firmness, or that his habitual misconduct 
(such as drunkenness, for instance) amounts to unfitness for 
duty, or, if an officer, that he has been guilty of habitual cruelty. 
Excejjt for good reasons and in extraordinary circumstances, 
seamen should not be discharged at a foreign port when the 
vessel is homeward bound. 

In a ca.so where an ofliecr on an American vessel had threatened the 
life of the ma.ster it appeared that the consul was well within his rights 
in discharging him. The Ilircctor of the Consular Service (Carr) to 
the Ocean Marine Engineers’ Bonoflcial Association, Feb. 9, 1920, MS. 
Department of State, tile 196.3/273. 

In reply to a report from the American Consul at Marseille in 1938 
concerning a shooting affray on board an American vessel, in which 
one of the crew members had threatened the Ihes of other crew members, 
the Department of State instructed the Consul that if he was satisfied 
that this individual was guilty of gross misconduct and likely to be 
dangerous and destructive of discipline he had authority under the Con- 
sular Regulations to discharge him. Consul General Hurley to Secretary 
Hull, telegram of Apr. 14, 1038, and Mr. Hull to Mr. Hurley, telegram of 
Apr. 15, 1938, MS. Department of State, file 10G.32/C32. 

With regard to a request that an American Consul testify by 
deposition in an action brought by a seaman against a shipping com- 
pany on account of alleged unjustifiable discharge, the Department 
of State instructed the Consul that in such a case — 

where it appears that it is not stated on the face of the complaint 
that the seaman was discharged by a consular officer, it is 
impossible to raise the point of lack of jurisdiction by demurrer, 
and, therefore, the defendant must answer the complaint and 
prepare for trial. In this situation the defendant seems to be 
entitled to the testimony of the consular officer who discharged 
the plaintiff. There may also be other reasons why in such 
cases the evidence of the consular officer would be essential to 
the defendant in maintaining liis position before the courts, 
and it is, therefore, considered that when so requested consular 
officers should execute depositions in such cases, and forward 
them through the Department so that if no objection appears 
they can be transmitted to the approiniate court. 

The Director of the Consular Service (Carr) to the Consul at Kobe, 
Japan (Caldwell), Jan. 24, 1021, MS. Department of State, file 196.32/140. 

In 1922 certain seamen from an American vessel were discharged 
before the American Vice Consul in Hong Kong on the complaint 
of the master that they had refused to work cargo on Sunday, 
the vessel not being in a safe harbor. The seamen later sued the 
vessel for full wages through the end of the voyage. The court dis- 
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cussed sections 4580 and 4581 of the Revised Statutes (46 U.S.C. 
§§ 682 and 683) and held that “A single willful disobedience of a 
lawful command, at least one no more aggravated than that in the 
present case, would not warrant, without his consent, the discharge 
of a seaman before the termination of the voyage.” The court also 
found that it had jurisdiction to review the ruling of the Consul. 
An award was made to the seamen for their expenses w’hile waiting 
for employment at Hong Kong, for one month’s extra wages less 
four days’ wages forfeited because of disobedience to the master’s 
lawful command (46 U.S.C. §701), and for transportation from 
Hong Kong to Seattle. 

The Donna Lane, Hansen et al. v. Donna Lane Motor Ship Corpora- 
tion, 299 Fed. 977, 982 (W.D. Wash., 1924). 

The chief engineer of an American vessel, who was discharged 
before an American Consul in a foreign port on charges of negligence 
and incompetency, later brought an action in the nature of malicious 
prosecution against the owners. The court said in part ; 

. . . Incompetence to perform the duties of an important 
position in which he has shipped, and which for the safety of 
the vessel must be capably filled, would also justify his discharge 
abroad. These are questions for the master to decide ; he is the 
one who makes the discharge. The consul does not “cause” a 
seaman to be discharged, as the declaration alleges, in a case like 
the present. It is evidently based upon a misunderstanding of 
the law. When a master discharges a seaman in a foreign port, 
in order to protect himself under R.S. §4576, supra, he must 
secure the consent of the consul to his action. It has been held 
that the consul’s action is not binding on either party, and will 
not avail the master, where consent to the discharge was obtained 
by his own deceit or collusion. Mattes v. Standard Transp. Co., 
supra ; Tingle v. Tucker, Fed. Cas. No. 14,057. It has also been 
held that the consul’s action will be regarded as prima facie 
correct, and will be followed, unless there is persuasive evidence 
to the contrary. The T. F. Oakes (C.C.) 36 F. 442, 445 ; Latty v. 
Emergency Fleet Corporation (D.C.) 279 F. 752. 

The Pocahontas was on a foreign voyage, and the proceeding 
before the consul referred to in the declaration was apparently 
based on R.S. §4576, being an application to him for his consent 
to the discharge of the plaintiff. I thin k it extremely doubtful 
whether it constituted a judicial proceeding of such character as 
to lay the necessary foundation for an action of malicious 
prosecution. 

MoAvey v. Emergency Fleet Corporation, 15 F. (2d) 405, 407 (D. Mass., 
1926). 

It is clear that the willful misconduct involved in the instant 
matter [seaman had been drunk and incapacitated for duty 
during a period when his services were needed and had ulti- 
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mately been hospitalized for alcoholism] was not such an offense 
as is shown to have specifically bi-eached the shipping articles 
signed by the seaman or of such a nature as would i'pso facto 
terminate the relationship between the shipping company and 
the seaman and, theiefore, that the action of the consul in re- 
fusing to discharge the seaman in question until the owner 
of the vessel agreed to assume the responsibility for the return 
of the seamap to the United States was correct. 

The Comptroller General (McCarl) to the Secretary of State (Kellogg), 
Feb. 2, 1927, no. A-12486, MS. Department of State, file 196.4/642. 

“In cases where illness or injury are not involved, the authority of 
the consuiar ofBcer to Impose any p.articular conditions or to refuse to 
discharge the seaman is not as well established. Nevertheless, the policy 
of the Department is to discourage the discharge of seamen in foreign 
ports : and the practice of your office in requiring the ma.ster to produce 
a landing certificate from the local police would appear to be reasonable.” 
The Assistant Secretary of State (Wright) to the Consul General at 
Calcutta (Lay), Aug. 19, 1926, MS. Department of State, file 196.7/2271. 

The Consular Regulations of the United States, section 243 (Feb. 
1931), were amended by Executive order of January 29, 1937 (2 F.R. 
221) to read : 

... If any consular officer, when discharging any seaman, 
shall neglect to require the payment of and collect the arrears 
of wages and extra wages required to be paid in the case of 
the discharge of any seaman, he shall be accountable to the 
United States for the full amount thereof. — R.S., Sec. Ji581, 
amended; 30 Stat. Z., 769. Consular officers are required by law 
to collect one month’s extra wages in the following cases, and 
are prohibited from so doing in any other case. 

(fl) General. — ^Whenever a seaman is discharged by a consular 
officer, the master shall provide such seaman so discharged with 
employment on a vessel agreed to by the seaman, or shall pro- 
vide him with one month’s extra wages, if it shall be shown to 
the satisfaction of the consular officer that such seaman was 
not discharged on account of neglect of duty, incompetency, 
voluntary consent, or injury incurred on the vessel. (46 U.S.U. 
§683.) 

(6) Voyage contrary to agreement., vessel v/nseaworthy or 
badly provisioned, or cruel treatment. . . . (46 U.S.C. §685.) 

(c) Vessels sent to sea unsuitably provided. . . . (46 U.S.C. 
§658.) 

(</) Improper discharge within a month. — See section 232 
(46 U.S.C. §594). 

(e) With regard to the extra Avages of seaman shipped “by 
the lay”, see section 244, and of seamen shipped on undocu- 
mented vessels, section 245. 

With reference to the inquiry of a consular officer as to his respon- 
sibility for the wages of seamen discharged from American fishing 
vessels in a case where it was impossible to substantiate the amount 
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Extra 

wages 


due because of the absence of documentary evidence of the commence- 
ment of a seaman’s engagement and of the terms thereof, the De- 
partment of State, in March 1931, said: 

While it has been held by the court in the case of the T. P. 
Oakes (36 Fed. Eep. 442), that the consular certificate of dis- 
charge of a seaman is only prima, facie evidence of the material 
facts stated therein, it is believed to be unlikely that a consular 
officer would be held accountable by the courts for the payment 
of additional wages which might subsequently be found to be 
due a seaman, particularly where the consul had complied in 
so far as possible with the provisions of the Consular Regula- 
tions, . . . and where the master and seaman -had signed a 
consular discharge certificate giving their assent to the particu- 
lars thereof. For the further protection of the consul, however, 
he may in cases of the nature under consideration, require the 
master to execute in his presence a form of oath attesting to the 
terms and particulars of the seaman’s emplovment. (See Form 
No. 75). 

Eeferer.ee was also made to a decision of the Comptroller of the 
Treasury (vol. 7, p. 249), which held in part that, in the absence of 
evidence of mistake, the action of a consular officer in determining 
the amount of wages to be collected by the discharged seaman will 
be accepted by the accounting officers in the settlement of his accounts. 

The Department of State to the Consul General at Halifax (Lee), Mar. 
23. 1^1, MS, Department of State, file 196.4/703. 

Title 46 of the ITnited States Code, §685 (Eev. Stat.. sec. 4583), 
Ijrovides that “Whenever on the discharge of a seaman in a foreign 
country by a consular officer on his complaint that the voyage is 
continued contrary to agreement, or that the vessel is badly pro- 
visioned or unseaworthy, or against the officers for cruel treatment, 
it shall be the duty of the consul or consular agent to institute a 
proper inquiry into the matter, and, upon his being satisfied of the 
truth and justice of such complaint, he shall require the master to 
pay to such seaman one month’s wages over and above the wages 
due at the time of discharge” and adequate employment or trans- 
portation home. Tire United States Supreme Court in a decision 
in 1936 said with reference to this provision that — 

it is plain that by its provisions tlie Consul or Consular Agent 
is made the arbiter of the seaman’s demand for the month's extra 
wages and for other relief which it affords, and that his favor- 
able action upon the demand and his discharge of the seaman 
are prerequisite to any recovery under it. As in the present 
case the Consul refused to give petitioner his discharge and to 



DUTIES WITH RESPECT TO SEAMEN 


901 


certify that he was entitled to the relief demanded, his recovery 
under that section was rightly denied by the courts below. 

McCrea v. United States, 294 U.S. 23, 28 (1935), affirming 70 E. (2d) 
632, 635 (C.C.A. 2d, 1934) . See also ante, pp. 802-893. 

Title 46 of the United States Code, §597, provides: 

Every seaman on a vessel of the United States shall be en- 
titled to receive on demand from the master of the vessel to 
which he belongs one-half part of the balance of his wages 
earned and remaining unpaid at the time when such demand 
is made at every port where such vessel, after the voyage has 
been commenced, shall load or deliver cargo before the voyage 
is ended, and all stipulations in the contract to the contrary 
shall be void; Provided, Such a demand shall not be made 
before the expiration of, nor oftener than once in five days nor 
more than once in the same harbor on tlie same entry. 

It was held in Strathcam Steamship Company, Limited v. Dillon, 252 
U.S. 348 (1920), that it was not necessary under the statute for a vessel 
to be in port five days before a seaman could demand one half of the 
wages then earned. To similar effect, see the Acting Secretary of Com- 
merce to the Secretary of State (Hughes), Oct. 26, 1922, MS. Department 
of State, file 196.6/870. 

The above statutory provision was construed in 1921 by the District Court 
of the United States for the Southern District of New York to mean that 
the seaman is entitled to one half of the balance obtained by deducting 
the amount of previous advances from the total amount earned since the 
date of sliipment. Low Ling Sing et at. v. Standard Transp. Co., Limited, 
274 Fed. 1017 (S.D.N.T., 1921). 

References to earlier decisions are contained in this case, a summary 
of which was incorporatecl as note 1 to section 230 of the Consular 
Regulations of the United States (Feb. 1931). For departmental rulings 
to the same effect, see the Director of the Consular Service (Carr) to the 
Consul in charge at Hamburg (Huddle), Aug. 28, 1922, MS. Department 
of State, file 196.6/856; and the Assistant Secretary of State (Carr) to the 
Consul General at Valparaiso (Delchman), Dec. 3, 1927, ibid. 196.6/1050; 
the Department of State to the Consul General at Buenos Aires (Day), 
Mar. 3, 1928, iUd. 190.6/1062. 

With reference to a question as to whether an open roadstead where 
vessels discharge cargo into surfboats is a port within the meaning of the 
above statute, the Department of Commerce in 1922 held in the negative. 
The Acting Secretary of Commerce to the Secretary of State (Hughes), 
Oct. 26, 1922, MS. Department of State, file 196.6/870. 

As to question of breach of articles as a result of refusal to accede 
to demand for half wages, see ante, pp. 891-893. 

Title 46 of the United States Code, §593, provides : 

In cases where the service of any seaman terminates before 
the period contemplated in the agreement, by reason of the loss 
or wreck of the vessel, such seaman shall be entitled to wages 
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for the time of service prior to such temiination, but not for 
any further period. 

See The Quaker City, Sigby, et al. v. United States, et al., 290 Fed. 400 
(D. Md., 1923). 

American seamen rescued from an American vessel which had been 
sunk by a submarine were held not to be entitled to extra wages. The 
Secretary of State (Lansing) to the Consul at Marseille (Gaulin), telegram 
of Apr. 13, 1917, MS. Department of State, file 196.6/137. 

A vessel captured as prize was held to come within §593 of title 46 of 
the United States Code quoted above, and seamen thereon were denied 
wages after the loss of the vessel. The Edna, 291 Fed. 379, 380 (N.D. 
r-ilil.,J,923). 

The Foreign Service Eegulations of the United States provide 
that the “consular officer shall return the ship’s papers to the master 
of the vessel”, provided the master has first fulfilled the following 
conditions : 

(1) Produced a clearance of the vessel issued by the proper 
officer in the port. 

(2) Complied with the provisions of law relating to the 
discharge of seamen. 

(3) Paid to the consular officer arrears in wages and extra 
wages due for eveiy seaman discharged at the port, and such 
fees and demands as are collectible under the law and these Reg- 
ulations. (22 U.S.C. §88; 46 U.S.C. §354.) 

They further provide that in the event that the master of a vessel 
departs from a foreign seaport, leaving the ship’s papers in the 
possession of a consular officer, the officer shall immediately transmit 
the papers to the Department of State. 

For. Ser. Reg. D S. XVII-1, n. 5(c) and (f), June 1941. 

“There Is no doubt that paragraph 180 of Consular Regulations gives 
full authority to a consular officer to withhold ship’s papers until the 
law relating to discharge of seamen has been complied with, but it is 
the opinion of the Department that such procedure should be followed 
only in extreme cases.” The Director of the Consular Service (Carr) 
to Consul General Robertson, no. 687, May 3, 1920, MS. Department of 
State, file 196.2/385. 

“Inasmuch as consular officers are personally responsible to the Govern- 
ment when they neglect to require the payment of and collect the arrears 
of wages and extra wages in the case of a discharged seaman, the authority 
mentioned in the above mentioned paragraph [withholding of ship’s papers] 
should be exercised when masters endeavor to evade the law.’’ 

The Director of the Consular Service (Carr) to the Consul at Rotterdam 
(Anderson), Jan. 3, 1921, MS. Department of State, file 196.4/433. 

In 1924 it was reported to the Department of State that an American 
Consul was withholding the documents of an American vessel on account 
of the refusal by the master to deposit with the Consul the wages and extra 
wages held to be due a seaman discharged by the Consul. The Department 
suggested that he might deliver the documents provided the master made 
the required deposit of wages under protest, subject to the conditions of 
paragraph 253 of the Consular Regulations, which provided for such pay- 
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ment in doubtful cases and for a full report to the Department for Ita 
decision. The Secretary of State (Hughes) to the Consul at Guadeloupe, 
Fr.W.I. (Strother), telegram of Jan. 25, 1924, MS. Department of State, 
file 196.3/494. 

. . the Department is not aware of any authority of law for the use 
of force by a consular officer in preventing a vessel from sailing. The only 
provisions provided by law to prevent a vessel from sailing are the with- 
holding of the ship’s papers and in extreme cases the master may be 
removed. When a ship’s papers are withheld, consular officers should of 
course refuse to issue a bill of health which would result in a heavy fine 
being imposed on the master of the vessel.” The Director of the Consular 
Service (Carr) to the Consul at Port-au-Prince (Terres), Sept. 25, 1920, 
MS. Department of State, file 196.33/21. 

In 1920 an American Consul in France reported that the master of 
a Greek steamer had discharged certain American seamen in France, 
refusing to pay their return passage to the United States in accord- 
ance with the alleged shipping agreement, and that the seamen had 
consulted him regarding the libeling of the vessel. The Department 
instructed him — 

in no case should you attempt to libel or hold a steamer or 
any vessel flying a foreign flag merely at the request of seamen, 
regardless of what the charge may be. In cases of this kind, 
a thorough investigation should be made by you and the facts 
reported to the Department. . . . 

In this connection your attention is called to that degree of 
precaution which you .should exercise when seamen themselves 
employ counsel to institute libel proceedings against a vessel. 
While the regulations regard the Consul as an adviser and 
counsel of the seamen involved and enjoins upon him the duty 
to see that the seamen are unrestricted in the presentation of 
their claims, care should be taken that the manner in which th’e 
assistance is given does not make the consular officer personally 
liable for the fees and expenses incurred in bringing the case 
before the proper tribunal or court. 

The Director of the Consular Service (Carr) to the Consul at Cette, 
France (Lespinasse), no. 2, Jan. 29, 1920, MS. Department of State, file 
196.4/290. 


OFFENSES 

§449 

It was provided in the Consular Ecgulations of the United States, 
section 294, February 1931, that — 

. . . Desertion is defined to be the quitting of the ship and 
her service by one of the ship’s company without leave and 
against the obligation of the party and with an intent not again 
to return to the ship’s duty. Neglect or refusal to rejoin the 
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ship after an absence with leave when ordered to return is 
desertion; but it is not desertion when a mariner, through 
excess of indulgence, overstays his time of leave, and when he has 
not refused or neglected to comply with an order to return; nor 
when the seaman leaves the ship on account of cruel or oppres- 
sive treatment, or for want of sufficient provisions in port when 
they can be procured by the master, or when the voyage is 
altered in the articles without consent. — 18 Fed. Rep..^ 605; 39 
/d., 62^. l^iere a seaman signs articles for a voyage, agreeing 
to go to the port where the vessel is lying to join her, and fails 
to do so, he is a deserter. — 53 Fed. Rep., 551. 

Note 1, Gertiiication of desertions by consular officers. Con- 
sular officers should exercise care in the interpretation of the law 
and regulations defining desertion from American merchant 
ghips, and should not be inclined to consider seamen as deserters 
who are absent without leave or who overstay their leave with- 
out any intent on the part of such seamen to sever connection 
with thdr respective vessels. . . . When a seaman overstays 
his time of leave, he is of course absent without leave and, there- 
fore, if he has the intent of abandoning his vessel, he may be 
considered a deserter. On the other hand, a seaman who is 
absent without leave can not be considered a deserter unless he 
has the intent of not again returning to the ship’s duty. The 
statutes of the United States provide penalties for absence 
without leave and for desertion, and consular officers diould be 
careful that the proper penalty is imposed in each case. 

« ■ • • • • • 

Upon request of the master, a consular officer may acknowledge 
his declaration (Form No. 33) that a seaman has deserted, if the 
officer feels reasonably certain, after investigation, that tlie sea- 
man has absented himself from the vessel with the intent of not 
again returning tliereto. If it is ascertained subsequently by the 
consular officer that the seaman was not a deserter, the Depart- 
ment should be informed at once of the circumstances and of the 
first port in the United States at which the vessel will arrive, in 
order that proper steps may be taken to have the penalty changed 
to correspond with the actual offense. 

To similar effect, see the Director of the Consular Service (Carr) to the 
United States Shipping Board, Nov. 22, 1919, MS. Department of State, file 
196.3/252. 

The following correspondence contains rulings to the effect that the ques- 
tion whether or not a seaman has deserted depends ujwn his intention; 
The Acting Secretary of Commerce (Sweet) to the Secretary of State 
(Lansing), Oct. 31, 1919, MS. Department of State, file 196.5/7S ; Mr. Sweet 
to the Secretary of State (Colby), Aug. 11, 1920, ibid. 196.6/104; Mr. Sweet 
to Mr. Colby, Aug, 11, 1920, and the Director of the Consular Service ( Carr) 
to theConsnl at Southampton (Savage), Aug. 18, 1920, i6iU 196.5/105; the 
Acting Secretary of Commerce (Rogers) to Mr. Colby, Sept. IS, 1920, ibid. 
196.5/106 ; the Secretary of State (Hughes) to the Ambassador In Argentina 
(Stlmson), telegram 65, May 19, 1921, ibid. 196.32/251; the As.sistant Secre- 
tary of Commerce to Mr. Hughes, Jan. 23, 1922, ibid. 196.5/160 ; Standard 
Transportation Company to the Secretary of State (Stlmson), Oct. 17, 1929, 
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Hid. iaG.5/261 ; the Consul in charge at Yokohama (Young) to Mr. Stimson, 
no. 517, Nov. 20, 1929, and the Assistant Secretary of State (Carr) to Stand- 
ard Transportation Company, Dec. 12, 1929, ibid. 196.5/265; 8 Comp. Gen. 
211 . 

In an action for wages brought by a seaman against an American vessel 
It appeared that the seaman had left the vessel in a foreign port against 
the orders of the ma.ster when the vessel was in danger and that the master 
had thereafter deposited with the American Consul the sum then due the 
seaman as wages. The court held in favor of the vessel ; 

'‘The deposit with the American consul by the master of the wages due 
would not constitute a waiver of the desertion, because there was no dispo- 
sition or intent of the seaman to return ; on the contrary, his absence was 
willful. The willingness on the part of the master to have the seaman return 
would not be a waiver of the continued willful absence of the seaman. The 
master had a right to deduct from the wages due the fines and penalties 
imposed for willful misconduct on the part of the seaman. While consent 
and agreement to receive the seaman is a waiver of the desertion (Whitton 
V. The Commerce, Fed. Gas. 17,604) , the willingness to have him return did 
not mitigate [militate] against the master on the continued willful absence, 
and relieve the seaman from the continued desertion.” The Levi W. Os- 
trander, 291 Fed. 908, 910 (W.D. Wash., 1921). 

In 1929 the American Consul General at Hong Kong transmitted to the 
Department of State copies of correspondence with the agent of an American 
steamship company in which he rejected the claim of the company to have 
classed as deserters seamen leaving the vessel contrai-y to regulations of 
the United States Public Health Service and whom the company claimed 
the vessel was unable to take back on board without being subject to 
quarantine under these regulations. The Department expressed the opinion 
that “while his [the Consul’s] ruling may work some hardship on the owners 
of the vessel, due to the exceptional circumstances, it would be prudent 
nevertheless to adhere to the present practice of regarding such cases as 
not coming within the definition of desertion — ^at least until the issuance of 
a court decision which would justify .a contrary finding by consular ofScers”. 
Consul General Tredwell to Secretary Stimson, no. 954, with enclosures, 
Nov. 8, 1929, and the Department of State to Mr. Tredwell, Jan. 2, 1930, 
MS. Department of State, file 190.5 President Hayes. 

“It is the opinion of this Department that if the Consul is satisfied that this 
vessel was in a condition to warrant her proceeding to a port where repairs 
could be made, it was the business of the crew to proceed with her and a 
refusal to do so would amount to desertion. If the vessel Is not in a 
condition to proceed and there is a probability of an indefinite stay of the 
vessel at Tahiti undoubtedly the crew is entitled to discharge and their 
return to the United States.” The Assistant Secretary of Commerce to the 
Secretary of State (Hughes), May 13, 1921, MS. Department of State, file 
196.32/243. 

In a decision of July 21, 1922 the Comptroller General held : 

“The United States Consular Regulations, paragraphs 249 and 250, pro- 
vide that a foreigner forfeits his rights and status as an American seaman 
by deserting from an American vessel abroad for cause other than cruel 
or unusual treatment and that he terminates such status by shipping on a 
foreign vessel; but a discharge for cause, even though followed by trial, 
conviction, and incarceration, is not tantamount to a voluntary desertion.” 
2 Comp. Gen. 32, 33. 
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The primary requirements to prove desertion, in accordance 
with decisions of the Comptroller General (8 Comp. Gen., 194; 4 
id., 390), are, first, evidence that the seaman was reported to 
a consular officer as a deserter within forty-eight hours after 
the desertion occurred and, second, the production of a certifi- 
cate of desertion (Form No. 33) issued by the consular officer. 

The Assistant Secretary of State (Carr) to the Consul in charge at 
Hamburg (Smith), Mar. 2D, 1930, MS. Department of State, file 196.5/265. 

... in case the desertion takes place at a port where there 
is no American consular officer, the master of the vessel should 
report the desertion to the American consular officer at the first 
port at which the vessel calls, if it calls at a port where there is 
an American consular officer subsequent to the desertion. In 
case the vessel does not call at a port at which there is an Ameri- 
can consular officer, the master should report the desertion to 
the proper officer in the United States upon his arrival in a port 
of the United States. 

The Director of the Consular Service of the Department of State (Carr) 
to the Theodore Dunn Transportation Company, May 27, 1921, MS. Depart- 
ment of State, file 196.5/135. 

In regard to your request for instructions with regard to 
notifications of desertions received by radio from the masters of 
vessels, the Department believes that you are entirely justified 
in taking the attitude that such notifications are not sufficient 
to establish desertion. It would appear from Section 300 of the 
relations that a desertion must be noted on the crew list and 
omiially authenticated by a consular officer. In any event, the 
consular officer concerned must determine that there is sufficient 
evidence to establish desertion before proceeding on this basis. 

The Assistant Secretary of State (Messersmith) to the Consul General 
at Casablanca (Goold), July 11, 1939, MS. Department of State, file 
196.5/342. The relief of destitute seamen who have deserted is treated 
post, pp. 633-935. 

In 1934 the Department of State replied as follows to an inquiry con- 
cerning the policy it would adopt upon the occasion of a strike by 
a group of seamen in a foreign port : 

In event of a strike by seamen endangering or delaying a 
vessel of the United States in a foreign port, the American con- 
sul at such port would doubtless be guided by the provi^ons 
of the United States Code, Title 18, Section 483, and the per- 
tinent sections of the Consular Regulations of the United States 
based thereon and which prescribe the action to be taken in 
such circumstances. 

Briefly it may be stated that if seamen on board a vessel of 
the United States either arrive at a port in a state of mutiny, or 
a mutiny occurs in port which cannot be quelled by the captain, 
and the captain cannot navigate his ship to the United States 
with the mutineers on board, the consular officer should, if the 
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laws of tlie country peiinit, cause the mutineers to be confined 
and sent home for trial, unless for sufficient cause, such as un- 
justifiable (^.Tielty on the part of the captain, the ends of justice 
will be best subserved by discharging them. In the latter case 
the consul is required to report at length the reasons for his 
course of action. 

As of possible interest, your attention is invited to a decision 
of the United States Court of Appeals, Fourth Circuit, July 
6, 1920 (Hamilton v. United States; 268 Fed., 15) . . . 

Your attention is also invited to the United States Code, Title 
46, Section 701. 

Tile president of the American Radio TeleBrnpliista Association (Had- 
dock) to the Secretary of Slate (Hull), Oct. 22, 1934, and the Assistant 
Secretary of State (Carr) to Mr. Haddock, Nov. 1, 1934, MS. Department 
of State, file 19G.32/52S. 

In the case of llaiiiilloii ct til. v. United States, referred to ante, pp. 889, 
894, tile Circuit Court of Aii])eala for the Ponrth Circuit, in affirming the con- 
viction of certain seamen for “endeavoring and conspiring to make a 
revolt as merchant seamen", said: 

"The specific question is whether the agreement of the entire crew 
of tlie ship, anchored in a port of refuge before the end of the voyage, 
to refuse to obey the orders of the master, and their united action in 
carrying out the agreement, while remaining on board, is endeavoring to 
malce a revolt. This was not usurpation of tlie command from the master, 
for there was no effort to take charge of the ship. But evidently it 
was a successful endeavor to deprive him of authority and command on 
board, and to resist and prevent him in the free and lawful exercise of 
his command. Tlie united action of a crew in refusing to yield obedience 
to the lawful eointnand of the master deprives him of the authority and 
command be was in duty bound to exercise. This is as much resistance 
and prevention of the free and lawful exercise of his authority and com- 
mand as an undertaking by a crew to deprive him of any inanimate in- 
strumentality necessary to the command and management of the ship. 
A master may liave possession of tiie ship alone, but he cannot be in com- 
mand of it, if the crew unite in refusing to carry out his orders, . . . 
Command of a ship means actual control of the crew for nautical 
purposes.” 

268 Fed. 15, 18-19 (C.C.A. 4th, 1920). See also Consular Reg. TI.S. 
sec. 351, n.. May 1930. 

See also United States v. AlVers et al., 115 F. (2d) 833 (C.C.A. 2d, 1940) 
and ante, pp. 801-893, which the court said was almost exactly parallel to 
Hamilton v. United States. 

. . the admiralty and maritime jurisdiction of the United States 
extends not only to vessels on the high seas but also to those on navigable 
waters within the territorial jurisdiction of a foreign sovereign. Oenesee 
Chief V. Fit zh ugh, 12 How. 443; The Eagle, 8 Wall. 15; United, States v. 
Flores, 289 U.S. 137. Therefore, when a mutiny occurs on a vessel of 
American registry in a foreign port the vessel is ‘within the admiralty 
and maritime jurisdiction of the United States’ within the meaning of 
Section 483, Title 18, U.S.C.” The Consul at Bombay (Waterman) to the 
Secretary of State (Hull), no. 319, Dec. 7, 1936, MS. Department of State, 
file 196.32/548; the Acting Attorney General (Reed) to Mr. HuU, Feb. 
9, 1937, md. 196.32/549. 

0.17407 () — .71 — Vdi.. IV 5.S 
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It was reported to the Department of State, in September 1937, 
that a sit-down strike had occurred on board the United States gov- 
ernment-owned steamship Algic while at anchor in the harbor of 
Montevideo, Uruguay. It appeared that the strike was sympathetic 
with a strike of longshoremen and that the crew, by refusing to make 
steam, prevented the loading of the vessel from lighters. The United 
States Maritime Co mm is si on, after conferring with officials of the 
Departments of State and Justice, transmitted the following tele- 
gram through the Department of State to the master of the vessel: 

. . . Instruct crew to proceed with your lawful orders. If 
they stUl refuse warn crew that all still refusing to perform 
duty Wl be placed in irons and prosecuted to full extent of law 
on return to United States. If they still refuse place ringleaders 
in irons. If other crew members still refuse duty have them 
removed from ship and replace them with American if available 
and if not foreign seamen. In case you experience any difficulty, 
request assistance local authorities. 

The Consul reported to the Department on the following day that 
the above instructions had been carried out, whereupon the strike 
had ended. Upon their return to the United States certain members 
of the crew of the Algic were prosecuted by the United States for 
violation of section 292 of the Criminal Code (18 U.S.C. §483, in- 
citing revolt or mutiny on shipboard) . The men were tried and con- 
victed before a jury in the District Court of the United States for 
the District of Maryland and the conviction was affirmed in the 
Circuit Court of Appeals for the Fourth Circuit, the court discussing 
particularly the question whether the verdict was sustained by the 
evidence and whether the crew had, under the circumstances, a law- 
ful right to strike. 

The contention that the crew has a right to strike in cases where the 
vessel is safely moored or anchored in a harbor was raised but not 
decided, the court holding that this was not the situation of the Algic, 
that obedience to the master’s orders was essential to her safety, and 
that the same rule was therefore applicable as if the vessel were 
at sea. But in a later case involving a strike on an American vessel 
safely moored in an American port the contention was again raised and 
this time overruled by the United States Supreme Court. 

mew York Times, Sept. 11, 1937 ; Rees et al. v. United States, 1937, A.M.O. 
(D.C. Md.) 1611, 95 F. (2d) 784, 792 (C.CA. 4th, 1938) ; Southern Steamship 
Company v. National Labor Relations Board et al., 62 Sup. Ct. 886 (1942). 
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In 1936 the American Consul at Bombay reported the sit-down 
strike of the crew of an American merchant vessel in that port. The 
principal complaint of the crew related to the ship’s provisions, but 
instead of availing themselves of their right to place a complaint 
before the Consul they had taken matters into their own hands in an 
attempt to coerce the master by refusing to make steam, thus pre- 
venting the loading of the vessel. The dispute was compromised, 
but the Consul requested general instructions, to which the Depart- 
ment replied : 

The Consul will appreciate that the Department may not 
properly issue definite instructions as to the action which should 
be taken in event of mutiny on an American vessel in advance 
of the receipt of all the facts in the particular case. Every 
effort should, of course, be made, as in the instant case, amicably 
to adjust the disputes in a reasonable and lawful manner .... 
and induce the seamen to settle their differences before a ship- 
ping commissioner or proper authority in the United States. 

While consular discharge of seamen in a foreign port should be 
avoided wlierever practicable, it is possible that in a particular 
instance threatened or incipient mutiny may be avoided or 
quelled by discharge of the ringleaders and the shipment of a 
sufficient number of seamen to enable the vessel to proceed on 
its voyage. 

The Department also transmitted the Consul’s despatch to the De- Penalties 
partment of Commerce, which replied as follows : 

The only authority for confining a seaman or to place him on 
short rations, vested in the master, is contained in the fourth 
and fifth paragraphs of Section 701 [of 46 U.S C.] . . . and 
that authority can be exercised only when the vessel is at sea. 

It would appear, therefore, that this statute cannot be invoked 
under the conditions referred to by the Consulate since the vessel 
was in a port at that time. 

• •••••• 

Unless, therefore, the local authorities in the foreign port will 
intervene in the matter under local laws, it appears that there 
would be no immediate remedy unless the master requested the 
Consul to discharge the seamen. 

Under the conditions as recited by the Consulate in its report, 
it would seem that there was a possible violation of Section 483, 

Title 18, United States Code (Criminal Code, Section 292), and 
if the master or owners so elected prosecution under that statute 
could be had by making formal complaint to the United States 
District Attorney in any judicial district having jurisdiction. 

Coneul Waterman to Secretary Hull, no. 280, Sept 14, 1936, and tltt. 

Hull to the American consular ofiScer In charge at Bombay, Oct 16, 1936, 

MS. Department of State, file 196.32/542; the Assistant Secretary of 
Commerce (Johnson) to Mr. Hull, Oct 28, 1936, ihid. 196.32/545. 
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Organized insubordination is mutiny, and is not to be con- 
doned or tolerated. ... It is the duty of the master to main- 
tain effective discipline on his vessel, and he has the power (now 
regulated by statute) to inflict punishment for that purpose. 
Confinement is a recognized form of punishment. But it should 
ordinarily be inflicted on board the vessel ; causing a seaman to 
be removed from his vessel and confined in the jail of a foreign 
tropical country is treatment which is not justified, except m 
extreme cases. 

Latty et al. v. Emergency Fleet Corporation, 279 Fed. 752, 755 (D. Mass., 
1922). 

An inquiry from the American Consul General at London as to 
whether, in discharging seamen, he was authorized to deduct from 
their wages the fines imposed by masters of vessels in the enforcement 
of discipline was referred by the Department of State to the Depart- 
ment of Commerce, which replied : 

Paragraph 7 of section 4511 E..S. [46 U.S.C. §564] provides 
that the articles shall contain any regulations as to the conduct 
of the seamen on board and as to fines which may be assessed 
against them. 

Section 4604 K.S. [46 U.S.C. §706], after prescribing for- 
feitures from wages for desertion states that “in all other cases 
of forfeiture of wages the forfeiture shall be for the benefit of 
the master or owner by whom the wages are payable.” 

It is the opinion of this Department that a master of a vessel 
may impose fines and forfeitures on the members of his crew 
only in cases in which such fines and forfeitures are provided for 
by law or by the authority of this Department and not contrary 
to law, this opinion being strengthened by the fact that our laws 
cover practically every subject for which a seaman reasonably 
should be fined. 

The Department of Commerce also referred to the following statu- 
tory provisions: Sections 4528, 4596, 4608, 4612, 4550, 4603, 4605, 
4539, 4544, and 4610 of the Revised Statutes being, respectively, 
sections 595, 701, 710, 713, 642, 705, 707, 622, 627, and 711 of 
title 22 of the United States Code. Reference was also made to 
Paeifio Mail Steamship Co. v. Schmidt, 241 U.S. 245 (1916), “where 
the court took cognizance of the fact that deductions from wages of 
a seaman might be valid where silverware under his care was 
missing”. 

In conclusion it was pointed out that “Section 4580 R.S. [46 U.S.C. 
§ 682] provides for the discharge of seamen by Consuls while sec- 
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tion 4581 R.S. as amended ... [46 U.S.C. §683] provides for tJie 
payment before him of wages.” 

Consul General Hollis to Secretary Lansing, telegram' of Oct. 13, 1919, 
MS. Department of State, file 196.6/332; the Acting Secretary of Com- 
merce (Sweet) to Mr. Lansing, Nov. 20, 1919, ibid. 196.6/337, 

In 1916 an American vessel upon which, during 31 days on the 
high seas, certain officers and members of the crew had refused to 
perform their duties, arrived at Melbourne, Australia. After inves- 
tigation, the American Consul applied section 4596 of the Revised Stat- 
utes (46 U.S.C. §701), under the fifth paragraph of which penalties 
were provided for “continued willful disobedience to lawful command 
or continued willful neglect of duty at sea”, and ruled that the mate 
should forfeit three days’ pay for one day’s disobedience at sea, the 
second mate two and one-half days’ pay for one, and the seamen two 
days’ pay for one, and that they all should be paid o& and discharged 
from the vessel. The Department of Commerce approved the action of 
the Consul. 

Consul Magelsscn to Secretary Lansing, no. 253, Oct. 13, 1916, MS. 
Department of State, file 196.32/24; the Assistant Secretary of Com- 
merce (Sweet) to Mr. Lansing, Dec. 6, 1916, ibid. 196.32/28. 

The statute referred to above provides for forfeiture, upon arrival In 
port, of not more than four days’ pay for “willful disobedience to any 
lawful command at sea” and forfeiture of not more than twelve days’ pay 
for every “twenty-four hours’ continuance of such disobedience or neglect” 
of duty at sea (or alternative penalties of imprisonment “at the discre- 
tion of the court”). Title 46 of the United States Code, §595, provides 
that "No seaman or apprentice shall be entitled to wages for any period 
during which he unlawfully refuses or neglects to work when required 
. . .” The Department of Commerce ruled in Nov. 1918 that "where 
seamen refuse or neglect to work while the vessel is in port action should 
be taken under section 4528 of the Revised Statutes [46 U.S.C. §595], 
and that where such cases arise at sea the provisions of subdivisions 4 
and 5 of section 4596 ... as amended . . . [46 U.S.C. §701] should 

be applied”. The Secretary of Commerce (Redfleld) to the Secretary 
of State (Lansing), Nov. 25, 1918, MS. Department of State, file 
196.32/34. 

In 1917 an American Consul in Australia reported to the Department of 
State that, due to a longshoremen’s strike, the master of an American 
vessel had called upon the crew to discharge the cargo, a duty which they" 
were required lo perform when requested by the master by an express 
stipulation in the articles of shipment. The crew refused to obey the 
order on the ground that it conllicted with their union obligations, and the 
vessel was thereby subjected to considerable demurrage charges. The crew 
later demanded 50 percent of their wages, which the master refused to 
pay. The matter was referred by the Department of State to the Depart- 
ment of Commerce, which ruled: 

“1. That, as the order which the seamen refused to obey was in strict 
conformity with a provision in their contract which the parties thereto 
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were competent to make, and as the rules of the union to which the seamen 
belonged formed no part of their contract, the fact that if they obeyed 
the order they would be liable to expulsion from the union for a violation 
of its rules, afforded them no justification for failing to carry out the 
order. 

“2. That where a vessel sustains demurrage charges in consequence of 
the crew’s refusal to obey a lawful order of the master, the crew is respon- 
sible for the additional expense resulting from such insubordination, the 
amount of which may lawfully be deducted from their wages, each seaman 
contributing his pro rata share according to the monthly wages he 
receives. 

“3. That the provision of section 4 of the Seamen’s Act, giving to seamen' 
the right to receive on demand at way ports one-half the wages they have 
earned, is not to he literally construed, but means that the seamen shall 
receive such half-wages less any prior indebtedness to the vessel lawfully 
Incurred. 

“4. That, consequently, the master was authorized, in the present case, to 
deduct from the one-half wages demanded by each seaman the latter’s 
share of the demurrage charges resulting from the crew’s disobedience. 


“6. That the seamen were not deprived, merely because of their diso- 
bedience, of the right to their wages given by said section 4, the penalty 
for disobedience to lawful command being prescribed by section 4596 of 
the Revised Statutes.” 

The Consul at Sydney (Brittain) to the Secretary of State (Lansing), no. 
776, Sept 7, 1917, MS. Department of State, file 196.6/191; the Acting 
Secretary of Commerce (Thurman) to Mr. Lansing, Oct. 19, 1917, iMd. 
196.6/195. 

Paragraph eight of title 46 of the United States Code, §701, provides that 
if a seaman is convicted of any act of smuggling, he shall be responsible to 
the master or owner for any loss or damage occasioned thereby and that 
sum shall be deducted from his wages. The illegal entry of human beings 
is not Included within the meaning of the word smuggling as used in this 
act The Consul General at Hong Kong (Anderson) to the Secretary of 
State (Lansing), no. 511, Feb. 25, 1916, MS. Department of State, file 
196.6/91; the Acting Secretary of Commerce (Sweet) to Mr. Lansing, Apr. 
24, 1916, ibid. 196.6/95. 


REUEF 
IN GENERAL 
NATURE OF REUEF 

§450 

It was provided in the Consular Eegulations of the United States, 
section 259, February 1935, that — 

... It is the duty of consular officers, from time to time, 
to provide for the seamen of the United States who may be found 
de^itute within their districts, respectively, sufficient subsistence 
and passages to some port in the United States, in the most 



DUTIES WITH RESPECT TO SEAMEN 


913 


reasonable manner, at the expense of the United States, subject 
to such instructions as the Secretary of State shall give. — 46 
U.S.C. §678 [Kev. Stat., sec. 4577]. The provisions respecting 
relief apply to American seamen on American or foreign built 
vessels purchased abroad and wholly owned by American citizens 
in the same manner as to seamen of regularly documented vessels. 

Title 46 of the United States Code, §683 (Eev. Stat., sec. 4581, 
as amended by sec. 16 of the act of December 21, 1898, 30 Stat. 759), 
provides that whenever a seaman is discharged on account of illness 
or injury incapacitating him for service, tlie expenses of his mainte- 
nance and return to the United States shall be paid from the fund for 
the maintenance and transportation of destitute seamen. See pos#, 
§458. 

Title 46 of the United States Code, §593, provides with reference 
to shipwrecked seamen: 

Such seaman shall be considered as a destitute seaman and 
shall be treated and transported to port of shipment as provided 
in sections 678, 679 and 681. 

See also post, §459. 

The relief authorized by sections 4577 and 4581 of the Revised 
Statutes [46 U.S.C. §§678, 683] of the United States, when 
granted, is understood by this Department to include all neces- 
sary expenses such as food, shelter, clothing, medical and hospital 
expenses and return transportation to the United States. 

The Assistant Secretary of State (Carr) to William Denman, May 23, 
1927, MS. Department of State, file 196.7/2371. 

“The subsistence or maintenance required to be furnished in these 
cases is such only ns may be necessary pending the return of the seaman 
to the United States at the earliest practicable date." 2 Comp. Gen. 438, 
439. 


SEAMEN ENTITLED TO RELIEF 

§451 

. . . Seamen of the United States entitled to relief when 
destitute are: 

(1) Merchant seamen who are citizens of the United States 
and who, at the time of applying for relief, are by habit and 
intent bona fide members of the American merchant marine, 
although their last service may not have been in an American 
vessel. 

(2) Aliens regularly shipped in an American vessel in a 
port of the United States . . . [E. O. Jan. 29, 1937]. 

Seamen considered destitute. The following classes of seamen 
are to be considered destitute and entitled to relief regardless of 
money they may have in their possession, or of wages due : 

(a) American seamen, formally discharged from American 
vessels before a consular officer on account of injury or illness 
incapacitating them for service. — V.S.C. §683. 


What 

constitutes 

relief 
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(6) American seamen, regardless of nationality or port of 
shipment, who are from lost or wrecked American vessels 
(except seamen on yachts). — J/B TJ.S.O. §593; J)8 Stat. 395; E. 
0. Jam.. 8, 1935. 

Consular Reg. U.S. sec. 260, Feb. 1935, as amended by Ex. Or. 7543, 
Jan. 29, 1937, 2 F R. 222. 

An American Consul General at Large reported to the Department of 
State In 1912 that he had advised an American consular agent that American 
seamen retained their status after their discharge ; that in case of accident 
or Injury they were entitled to relief; and that such status was retained 
until voluntary termination through shipping upon a foreign vessel, by 
abandoning the calling of seaman, or otherwise. The Department of State 
approved the opinion expressed by the Consul General. The Consul General 
at Large (Murphy) to the Secretary of State (Knox), no. 151, Aug. 14, 
1912, and the Second Assistant Secretary of State (Adee) to Mr. Murphy, 
no. 174, Aug. 30, 1912, MS. Department of State, file 196.7/136. 

An American seaman who had been signed on an American vessel was 
struck and injured by an automobile before Joining the vessel. The Ameri- 
can Consui hospitalized the seaman and discharged him, and Inquired 
whether in the circumstances the seaman was entitled to relief. The Depart- 
ment replied in the affirmative. The Vice Consul at St. Michael, Azores 
(White), to the Secretary of State (Bryan), no. 228, Mar. 4, 1915, and the 
Director of the Consular Service (Carr) to Mr. White, no. 64, Mar. 18, 
1915, MS. Department of State, file 196.7/286. 

In an opinion of Feb. 4, 1928 the Comptroller General ruled that a per- 
son “who is habitually a seaman on American vessels but who at the 
time of appearing before a consular officer is attached to an American vessel 
as a ‘work-a-way,’ is entitled to be regarded as an American seaman within 
the meaning of the laws authorizing consular officers to furnish relief, 
transportation, etc., to American seamen under certain circumstances and 
conditions”. The Comptroller General (McCarl) to the Secretary of State 
(Kellogg), Feb. 4, 1928, MS. Department of State, file 196.7/2408. The 
workaway must qualify for relief as any other seaman and is not entitled 
to relief merely because he is a workaway. See the Chief of the Consular 
Bureau (Hengstler) to Robert L. Hague. Mar. 8, 1924, ibid. 106.71/701; the 
Director of the Consular Service (Carr) to the Oriental Navigation Company, 
Sept. 22, 1921, ibid. 196.7/1476; the Assistant Secretary of State (Carr) 
to A. H. Bull & Company, Inc., May 2, 1925, ibid. 106.7/2208. 

In a decision of January 16, 1923, the Comptroller General, after 
reviewing the statutes governing the relief of seamen, said in part: 

Under these statutory provisions the only instances in which 
a consular officer is specifically required to make payments from 
United States funds on account of American seamen are when 
an American seaman is found destitute within his district and 
when an American seaman is discharged by or before him on 
account of injury or illness incapacitating said seaman for serv- 
ice. 

*•••••• 

A consular officer is not required by law to furnish relief from 
United States funds to a seaman who has not been discharged 
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unless said seaman is found destitute within flie consular officer’s 
district. 

2 Comp. Gen. 438, 43&-440. 

Replying to an inquiry concerning relief to be afforded stranded 
American citizens serving as seamen on foreign vessels, the Depart- 
ment of State, in February 1916, said : 

The shipment of an American citizen on a foreign vessel does 
not make him an American seaman, and he is not entitled to relief. 

The Charge d’ Affaires at The Hague (Langhorne) to the Secretary pf State 
(Lansing) , telegram 514, Feb. 23, 1916, and Mr. Lansing to Mr. Langhorne, 
telegram 271, Feb. 24, 1916, MS. Department of State, file 196.7/381. To 
similar effect, see the Director of the Consular Service (Carr) to Percy S. 
Smallwood, May 24, 1910, Hid. 9441/32. See also ante, §446. • 

With reference to an inquiry by a consul as to whether he should relieve 
American citizens from the crew of a shipwrecked foreign vessel, the Depart- 
ment of State, in November 1916, said that “No funds available relief ship- 
wrecked Americans unless they are bona fide American seamen.” 

The Consul at St. Michael, Azores (Bardel), to the Secretary of State 
(Lansing) , telegram of Nov. 7, 1916, and Mr. Lansing to Mr. Bardel, telegram 
of Nov. 11, 1916, MS. Department of State, file 196.7/463. 

The United States seems to have made an exception to the above rule in 
the case of vessels lost by belligerent action and in cases where the seamen 
were destitute and the laws of the vessel’s flag did not provide for relief or 
wages after the loss of the vessel. The Department instructed a consul as 
follows in July 1917 : 

. . . “if Americans from torpedoed foreign vessels are seamen you may 
grant them relief from the funds available for the relief of American seamen, 
considering such persons as wrecked American seamen from foreign vessels." 
The Director of the Consular Service (Carr) to the Consul General at Lis- 
bon (Lowrie), no. 204, July 28, 1917, MS. Department of State, file 196.7/571. 
To similar effect, see the Secretary of State (Lansing) to the Ambassador in 
France (Sharp), telegram 1435, Mar. 23, 1916, ibid. 196.7/386; Mr. Lansing 
to the Consul at Cardiff ( Latbrop) , telegram of May 10, 1917, ibid. 196.7/538 ; 
the Director of the Consular Service (Carr) to the Consul .at Havre 
(Osborne), no. 113, Apr. 11, 1916, ibid. 857.857 Si 3/11. 

On April 22, 1922 the Comptroller General ruled : 

It is clear that an alien who ships on an American vessel in 
a foreign port and who is discharged in a foreign port does not 
come within either of the classes of seamen referred to in para- 
graph 260 of the Consular Regulations as entitled to relief and 
it has been held that such seamen are not entitled to transporta- 
tion at the expense of the United States under the provisions of 
section 4581, Revised Statutes, as amended by the act of Decem- 
ber 21, 1898, 30 Stat., 759. See 27 Comp. Dec., 617. 

I agree with the conclusion announced in the decision cited 
and therefore it must be held that the law does not require that 
an alien shipped on an American vessel in a foreign port and 
discharged in a foreign port on account of illness or injury be 


Americans 
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furnished the same relief as is provided by law for seamen of 
the classes defined in paragraph 260 of the Consular Regula- 
tions. But since all seamen on American vessels may be re- 
garded as American seamen for certain purposes an alien who 
ships on an American vessel in a foreign port and is discharged 
in a foreim port on account of illness or injury may be ftr- 
nished such temporary relief and protection as you may deem 
necessary and proper imder authority of the annual appropria- 
tion made for the relief and protection of American seamen in 
foreign countries. 

1 Comp. Gen. 683-584. See also 2 Comp. Gen. 32 ; 13 Comp. Gen. 403. 

In a decision of Feb. 15, 1926 the Comptroller General said : 

“. . . The relief which was authorized in the decision of April 22, 1922, 
supra, was temporary only and it should not extend beyond the time when 
reshipment by the seaman could be accomplished or beyond the time neceEh 
sary to make arrangements with representatives of the Norwegian Govern- 
ment for his care, and transportation or other relief at the expense of that 
government." The Comptroller General (McCarl) to the Secretary of State 
(Kellogg), Feb. 15, 1926, MS. Department of State, file 196.7/2314. 

It was provided in the Consular Regulations of the United States, section 
276, n. 17, Feb. 1935, after referring to the above decisions, that : 

"Accordingly, consular officers are authorized, in their discretion, to extend 
temporary relief tut not transportation to alien seamen shipped on Ameri- 
can vessels in a foreign port and discharged therefrom in a foreign port 
on account of Illness or Injury, under the authority of the ComptroUer 
General’s decision dated February 16, 1926, when other means for providing 
for the relief of such seamen are not available, subject, of course, to all 
other restrictions concerning the relief of sick and injured seamen." 

In an opinion of July 7, 1928 the Comptroller General referred to the 
decision of Apr. 22, 1922, ««pro, and said : 

“. . . An alien seaman who ships under such circumstances and who 
becomes stranded in a foreign port because of the libelUng of the vessel 
on which he shipped is In the same class with regard to the furnishing of 
relief at the expense of the United States as an alien seaman who is dis- 
charged before an American consul because of illness or injury and may 
be furnished such temporary rdief and protection as may be deemed neces- 
sary and proper under the authority of the annual appropriation quoted, 
supra, for the relief and protection of American seamen in foreign coun- 
tries.” The Comptroller General (McCarl) to the Secretary of State (Kel- 
logg), July 7, 1928, MS. Department of State, file 196.7/2434. 

In reply to an inquiry as to whether transportation may be afforded 
aliens shipped on American vessels in foreign ports who have been ship- 
wrecked, the ComptroUer General, In a decision of June 1, 1934, said that 
‘ the appropriations for the relief of American seamen are not available 
for furnishing transportation to this country or to a foreign port of seamen ■ 
of aUen nationality who had been shipped upon an American vessel at a 
foreign port” Mr. McCarl to Mr, Hull, June 1, 1934, no. A-23848, MB. 
Department of State, file 198.71/1146. 
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WAGES AND BELIEF 

§452 

In reply to an inquiry from an American Consul as to whether Wages 
he could apply the wages of a seaman discharged for misconduct to be^a^leu 
the expense of his repatriation to the United States the Department to relief 
of State, in Mai’ch 192Y, said that — 

paragraph 224 of tlie Consular Kegulations . . . states that sea- 
men’s wages collected by consular officers must be paid to the sea- 
man and there is no authority to apply them to his relief. 

Although many cases of destitution could doubtless be avoided if 
consular officers expended wages in behalf of seamen instead of 
pajdng the mone}^ to them, the law does not require the assumption 
of such a responsibility and it should not be exercised without the 
seaman’s consent. 

The Assistant Secretary of State (Carr) to the Consul at St. Michael, 

Azores (Doty), Mar. 23, 1927, MS. Department of State, file 196.32/508. 

A question from an American Consul as to whether the medical 
expenses of an American seaman who bad been discharged on account 
of illness should be deducted from his wages, which had been deposited 
with the Consul, was referred by the Department of State to the Depart- 
ment of Commerce, which replied (hat “Shipwrecked seamen and seamen 
who are discharged on account of injury or illness incapacitating them 
for service are entitled to relief and transportation to the United States 
irrespective of any question of wages. (VI Op. Comp. Treas. [19(X)] 
pp. 603-607.)” The Consul at Santiago de Cuba (Clnm) to the Secretary 
of State (Lansing), no. 5, Dec. 3, 1918, MS. Department of State, file 
196.7A21: the Acting Secretary of Commerce (Sweet) to Mr. Lansing, 

Feb. 5, 1919, ibid. 196.7A48. 

RELINQUISHMENT OF BELIEF 

§453 

It was held by the Comptroller of the Treasury in a decision 
of August 19, 1920 that the right of an American seaman to mainte- 
nance “is only until such time as the seaman can be returned to the 
United States”, and that “If the seaman elects not to return to the 
United States when an opportunity is offered him, his right to main- 
tenance terminates.” 

XXVII Comp. Dec. 184. To similar effect, see 2 Comp. (Sen. 468 (Jan. 31, 

1923) and instructions from the Director of the Consular Service (Carr) to 
the Consul General at Shanghai (Cunningham), Nov. 2, 1921, MS. Department 
of State, file 196.7/1503; the Chief of the Consular Bureau (Hengstler) to 
the Consul General at Paris (Thackara), Sept 10, 1923, ibid. 196.7/2045. 

“The appropriation for relief and protection of American seamen in 
foreign countries is not available for expenses of subsistence and treat- 
ment in a foreign country for any period subsequent to the date on which 
the seaman could, with reasonable regard for his safety, be returned to a 
port in the United States." 2 Comp. Gen. 150 (Aug. 28, 1922). 
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In 1935 an American Consul reported that the regulations of a seamen’s 
union prohibited its members left behind as stragglers from accepting 
repatriation from the same company as workaways. The Department 
referred the Consul to the above decision of Aug. 19, 1920 anil added : 

‘■‘From an administrative viewpoint, it is obvious that the authority of 
a consul administering relief must be respected and for the sake of dis- 
cipline in port the relief offered must generally be accepted by the seaman. 
However, it is possible that for just and reasonable cause a seaman might 
on occasion decline proffered relief, which he would later find it necessary 
to accept. Under the Consular Regulations, a consul has authority to 
determine the kind and quality of relief offered and on what vessel the 
seamen shall he transported.” The Consul General at Shanghai (Cun- 
ningham) to the Secretary of State (Hull), no. 10454, Nov. 25, 1935; the 
Department of State to Mr. Cunningham, Dec. 21, 1935, MS. Department 
of State, file 196.7/2753. To similar effect, see the Assistant Secretary 
Of State (Carr) to the Consul at Kobe (Dickover), Sept. 26, 1924, ibid. 
196.7/2156; the Secretary of State (Kellogg) to the Consul at Barcelona 
(Stewart), telegram of Nov. 5, 1927, ibid. 196.71/919. 

In the case of an American seaman who voluntarily left an Amer- 
ican hospital where he was receiving treatment and went to Sweden 
as a passenger, where application was made to the American Consul 
for his relief as a destitute American seaman, the Comptroller Gen- 
eral, in denying the application, said : 

. . . There is no law giving to American seamen a right to 
reject hospital treatment which the United States is prepared 
and willing to furnish and then to claim relief at some other 
place at the expense of the Government. 

The Comptroller General also said that — 

there is an essential difference in status between a seaman whose 
being destitute in a foreign country is the result of a trip taten 
as a passenger and one who becomes destitute in a foreign country 
as an incident of his calling. 

6 Comp. Gen. 468, 653, 654. 

In 1922 an American Consul asked to be instructed as to the length 
of residence on land for the purpose of obtaining employment, fol- 
lowing discharge as a seaman, that would be necessary to bar an. 
applicant’s claim to relief as a destitute seaman. The Comptroller 
General, whose opinion was requested, referred to the decision of 
June 27, 1922 (1 Comp. Gen. 760), in which it was held that “An 
American seaman who, after being discharged as such in a foreign 
country, accepts employment on land, and does not return to the 
sea nor apply to the consul for relief for more than a 3 ‘ear after his 
discharge as a seaman, must be presumed to have abandoned his 
former vocation”, and said : 

The opinion then expressed referred to specific cases of ex- 
treme time, viz, application after engagement in other pursuits 
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when more than three years had elapsed. The question presents 
itself as one of fact, however, and does not nece.ssarily depend 
upon the element of time alone. The circumstances of each 
case must necessarily be considered having in view the beneficial 
intent of the relief act. It would seem that an American sea- 
man to be entitled to the relief provided should continue to hold 
himself out for service as such, and as long as he so held him- 
self out, it was within the purpose of the act of relief to afford 
the aid necessary to place him where he might reenter that serv- 
ice. But if one of that designation enters another occupation, 
or does other acts which coupled with prolonged delay in apply- 
ing for relief, evidence an abandonment of that service, he 
would seem to lose the character and status of a seafaring man 
and therefore not be entitled to relief within contemplation 
of the act. 

2 Comp. Gen. 317, 318. 

AVith reference to an inquiry as to whether American seamen from 
vessels engaged in illegal liquor traffic are entitled to relief when 
found destitute in a foreign counti 7 , the Comptroller General in a 
decision of November 18, 1926 said that the statutes providing for 
relief contemplated “that the relief authorized thereunder should be 
provided only to those who at the time of application for relief are 
by habit and intent Iona -fide members of the American merchant 
marine”. It was said further that “The calling of seamen must 
be pursued legitimately — and those who pursue it for an unlawful 
purpose can make no claim for benefits under a statute which can 
have relation only to a legitimate calling.” The opinion concluded 
that “seamen on ships engaged in illegal liquor traffic ... do not 
maintain the character or status of seamen as determined by their 
last occupation within the meaning of the law entitling to relief”. 

The Comptroller General (McCarl) to the Secretary of State (Kellogg), 
Nov. 18, 1926, MS. Department of State, file 196.7/2323. 

The Secretary of State inquired of the Comptroller General, in 
1940, as to whether an American citizen and seaman was deprived 
of his right to relief by virtue of the fact that the country wherein 
he was found destitute was within a combat zone as defined by the 
President of the United States by his proclamation of November 4, 
1939. The proclamation was issued pursuant to the terms of the 
Neutrality Act approved on the same day (54 Stat. 7), by which it 
was made unlawful, “except under such rules and regulations as 
may be prescribed”, for American citizens or American ve-ssels to 
travel within the defined area. The Comptroller General ruled that, 
if the seaman was otherwise entitled under the law and Consular Regu- 
lations, “he may be furnished relief and transportation to the United 
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States as a destitute American seaman irres^jective of whether he 
may be subject to a penalty for violation of the Neutrality Act”. 

Secretary Hull to the Comptroller General, Mar. 20, 1940, MS. Department 
of State, file 196.7/2009; the Acting Comptroller General (Elliott) to Mr. 
Hull, Mar. 26, 1940, ibid. 196.7/2912. 

In 1924 an American I'essel, which was to be sold in a foreign port, 
signed articles with a crew shipped in the United States stipulating 
that upon their discharge in a European port they waived their claims 
to transportation. In response to an inquiry from the American 
Consul General at Genoa, the Department of State, after receiving 
the views of the Department of Commerce, said that the shipping 
articles seemed to be valid and to annul further claim by the seamen 
against the company for transportation after discharge at that port 
but that he should, in a doubtful case, provide against possible claims 
for official relief or transportation. It stated further that, if in- 
dividual hoiM-fde seamen should object, sections 252 and 253 of the 
Consular Kegulations should be followed. These regulations provided 
for transportation or extra wages for seamen of vessels sold in foreign 
ports (46 U.S.C. §684) and for submission of doubtful cases to the 
Department of State. 

The Consul General subsequently reported that he had collected 
from the owners of the vessel a sum of money to cover the transporta- 
tion of three of the seamen to the United States and requested instruc- 
tions as to the disposition of this sum. The Department instructed 
bim as follows: 

There appears to be no legal objection to the consummation of 
articles whereby the crew of an American vessel, signed on at an 
American port, agrees to be discharged at a foreign port. 

It would further appear, however, that the law also does 
not contemplate action on the part of the owners, master or 
agents of a vessel which would obviously result in seamen from 
these vessels becoming charges upon the Government. 

The Department . . . approves your action in retaining the 
sum of $75, which you deem sufficient to cover the expenses of 
repatriating these seamen, whose condition you report had actu- 
ally become one of destitution, and who otherwise would have 
come upon the Government for official relief. 

Consul General Osborne to Secretary Hughes, telegram of Jan. 22, 1924, 
and Mr. Hughes to Mr. Osborne, telegram of Jan. 25, 1924, MS. Department 
of State, file 195.2/3152; the Chief of the Consular Bureau (Hengstler) to 
Mr. Osborne, Feb. 12, 1924, ibid. 195.2/3157; Mr. Osborne to Mr. Hughes, 
nos. 1223 and 1230, Feb. 11 and 15, 1924, and Mr. Hengstler to Mr. Osborne, 
Mar. 8, 1924, ibid. 196.7/2118, /2119. 
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A Chilean law of 1930 provided that masters of foreign vessels 
desiring to sign on Chilean nationals must enter into certain engage- 
ments with the seamen before Chilean officials. An American Consul 
in Chile, desiring to repatriate an American seaman, who was a 
Chilean national, on an American vessel of the same line as that 
on which he had shipped, was met with a demand of the Chilean 
authorities that compliance be made with Chilean law. The Ameri- 
can master being without authority to enter into the required agree- 
ment, the Consul requested instructions as to the relief to be afforded 
the seaman. The Comptroller General held that in the circum- 
stances no relief should be furnished. 

10 Comp. Gen. 280. 

PREREQUISITE ACTION BY CONSUL 

§454 

In instructing an American Consul to relieve destitute seamen 
coming ashore in his district, the Department of State, in 1916, said 
that “The Government is not of course responsible for bills incurred 
by seamen before a consul undertakes to care for him.” 

The Director of the Consular Service (Carr) to the Consul at Yarmouth, 
Nova Scotia (Balch), no. 17, Feb. 16, 1916, MS. Department of State, file 
196.7/S74, 

The American Consul at Durban, Natal, reported to the Department 
of State in 1910 that an American seaman who had deserted from an 
American vessel and had shipped on a Swedish vessel had been left 
destitute in a foreign port and had been cared for by the Swedish Con- 
sul beyond the period allowed by the Swedish law. The request of the 
Swedish Legation for the reimbursement of this outlay was allowed by 
the Comptroller of the Treasury, who stated in part : 

“There seems to be no question that the man relieved was an Ameri- 
can seaman and desertion did not disqualify him for assistance 
{Matthews v. Offley, 3 Sum., 115, 127), nor the fact that his last service 
was not on an American vessel (8 Comp. Dec. 545, 548). 

". . . It appears to me to be a fallacious argument that a man is not 
destitute within the meaning of the laws and appropriations because his 
necessities are being supplied by others who are not required to do so. 
As a matter of fact this man has no means of his own and was sub- 
sequently furnished as a destitute seaman with maintenance by the 
American consul. In a decision of this office of April 12, 1899 (9 MS. 
Comp. Dec., 114), it wps held that an Indian and a Canadian physician 
were entitled to be paid for relieving an American seaman.” 

Consul Cunningham to Secretary Knox, no. 156, Aug. 26, 1910, and the Di- 
rector of the Consular Service (Carr) to the Comptroller of the Treasury 
(Tracewell), Nov. 15, 1910, MS. Department of State, file 196.7/47 ; Mr. Trace- 
well to Mr. Knox, Nov. 23, 1910, Hid. 196.7/66. 

Certain American seamen who, after having been shipwrecked in Can- 
ada, apparently paid their own expenses of maintenance and repatrla- 
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tion, later applied to an American Consul for reimbursement The Comp- 
troller General held: 

“Having failed to avail themselves of the privilege of obtaining from 
the consular officers such relief as was authorized by law, the seamen 
referred to in your letter have no valid claim against the Government on 
account of expenses incurred by them in returning to the United States.” 

In a later communication with regard to this case the Comptroller 
General said: 

. . While the United States has provided for relief to be furnished 
by consular officers to American seamen in foreign countries under certain 
circumstances, it has not undertaken to bear the expense of any and all 
care and treatment of destitute or shipwrecked American seamen In 
foreign countries. In this connection, see 0 Comp. Gen. 1.” The Assist- 
ant Secretary of State (Carr) to the Comptroller General (McCarl), 
Dec. 15, 1926, and Mr. McCarl to the Secretary of State (Kellogg), 
Jan. 10 and Mar. 8, 1927, MS. Department of State, file 193.7 Waltham. 

In 1926 the hospital bill of an injured American seaman, who had 
been placed in a hospital in Halifax by the master of a vessel, was 
submitted to the owners of the vessel, who refused to pay it ; it was 
then forwarded to the Department of State by the Consul. The 
Comptroller General said tliat — 

the hospital having accepted the disabled seaman on the orders 
of the master of the vessel, it must look to the master or the 
owners of the vessel for payment. 14 Comp. Dec. [570] ; 15 ii. 
[348] ; 3 Comp. Gen. 755 ; 4 id. 247. 

6 Comp. Gen. 1, 2. 

In 1927 an American steamship took an ill American seaman off an American 
fishing schooner at sea and later placed him in a hospital in Halifax. The 
Consul communicated with the Department of State with regard to the 
hosifital bill, stating that the discharge of the man had not been requested 
by the master of the fishing schooner. The Department referred to the deci- 
sion of the Comptroller General just mentioned and stated that it knew of 
no "authority by which American consular officers may assume the liability 
for expenditures which have been voluntarily made on behalf of seaman, 
even though consular relief, if applied for prior to incurring such expendi- 
tures, would have been granted.” The Consul General at Halifax (Robert- 
son) to the Secretary of State (Kellogg), no. 1174, Mar. 14, 1927, and the 
Assistant Secretary of State (Carr) to Mr. Robertson, Mar. 28, 1927, MS. 
Department of State, file 196.7/2360; Mr. Carr to Mr. Robertson, Apr, 11, 
1927, ibid. 196.7/2364. 

In 1927' an American seaman who was injured while leaving a ves- 
sel in a foreign port was placed in a hospital and discharged from the 
vessel before the American Consul. The Department of State notified 
the owners that they were responsible for the maintenance and return 
of the seaman. The company, while denying liability, transported the 
seaman to the United States and also provided him with a physician 
and a nurse. It subsequently demanded that the United States reim- 
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burse it under title 46, §683, of the United States Code and, the demand 
having been refused, brought suit. Tlie court did not consider the 
question whether the statute relieved the vessel of its duty to maintain 
and provide medical treatment of seamen but held that no cause of 
action was stated in that it was not shown that the conditions stip- 
ulated in the above section, and in §§678-680 of the same title, had 
been fulfilled. These conditions were stated to be that the maintenance 
and transportation be provided or arranged by the consul and that 
the company’s claim for additional expenditures beyond the cost of 
transportation be approved by the Comptroller General (46 U.S.C. 
§679). 

American South African Line v. United States, 57 F. (2d) 208 (S.D.N.Y., 
1932) : affirmed, American South African Line, Inc. v. United States, 62 
F. (2d) 254 (C.C.A. 2d, 1932). 

In a decision concerning relief of shipwrecked American seamen (see 
post, p. 946), the Acting Comptroller General denied the claim under review, 
saying: 

“The present claim, however, is not for allowance for the reason that 
the requirements of section 4578, Sevised Statutes, as amended by the 
act of May 7, 1930, 46 Stat. 261, were not met prior to the relief furnished 
by the owners of the wrecked vessel, in tliat no request was made by the 
Consul to furnish such transportation and other relief, no agreement was 
entered into between the Consul and the claimant as to the amount to 
. ■ be paid, and no evidence furnished that the Consul Issued a destitute 
seaman's certificate covering the transportation so furnished. 3 Comp. Gen. 
148. 

“Also, the owners of a wrecked vessel voluntarily spending money for 
subsistence and necessaries, or other relief, for the crew of a wrecked ves- 
sel are not entitled to recover such amount from the United States. 
American Scantic Line v. United States, 5 Fed. Supp. 410.” The Acting 
Comptroller General (Elliott) to the Secretary of State (Hull), Aug. 10, 
1937, MS. Department of State, file 195.7 Bessemer City. See also American 
Scantic Line, Inc. v. United States, 27 F. Supp. 271 (1938). 

PRIMARY DUTY OF VESSEL 

§455 

In 1926 the United States Shipping Board complained to the De- 
partment of State that an American Consul had refused to discharge 
an American seaman who had been drunk and incapacitated for duty 
during a period when his services were needed, and who had ultimately 
been hospitalized for alcoholism. It was said that the Consul advised 
the seaman that he could not be compelled to accept his discharge and 
could remain with the vessel or be repatriated by another vessel of the 
same line. The Shipping Board contended that the seaman’s offense 
constituted a breach of the contract and sufficient legal cause for dis- 
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charge. The Comptroller General, in an opinion of February 2, 1927, 
held: 

... It has also been consistently held that while authority is 
granted by statute for the return of seamen to the United States 
at Government expense under certain circumstances, such au- 
thority does not affect the primary duty, responsibility and lia- 
bility of the shipping company owning or operating the vessel 
oh which the seaman last served, to return the seaman to the 
United States. 3 Comp. Gen. 148 ; 4 id. 118. 

Irrespective of the seaman’s conduct or disobedience of orders, 
there is a duty devolving upon a shipping company to return to 
the United States a seaman then and previously in its employ, 
for the cost of which the United States may not ordinarily be 
held liable. A reason for this is that the seamen are abroad as 
a result of their connection with the shipping company which 
is the primary agency to prevent the seamen from becoming a 
public charge in a foreign country. In other words under mar- 
itime custom' and as a matter of public policy, the obligation of 
the shipping company goes farther than a mere contractual re- 
lationship with the seamen which is not terminated upon the 
discharge of the seamen in a foreign country. Furthermore, 
the return of the seaman to the United States is not primarily 
for his benefit but that he may be available for further service in 
the American Merchant Marine. Consequently, it is always 
the duty of the consular oflBcer, if practicable, to return a sea- 
man to the United States by the same ship on which the seaman 
last served or another available ship under the same private 
ownership or control, for the cost of which the company is not 
entitled to reimbursement from the United States. Decision 
of October 7, 1924, A-3621, addressed to the Chairman, U.S. 
Shipping Board. 

The Comptroller General (McCarl) to the Secretary of State (Kellogg), 
Feb. 2, 1927, no. A-1248e, MS. Department of State, file 196.4/642. 

In the absence of evidence showing aflBrmatively that the owner 
of the vessel on which these seamen last served had been relieved 
of all duty, responsibility, and liability with respect to said sea- 
men, payment to said owner, or its agents, for the return passage 
is not authorized. 

4 Comp. Gen. 118, 120. But see, for further discussion, post §§458, 459, 
“HI or Injured Seamen” and “Shipwrecked Seamen". 

For the application of the rule to the particular matter of transporta- 
tion, see, In addition to the above, 4 Comp. Gen. 252, 483, 632 ; 5 Comp. Gen. 
623 ; 6 Comp. Gen. 723 ; 8 Comp. Gen. 211; the Comptroller General (Mc- 
Carl) to the Secretary of State (Kellogg), Nov. 8, 1928, MS. Department of 
State, file 196.7 Koehler, Frank. 

The Comptroller General in a decision of September 28, 1923 said 
that — 

when a seaman has been discharged from a hospital in which he 
had been placed by the master of the vessel from which discharged 
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on account of disability, the consular oflScer is authorized to fur- 
nish said seaman subsistence and transportation to a port in 
United States, in the most reasonable manner, at the expense of 
the Government. But . . . such expenses would not be nec- 
essary and should not be incurred by the consular officer when ar- 
rangement can be made to return the seaman on a vessel of the 
company by which he was employed at the time of his injury or 
illness. 

An American Consul inquired in 1924 as to the proper interpreta- 
tion of the last sentence of the above-quoted decision, stating that 
steamship companies would invariably refuse to transport seamen 
injured on their vessels if their refusal would absolve them from fur- 
ther liability. The question was referred to the Comptroller General, 
who said that “when a vessel owned by the same company as is that 
by which the sailor was employed, is available for his transportation 
to the United States, such vessel should be required to furnish him 
with the subsistence and transportation required for his return to the 
United States without cost to the United States”. Tlie last-quoted 
statement was repeated by the Comptroller General in a decision of 
1924. 

The Comptroller General (McCarl) to the Secretary of State (Hugliea), 
no. AD 7891, Sept. 28, 1923, MS. Department of State, file 196.7 Kahn, 
Kuzzle ; Mr. McCarl to Mr. Hughes, no. A-3864, Sept. 3, 1924, iUd. 196.7/2162; 
4 Comp. Gen. 252, 263. 

The Department of State inquired of the Comptroller General as 
to the evidence which would be acceptable as proof that a consular 
officer has made a sufficient effort to arrange for the relief and repatria- 
tion of seamen discharged for illness or injury, at the expense of the 
vessel, before assuming the relief at the expense of the United States 
Government. He replied : 

The mere refusal by a master of a vessel to accede to a demand 
by a consular officer to furnish relief to a seaman incapacitated for 
duty by illness or injury does not warrant relief at the expense of 
the United States where the facts and conditions are such that 
the vessel has not been relieved of legal liability or it is not shown 
that it was impossible to enforce the demand of the consular officer. 
The enforcement of such demands is of course an administrative 
matter. 5 Comp. Gen. 623. It would appear, however, that ample 
power is vested in the consular officers to enforce their demands. 
They might, for instance, refuse to discharge the seamen unless 
and until the master has placed him in the hospital and arranged 
for the payment of his subsistence and other expenses | or where 
the ship*s papers have been filed with the consul as required under 
sections 4309 and 4310, Revised Statutes, the release of such 
papers might be refused pending satisfactory arrangements to 
furnish the necessary relief to the seamen. Such procedures are 
already provided for in the consular regulations. 
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In cases where the only question in dispute is the right of the 
ship to be reimbursed for the return of the seamen to this country 
the consular officer might issue a certificate requiring the trans- 

S ortation of the seamen at such compensation as the Comptroller 
reneral of the United States may find due, the claim for such 
compensation to be submitted to this office for direct settlement. 

On October 29, 1927 the Department requested a ruling of the 
Comptroller General as to the accuracy of the following statement : 

- (3) When it is necessary for a consular officer to assume re- 
sponsibility for the prompt treatment of seamen . . . and the 
vessel is primarily liable therefor, the consular officer is justified 
in refusing to discharge the seamen, in which case they can only 
be relieved at Government expense if destitute, and the ship’s 
papers may be held pending satisfactory arrangements by the 
vessel. However, in event of the vessel’s continued refusal or 
inability, the consular officer should exercise reasonable discretion 
in regard to delaying the departure of the vessel, particularly in 
the case of passenger vessels. (See your letter to this depart- 
ment dated May 9, 1927 (A-18045).) 

The Comptroller General replied that, assuming that the statement 
related solely to the question of furnishing maintenance or medical 
and hospital treatment, it appeared to be in accord with the decisions 
of his office. 

In 1928 an American Consul reported to the Department of State 
that he had discharged two American seamen suffering from disease 
incurred through their own fault and that he had extended medical 
treatment and maintenance to them after the masters of their re- 
spective vessels had refused to do so. The Consul’s report was ac- 
companied by medical certificates and the signed statements of the 
two masters refusing to care for the seamen. The account was trans- 
mitted to the Comptroller General, who, in a decision of December 
5, 1928, said : 

It would appear to have been in the interest of the Government 
and within the intent of the statutes for the consul at Dairen to 
have refused to permit the discharge of the seamen until the re- 
spective owners of the vessels upon which last serving had placed 
the seamen in a hospital and assumed the obligation for their 
care, treatment and return to the United States. In view of the 
previous decisions of this office on the matter, it is not under- 
stood why consular officers permit the discharge of seamen under 
such circumstances as appeared in the cases here presented, before 
tlie masters of the vessds had made suitable arrangement for the 
care, treatment and return of the seamen. 
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With reference to the above decision the Department, on February 
12, 1929, instructed a consul as follows — 

the Comptroller General has not, up to the present time, denied 
the right of any consular officer to exercise his discretion in 
such cases with respect to the holding of ship’s papers. How- 
ever, your attention is particularly directed to the statement, 
quoted above, that sick and injured seamen should not he dis- 
charged in these cases and that the relief granted by consuls 
should be under the authority of Section 4577 of tl» Bevised 
Statutes, which is not dependent upon the discharge of tlie sea- 
men, as is the case when relief is granted under the authority of 
Section 4581 of the Bevised Statutes. There appears to be noth- 
ing to prevent a consular officer from ordering a sick or injured 
seaman placed in a hospital for treatment without discharge, 
and, if the vessel refuses to assume responsibility for the inci- 
dental expenses, the consular officer may relieve the seaman as 
destitute and refuse to discharge him, furnishing the master 
an official statement explaining the action taken, which the 
master may present to the proper authorities at the port of 
arrival of the vessel in the United States, as a means of account- 
ing for his crew as required by Section 4576 of the Bevised 
Statutes. The Comptroller General has held that when the 
vessel wrongfully refuses to assume the primary responsibility 
in such cases, no discharge should be granted, because the alleged 
wrongful refusal of the vessel renders it liable to pay the seaman’s 
wages to the end of the voyage and in some cases vessels have 
been held for wages until the seaman was cured, even when the 
period extended beyond the termination of the voyage. The 
Comptroller General considers the granting of a discharge in 
such cases to be improper, since he regards fliis procedure calcu- 
lated to relieve the vessel from further liabilitj' for wages after 
the seaman has been placed in the hospital in a foreign port. 
(2 Comp. Gen. 438; 5 id. 623, 815). 

In a circular instruction of January 16, 1930 to consular officers 
the Department of State, after quoting the above decision of December 
5, 1928, said : 

The refusal of consular officers to discharge seamen in these 
circumstances, enables the granting of relief, when required by 
the seamen’s condition, under the authority of Section 4577 of the 
Bevised Statutes of the United States, which authorizes the re- 
lief of destitute seamen. This procedure also leaves the decision 
as to when the seamen’s right to wages terminates and whether 
the penalty provided by Section 4576 of the Bevised Statutes 
should be enforced against the masters of vessels, to the proper 
authorities in the United States. Accordingly, the facts in such 
cases should be promptly reported to the Department for refer- 
ence to such authorities ... 

The Comptroller General (McCarl) to the Secretary of State (Kellogg), 
May 9, 1927, MS. Department of State, ffle 196.7/2370 ; 7 Comp. Gen. 363, 
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3C4; the Consul at Dairen, Manchuria (Langdon), to Mr. Kellogg, no. 33, 
Ocr. 19, 1928, MS Department of State, file 196.7/2453 ; Mr. McCarl to Mr. 
Kellogg, no. A-23409, Dec. 5, 1928, ibid. 196.7/2458 ; the Assistant Secretary 
of State (Carr) to the Consul at Casablanca, Morocco (Russell), Feb. 12, 
1929, tbid. 196 7/2481 ; Mr. Carr to American consular ofllcers, Jan. 16, 1930, 
ibid. 196.7/2B17. 

THANSPOBTATION 

§456 

In an instruction of September 14, 1931 the Department of State 
said: 

Section 4678 of the Revised Statutes as amended ... [46 
U.S.C. §679] provides that masters of American vessels bound 
for porte of the United States are required to take on board and 
transport to the United States such destitute seamen as are offered 
by American consular officers. Consular officers should not, how- 
ever, require masters of vessels to transport destitute seamen to 
the United States as workaways but should issue the usual cer- 
tificate of transportation. The Steamboat Inspection Laws, 
which the masters of vessels state would be violated if they ac- 
cepted destitute seamen, are applicable to vessels only in terri- 
torial waters of the United States and the Wireless Ship Act 
applies only to vessels leaving the United States and, therefore, 
the Department believes that you may require masters to accept 
destitute seamen for transportation to the United States. How- 
ever, you should be careful not to load the vessel beyond the 
point of safety but this is a matter entirely within your discre- 
tion and not within that of the master. 

The Director of the Consular Service (Carr) to the Consul General at 
Lisbon (Hollis), Sept. 14, 1921, MS. Department of State, file 196.71/485. 

In reply to a report from the American Consul that he bad been unable 
to return an insane American seaman by reason of the refusal of masters 
of American vessels to transport him, the Department of State referred to 
section 276 of the Consular Regulations providing that the masters of ves- 
sels “wiU also not be required to take an insane seaman, unless harmlessly so 
or in the custody of a keeper”; and expressed the opinion that “if a keeper 
is provided, the masters of American vessels who refuse to accept Fillyppu 
for transportation to the United States upon your formal request thereby 
render themselves liable to the i)enalty referred to in paragraph 277 of the 
Consular Regulations [46 U.S.C. §679] unless they can show that his trans- 
Itortatlon, taking into consideration his condition and the size and character 
of the vessel, would be likely to cause serious injury or inconvenience to the 
vessel, its crew or the passengers thereon”. The Department said that, 
while it "considers that you are in the best position to make a decision in 
regard to the transportation of the above named seaman, it desires to remind 
you that charges for relief in consular accounts may be suspended when 
they cover periods exceeding three months ... (C.E. 284)”. The Assist- 
ant Secretary of State (Carr) to the Consul General at Valparaiso (Deich- 
man), Sept. 18, 1926, MS. Department of State, file 196.7/2294. The Comp- 
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troller of the Treasury, in a decision of Nov. 5, 1920, authorized payment for 
the services of an attendant where necessary. XXVII Comp. Dec. 412. 

An American Consul reported to the Department of State in 191T thnt, in 
connection with returning an injured American seaman to the United States 
on an American vessel, he had requested the ship’s surgeon to attend the 
seaman. The Consul recommended that the surgeon be reimbursed for the 
special services rendered. The Department stated that — 

“when this seaman was placed on board the ‘Monterey’ to be returned to 
the United States for a specific price, that vessel should bear all the expenses 
for the return of this seaman for the agreed price. 

“A seaman when placed on board an American vessel for return to this 
country is, immediately upon his acceptance by the Captain, considered a 
seaman of that vessel, and is entitled to such medical aid as he may require 
during the voyage, at the expense of the ship. In tills connection your 
attention is Invited to paragraph No. 238 of the Consular Begulations.” 

The Consul at Nassau (Doty) to the Secretary of State (Lansing), no. 
181, Jan. 26, 1917, and the Director of the Consular Service (Carr) to Mr. 
Doty, no. 77, Feb. 5, 1917, MS. Department of State, file 196.7/502. 

In reply to an inquiry concerning the return of destitute seamen 
under section 4578 of the Eevised Statutes (46 U.S.C. §679), tiie 
Department of State said : 

Under date of November 13, 1922, tlie Assistant Attorney 
General advised the General Counsel of the Shipping Board 
that Section 4578 of the Eevised Statutes applies to vess^s whose 
true port of destination is an ximerican port notwithstanding 
the fact that it might touch or call at intermediate foreign ports, 
but that this section does not apply to a vessel whose true port 
of destination is a foreign one, although it intends ultimately 
to return to the United States. Under these conditions it ap- 
pears that consular officers have full authority to request masters 
of vessels proceeding to the United States whether direct or 
via foreign ports to transport destitute American seamen. You 
should of course, endeavor to arrange for the transportation of 
such seamen by vessels sailing direct if practicable. 

The Consul General at Shanghai (Cunningham) to the Secretary of 
State (Hughes), no. 1138, Nov. 17, 1922, and the Director of the Consular 
Service (Carr) to Mr. Cunningham, Dec. 23, 1922, MS. Department of 
State, file 196.7/1923. 

“Inasmuch as Paragraph 283 of the Consular Begulations provides that 
consular ofiScers may contract with the masters of foreign vessels at rea- 
sonable rates for the transportation of destitute seamen .when opportuni- 
ties by American vessels do not offer, you are informed that you should 
not send destitute seamen to the United States by foreign vessels when 
there are American vessels available, even though you may be required 
to pay a considerably higher rate (within the maximum provided by 
law) for such transportation on the American vessel.’’ The Director of 
the Consular Service (Carr) to the Consul General at Buenos Aires 
(Bobertson), Mar. 29, 1922, MS. Department of State, file 196.71/619. 
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. . . The master . . . was within his rights in refusing lo 
accept the seamen unless the transportation certificate provided 
for the amount allowed by law [see 46 U.S.C. §679]. The Depart- 
ment of course would be pleased if consular officers could arrange 
for the transportation of destitute seamen at rates less than that 
allowed by law but no complaint can be made against the masters 
of vessels for demanding the entire amount to which they are 
entitled. 

The Director of the Consular Service (Carr) to the Consul at Iquique, 
Chile, May 10, 1921, MS. Department of State, file 196.7/133S. To similar 
effect, see Mr. Carr to the consul at Concepcifra, Chile (McDonough), Apr. 
19, 1921, ibid. 196.71/448. 

In a decision of May 1, 1924 concerning the amount to bo paid for the 
transportation of destitute seamen lo the United Slates under a statute 
stipulating a rate “not in excess of the lowest passenger rate and not in 
excess of 2 cents per mile”, 46 U.S.C. §679, it was said : 

“The ‘lowest passenger rate’ may reasonably be construed to mean the 
lowest rate for the general class of passengers without regard to race or 
nationality. Accordingly, a steamship compan.v which maintains a special 
minimum passenger rate, or steerage rate, for persi^ns of a particular 
race or nationality, less than the minimum rate for the genoriil class of 
passengers. Is not required to transport a destitute American seaman, 
not of the particular race or nationality, at tlie special rate, but is 
entitled to the amount agreed upon not in excess of the lowest passenger 
rate for the general class of passengers and not in excess of 2 cents per 
mile.” 3 Comp. Gen. 819, 820. 


Destination In reply to an inquiry from an American Consul as to whether 
he could send a foreigner, who was a destitute American seaman, 
to his own country, the Department of State said that “Transporta- 
tion to the United States is the only transportation which can be 
given a destitute American seaman.” 

The Director of the Consular Service (Carr) to the Consul at Cardiff 
(Lathrop), no. 140, June 26, 1917, MS. Department of State, file 196.7/560. 
To the same effect, see 5 Comp. Gen. 180. 

Title 46 of the United States Code, § 593, provides that shipwrecked 
seamen shall be “transported to port of shipment as provided in sections 
678, 679, and 681”. As to whether under this section transportation to 
the United States, rather than to the port of shipment, in the case of 
a shipwrecked seaman who had shipped in a foreign iwrt, was authorized, 
the Comptroller of the Treasury in Mar. 1921 said that — 

"while the provision now under consideration does not give to a ship- 
wrecked American seaman who had shipped in a foreign port a vested 
right to transportation at Government expense to a port in the United 
States, yet, if he Is wiiling to accept such transportation in lieu of trans- 
portation to the port of shipment and the consular officer deems it in the 
Interest of the United States, transportation may be furnished to the 
United States instead of to the port of shipment in such cases.” XXVII 
Comp. Dee. 838, 839. The opinion was affirmed by the Comptroller General 
on Aug. 13, 1928. The Comptroller General (McCarl) to the Secretary 
. of State (Kellogg), Aug. 13, 1928, no. A-23848, MS. Department of State, 
file 196.71/1008. 
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PROBLEMS PECULIAR TO VARIOUS CLASSES OF SEAMEN 
DESTITUTE SEAMEN 

§457 

The Comptroller General of the United States has distinguished 
between the relief of seamen provided for under section 4577 of the 
Revised Statutes and that under section 4581 of the Revised Statutes, 
as follows : 

Authority for relief of destitute American seamen abroad ap- 
plicable to this case is found in section 4577, Revised Statutes 
[46 U.S.C. § 678, ante, p. 912] , whidi makes it the duty of consular 
officers to provide, at the expense of the United States, for sub- 
sistence and return to the United States of American seamen 
found destitute within their districts. Relief under this statute 
is not conditional upon discharge of the seamen but upon destitu- 
tion, and if destitution of the seamen be clearly established it is 
equally as applicable before discharge as after. Relief under 
this statute must not be confused with relief under section 4581, 
Revised Statutes, as amended [46 U.S.C. §683, fast, p. 935], 
for seamen discharged before a consul on account of injury or 
illness incapacitating them for service, which relief is conditional 
upon discharge and is available to the seaman regardless of his 
financial status ... 2 Comp. Gen., 438. 

2 Comp. Gen. 475, 476 (Feb. 3, 1923). 

“The same laws and regulations are applicable to seamen on the great 
lakes as elsewhere. Destitute American seamen are always entitled to 
relief and transportation to the United St.ates.” The Director of the Con- 
sular Service (Carr) to the Consul at Fort William, Ontario (Starrett), 
no. 57, Apr. 29, 1916, MS. Department of State, file 196.7/393. 

“The only se.amcn prohibited by regulation from being declared desti- 
tute are those who have ‘arrears of wages or extra wages, or those who 
are earning their own living.’ Paragraph 262, Consular Regulations [see 
Consular Reg. U. S. sec. 262 (Feb. 1935) ; Ex. Or. Jan. 8, 1935]. 

“This provision of the regulation was not Intended to include seamen 
who have arrears of wages in expectancy, the receipt of which is con- 
ditional upon the happening of something in the future. ... In this 
case the 'chose in action’ or share in the libel suit held by the men was 
of no value to prevent distress and possible starvation. It is believed 
the consul was justified in determining the men to be destitute after 
discharge.” 2 Comp. Gen. 475, 476 (Feb. 3, 1923). 

American seamen serving sentences in foreign prisons, or in jail await- 
ing trial, cannot be considered destitute since it is the duty of the local 
authorities to furnish them with the necessary subsistence. Similarly 
an injured seaman who has exhausted his funds in furnishing bail can- 
not be considered destitute, as by going to Jail he could have the bail 
released. As to such a case the Comptroller of the Treasury said that 
“It is not shown that a return to jail would endanger the man's life or 
that it would probably permanently impair his health.” He also held 
that there was nothing in the circumstance that they had been in jail 
to deprive destitute American seamen of their right to relief subse- 
quent to their release. The Comptroller of the Treasury (Warwick) to 
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decision 


the Secretary of State (Polk), Feb. 19, 1920, MS. Department of State, 
file 196.7/987; XXVI Comp. Dec. 674; Consular Reg. U.S. sec. 202, n. 2, 
Feb. 1935. 

“266. Effect of Aeseition upon right to relief. An American citizen 
serving as seaman on an American vessel is entitled to relief if destitute 
in a foreign port, notwithstanding he may have deserted without cause 
or may come upon the consular office otherwise irregularly. An alien 
under like circumstances Is not entitled to relief. (See also sec. 250.) 

“When relief is applied for by a deserter, it is the duty of the consular 
officer to ascertain clearly and satisfactorily, before granting it, that he 
Is Justly entitled to it, but, in all such cases, care should be taken that 
the provisions for the relief of destitute seamen should not be allowed 
to operate as an incitement to desertion. Consular officers should exer- 
cise great care in examining and weighing the merits of each case. In 
order that abuses may not occur. 


“267. Relief generally without reference to fault of seamen. Consular 
officers are authorized and directed to relieve the necessities of destitute 
American seamen, subject to the exception of the foregoing section, with- 
out reference to the fault or misfortune by which they become destitute, 
except that relief must not be so administered as to incite desertion. 
(See. 305.)— UO. Jan. 8, 198.5" 

Consular Reg. U. S. secs. 266, 267, Feb. 1935. 

The question of fact whether a seaman is or is not destitute 
within the meaning of R.S. 4577 {46 U.S.C. §678) is one to be 
determined in the first instance by the consular officer to whom 
the seaman applies for relief, and the consular officer’s decision, 
in the absence of contrary facts, would be sufficient . — S Comp. 
Gen. 317. 

Consular Reg. U.S. sec. 262, n. 1, Feb. 1935. 

See also the Assistant Secretary of State (Carr) to the Consul in 
charge at Callao-Lima (Makinson), May 29, 1928, MS. Department of 
State, file 196.7/2421. 

The earlier position of the Comptroller of the Treasury is indicated by 
the foUowing statements : 

“the question of fact whether an American seaman is or is not destitute 
within the meaning of section 4577 is one to be determined by the consular 
officer to whom he applies for relief, and his decision will, ip the absence 
of fraud, be conclusive.” XIV Comp. Dec. 867, 870 (June 11, 1908) . See also 
3 Comp. Dec. 40 (1896). 

“The question whether an American seaman in any given case- is in 
such a destitute condition as to entitle him to the relief and protection 
which the State Department is authorized to furnish is one for admin- 
istrative determination; and in the absence of fraud or gross mistake, 
neither of which is to be presumed, such determination wili not be ques- 
tioned by the accounting officers of the Treasury.” The Comptroller of 
the Treasury (Warwick) to the Secretary of State (Hughes), Apr. 4, 1921, 
MS. Department of State, file 196.7/1399. To the same effect, see Mr. 
Hughes to the Consul at Habana (Hurst), telegram of May 7, 1921, ibitf. 
196.7/1340. 
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With reference to a report from an American Consul General, Inquiring 
whether he could relieve a seaman who, although ill and incapacitated, had 
been discharged by a vice consul “by mutual consent”, the Comptroller of the 
Treasury held that the seaman could be relieved under section 4581 of the 
Revised Statutes (46 U.S.C. § 683) making provision for seamen discharged 
on account of illness or injury, stating in part : 

“It was said by the Circuit Court, District of Oregon, In Raferty 
[Raftery] v. The T. P. Oakes (36 Fed., 442, 448) : 

“ ‘The certificate of the consul is prinia facie evidence of the Justice of the 
discharge. And although this court may in this suit go behind it, and, on a 
proper case determine otherwise, yet the proof must be sufficient to overcome 
the prime facie case.’ 

“The proof in this case furnished by the consular officer himself is quite 
sufficient to show that the discharge was actually on account of an injury 
Incapacitating the seaman for service. This conclusion from the facts is 
irresistible.” 

The ComiJtroller of the Treasury (Warwick) to the Seei'etary of State 
(Lansing), Apr. 27, 1916, MS. Department of State, file 196.7/304. 

Decisions of Comptroller General hold that liability of United 
States for necessary relief and transportation of American seamen 
depends upon a condition of distress or destitution and that it is 
Consul’s duty, notwithstanding primary liability of master or 
owner, to see that necessary relief is not delayed unreasonably. 

Secretary Hull to Consul Byington, telegram of Sept. 1, 1937, MB. 
Department of State, file 196.6/1243. 

In the case of a seaman who was not discharged but who was left behind 
in a foreign port on account of disability, the owners of the vessel paid for 
bis maintenance and hospitalization for some time and then discontinued 
doing so. The consul thereafter found him to be destitute and afforded him 
relief. The Comptroller of the Treasury, reviewing the case, said : 

“While the liability of the ship to pay these hospital expenses, in the 
absence of the Injured seaman's having been discharged by the consul, 
seems clear, still I do not think the consul, upon the ship owners' refusal 
to furnish maintenance and proper treatment to this American seaman, 
exceeded his authority or duty in furnishing such maintenance and treat- 
ment where he was satisfied that the seaman was destitute and sick." 
XVII Comp. Dec. 289. See also the Director of the Consular Service 
(Carr) to the Consul General at Halifax (Ragsdale), no. 64, June 7, 
1911, MS. Department of State, file 196.7/103; the Chief of the Con- 
sular Bureau (Hengstler) to the Consul in charge at Hamburg (Huddle), 
Mar. 4, 1922, ibid. 196.7/1790. 

In cases where a seaman comes before the Consul and is deemed 
to be a straggler and not a deserter and where the owners have 
refused to repatriate the seaman, the consular officer is war- 
ranted, when finding such seaman in destitute circumstances, in 
arranging for his rmief and transportation to the United States. 
This IS clearly indicated in Section 267 of the regulations which 
authorize consular officers to relieve destitute seamen without 
reference to the fault or misfortune by which they became desti- 
tute. With regard to transportation of such seamen, consular 
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officers sliould note carefully the provisions of Section 277, and 
Section 282, note 1. The latter reference applies particularly 
to cases where transportation is obtained on a vessel of the same 
company as the vessel which left the seaman behind. 

The Assistant Secretary of State (Messersmith) to the Consul General 
at Casablanca (Goold), July 11, 1939, MS. Department of State, fll,} 
106.5/342. 

In a decision of June 7, 1924 the Comptroller General said: 

Desertion of an American seaman from the ship on which he 
is serving breaks the contract of employment or the provisions of 
the shipping articles which control the obligation of both 
parties. Accordingly, upon submission of satisfactory evidence 
that a seaman has deserted, the liability of the owners of the 
vessel on which the seaman last served to return him to the 
United States is terminated. 

3 Comp. Gen. 936, 937. 

Seamen duly reported and certified as deserters, whether 
American citizens or aliens, are regarded as having no further 
claim to relief or transportation from the owners of the vessel 
of last service (3 Comp. Gen., 936), but the repatriation of such 
seamen as workaways on vessels of the same company is de- 
sirable if such an arrangement is agreeable to the owners. (See 
in this connection Paragraphs 249 and 250 of the Consular 
Begulations) . 

On the contrary, however, a vessel is not relieved of its ob- 
ligation to subsist and repatriate “stragglers” who cannot be 
classified as deserters, whether American citizens or aliens. 
Such “stragglers” should therefore be shipped as workaways 
wherever practicable ; and should they appear before the de- 
parture or their vessel and be returned thereon, the validity of 
their disratement to workaways by the master of such vessel 
(because of the employment of substitutes) would be for the 
final determination of the Shipping Commissioner at the port 
of arrival in the United States. 

The Assistant Secretary of 'State (Carr) to the Consul at Hamburg 
(Smith), Mar. 29, 1930, MS Department of State, file 196 5/265. 

In 1923 an American vessel sailed from a foreign port leaving behind a 
seaman who had failed to return, and entry was made in the log certifying 
to his desertion. The American Consul was not notified by tlie captain of 
the desertion, due to lack of opportunity prior to sailing time. The Consul 
was later notified by an ofiSrial of the company owning the ^e'.‘.el. The 
company subsequently submitted a claim for tran<.poiting this .seaman to 
the United States as a destitute seaman on another of its vessels The 
Comptroller General in reviewing the claim said that “It has been held 
that desertion of a seaman actuaUy proven relieves the shipping company 
of liability to return him to the United States if found destitute abroad. 
3 Comp. Gen. 936.” After quoting sections 294, 3(X), and 301 of the Consular 
Begulations (Bi. Or, Sept. 6, 1922) , which deal with desertion, he concluded ; 
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“Accordingly, the two primary requirements to prove desertion are lacking 
In this case, viz, notice to the consular officer within 48 hours thereafter, and 
a cerllflcate of the consular officer made at the time showing the actual 
desertion of the seaman as defined by the Consular Regulations. It must 
be held, therefore, that the evidence adduced does not sufficiently establish 
the desertion, or that the shipping company has been otherwise relieved of 
liability to return the seaman to the United States.” 4 Comp. Gen. 390, 
391 (Oct. 20, 1924)'. To similar effect, see 8 Comp. Gen. 194 (Oct. 17, 1928). 

". . . When relief is granted to American seamen who have deserted, 
proof of the desertion, established in accordance with article XVII, par- 
ticularly sections 294 and 303, must be submitted to support all vouchers 
and claims for such relief.” Consular Keg. U.S., sec. 266, n. 1, Feb. 1935. 

“The question of fact as to whether a seaman has actually violated his 
contract with the operators of the vessel by desertion, is, prima facie, under 
the authority of the Consular Regulations, a matter for determination by 
the consular officer in whose jurisdiction the alleged desertion occurs. Par- 
ticular attention is directed to those provisions of the aforesaid Paragraph 
294 with respect to intent of the seaman to quit his vessel, which is 
made a requisite to a finding of desertion.” The Department of State to 
the Consul at Colombo, Ceylon (Eells), July 8, 1929, MS. Department of 
State, file 196.7/2504. For further material on the establishment of desertion, 
see ante, p. 906. 

ILL OH INJURED SEAMEN 

§458 

Under an Executive order of October 21, 1915, the Consular Regu- 
lations were amended to read as follows: 

238. . . . By the general maritime law, a seaman, when he 
receives any injury when in the service of the ship, or becomes 
sick during the voyage, and the sickness is not caused by his own 
fault, is entitled to be cured at the expense of the ship, but if 
the seaman is discharged on account of illness or injury, in- 
capacitating him for service, the expenses of his maintenance and 
return to the United States shall be paid from the fund for the 
maintenance and transportation of destitute American seamen, 
and provided, that at the discretion of the Secretary of Com- 
merce, and under such regulations as he may prescribe, if any 
seaman incapacitated by injury or illness is on board a vessel 
so situated that a prompt discharge requiring the personal ap- 
pearance of the master of the vessel before an American consul, 
or a consular agent is impracticable, such seaman may be sent 
to a consul or a consular agent, who shall care for him and defray 
the cost of his maintenance and transportation to the United 
States. — B.S, 4^81, ame'nded [Dec. 21, 1898] ; 30 Stat. Z., 759^ 
38 Stat. Z., 1185. [4C U.S.C. §683.] 

See Consular Reg. U.S., sec. 238, Feb. 1931. 

“. . . Such relief may be furnished an American seaman discharged by 
or before a consular officer on account of injury or illness incapacitating 
him for service regardless of whether said seaman may have funds of his 
own sufficient for his immediate needs; and the fact that the injury or 
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illness may have resulted from his own misconduct does not affect, the 
seaman’s right to such relief.” 2 Comp. Gen. 438, 439-440 (Jan. 16, 1923), 

In 1923 an American Consul inquired as to the relief to be ac- 
corded an American seaman who had been discharged because of an 
illness incurred through his own fault and had been afforded medical 
care, after which he was neither destitute nor incapacitated for 
service. The Department replied : 

- Inasmuch as Section 4581 of Eevised Statutes [46 U.S.C. §683] 
as amended provides that “if the seaman is discharged on account 
of injury or illness incapacitating him for service, the expenses 
of his maintenance and return to the United States shall be paid 
from the fund for the maintenance and transportation of desti- 
tute American seamen,” the Department believes that the statute 
is not complied with until the seaman is actually furnished 
transportation to the United States and that all necessary and 
reasonable expenses for maintenance in the interim between his 
discharge and return are properly payable from the appropria- 
tion for the relief of destitute seamen. 

The Consul at Marseille (Frost) to the Secretary of State (Hughes), 
no. 456, Dec. 4, 1922, and the Director of the Consular Service (Carr) to 
Mr. Frost, Jan. 12, 1923, MS. Department of State, file 196.7/1926. 

The inquiry of an American Consul as to whether the “maintenance” 
which be was required to provide to seamen discharged on account of 
Injury or illness, under section 4581 of the Revised Statutes (46 U.S.C. 
§ 683), Included burial expenses was referred by the Department of State 
to the Comptroller of the Treasury, who replied In the affirmative. The 
Comptroller of the Treasury (Tracewell) to the Secretary of State 
(Knox), Nov. 29, 1912, MS. Department of State, file 196.7/148. 

In the case of an American seaman whose medical treatment was 
authorized by an American Consul and who immediately returned 
to duty, neither the seaman nor the master having funds, the Comp- 
troller General in 1937 ruled that, since the seaman was not found 
destitute in the consular district nor was he discharged on account 
of the injury, there was no authority of law for the payment of this 
expense from public funds. 

The Consul at Yarmouth, Nova Scotia (Jakes), to the Secretary of 
State (Hull), no. 395, Nov. 10, 1936, MS. Department of State, file 
196.7/2773 ; the Acting Comptroller General (Elliott) to Mr. Hull, no. A-83584, 
Mur. 12, 1937, Hid. 196.7/2788. 

In 1908 an American seaman was taken to a hospital in Habana 
by the master of the vessel for medical treatment and, on account of 
his illness, was discharged from the vessel and his wages turned over 
to the Consul General. The inquiry of the Consul General as to 
whether the Government was responsible for the hospital expenses. 
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under the act of December 21, 1898 (see ante, p. 935), was referred to 
the Comptroller of the Treasury, who ruled, in part, as follows : 

It is well settled that the vessel and her owners are liable, in 
case a seaman falls sick or is wounded in the service of the ship, 
to the extent of his maintenance and cure. (The Osceola, 189 
U.S., 158, 175 ; the Iroquois, 194 U.S., 240.) 

In the case of the Osceola, supra, the court said (p. 176) : 

“Upon a full review, however, of English and American au- 
thorities upon these questions, we think the law may be considered 
as settled upon the following propositions : 

“1. That the vessel and her owners are liable, in case a seaman 
falls sick or is wounded, in the service of the ship, to the extent 
of his maintenance and cure, and to his wages, at least so long 
as the voyage is continued.” 

■ ••••■• 

In the case of the Iroquois, supra, the court said (p. 241) .* 

“The duty to provide proper medical treatment and attendance 
for seamen falling ill or suffering injury in the service of the 
ship has been imposed upon the ship owners by all maritime 
nations. It appears in the earliest codes of continental Europe 
and was expressly recognized by this court in the recent case of 
the Osceola, 189 tT.S., 159.” 

The liability for maintenance and cure for injury or sickness 
incurred in the service extends beyond the discharge. (The 
W. L. White, 25 Fed. Kep., 503 ; McCarron v. Dominion Atlantic 
Ry. Go., 134 Fed. Rep., 762; the Troy, 121 Fed. Rep., 901, 906; 
the Eva B. Hall, 114 Fed. Rep., 755.) 

There are numerous cases in which the vessel has been hdd 
liable for damages resulting from the failure to perform its duty 
to effect a cure of a seaman becoming injured or sick in its 
service. {Whitney v. Olsen, 108 Fed. Rep., 292 ; the Eva B. HcXl, 
114 Fed. Rep., 755; the Troy, 121 Fed. Rep., 901; the Troop, 128 
Fed. Rep., 856 ; the Iroquois, 194 U.S., 240.) 

The word “maintenance” is broad and comprehensive and 
might be held to include hospital charges and medical treat- 
ment, but there is nothing in the act or the connection in which 
it is used to indicate that it was the intention of Congress to 
absolve the ship from its duty under maritime law to furnish 
maintenance and cure to a seaman becoming injured or ill in its 
service, and cast that duty upon the Government in case the 
seaman was discharged before a consul. 

The act of December 21, 1898, should not, in my opinion, be 
construed as making such a discharge the equivalent of the 
performance of this duty and as shifting the burden of such 
duty on the Government. 

■ •••••• 

I am of the opinion, therefore, that the vessel and its owners 
are, notwithstanding the act of December 21, 1898, swpra, still 
primarily liable for such expenses as are necessary to provide 
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maintenance and cure to a seaman falling sick or injured in its 
service. 

XIV Comp. Dec. 570. 572-673, 575-576. 

A similar ruling 'was made by the Comptroller in a decision of Nov. 
SO, 1908 wherein it 'was said : 

“A discharge on account of sickness or injury under the act of December 
21, 1898 (30 Stat, 759), does not relieve tlie vessel from its liability for 
the maintenance and cure of a seaman falling sick or injured in its 
service. (14 Comp. Dee., 570, 573, and cases cited therein.)’’ XV Comp. 
Dec. 348, 353-354. 

In a ease arising in 1910 wherein the consul discharged a seaman and 
sent him to a hospital, the Comptroller held that the expenses were prop- 
erly payable from the fund for maintenance and transportation of Ameri- 
can seamen under section 4581 of the Revised Statutes (46 U.S.C. §683) 
and said that “Wlierciii the two decisions [XIV Comp Dec. 570 and XV 
Comp. Dec. 348] differ from the principles announced in this decision, if 
they do differ, [they] are overruled ” XVI Comp Dee. 537. 

In the case of Oscar Frederickson, an American seaman ^^ho was 
left behind at Tahiti by the American brig Geneva on account of 
injuries incurred in the service of tlie vessel, the Attorney General 
of the United States, in an opinion of May 2. 1911. held that, in the 
absence of evidence that the seaman had been guilty of misconduct 
or that his injury was the result of his gross negligence, ‘‘the presump- 
tion is that the application of the master for his discharge was cor- 
rectly refused by the consul”. It was added : 

This being true, the owners of the vessel weie liable, not only 
^or the seaman’s wages up to the termination of the voyage, but 
also for all expenses incident to medical care, nursing, and attend- 
ance necessary to a recovery from the injury. This does not mean 
that the expenses sliall be borne until a complete cure is effected, 
as such recovery may be impossible; but it docs mean that this 
liability exists until the condition of the seaman is such that he 
can be properly discharged from medical attention. 

The Attorney General said in conclusion : 

As the medical and transportation expenses here in question 
have all been settled out of funds belonging to the United States, 
and as they were paid to relieve a distressed seaman, and after 
notice had been given to the Matthew Turner Co. that they were 
primarily liable for same and demand made for payment, it is my 
opinion that said company may be held liable therefor. 

This conclusion is, of course, based on the assumption that there 
was no legitimate reason for the consul to discharge Frederickson 
at the instance of the master of the vessel. 

29 op. Att. Gen. (1913) 64, 56-67, 58. 

“The master of a vessel is always entitled to have a seaman discharged, 
who is taken sick while in the service of the vessel and is incapacitated for 
service. 
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“If you decide that the case comes within the provision of paragraph 238, 
of the Consular Eegulatious, as amended, you will discharge the seaman, 
dating the discharge as of the day when the master made the request for 
his discharge, and you will assume the expenses necessarily incurred after 
that date for the care and transportation of the seaman to the United States.” 

The Director of the Consular Service (Carr) to tlie Vice Consul at Santiago 
de Cuba (Herron), no. 149, Sept. 14, 1917, MS. Department of State, file 
196.4/158. 

“. . . your attention is directed to paragraph 254 of the Consular Regula- 
tions, which provides that if an American seaman is discharged for illness 
or injury incapacitating him for service, the expenses of his maintenance, 
including medical treatment, and repatriation sliall be paid from the fund 
for the maintenance and transportation of destitute seamen. If the sea- 
man was not discharged, but was placed in a hospital by the master or 
agents of the vessel and later discharged, the Comptroller has decided that 
the Government should pay the expenses incurred by him after the time 
of such discharge.” 

The Consul General at Auckland, New Zealand (Winslow), to the Sec- 
retary of State (Lansing), no. 533, Nov. 13, 1918, and the Director of the 
Consular Service (Carr) to Mr. Winslow, no. 238, Feb. 5, 1910, MS. De- 
partment of State, file 196.7/719. To similar effect, see Mr. Carr to the 
Consul at Palma, Spain (Goodler), no. 44, Feb. 18, 1920, ibid. 196.7/982; 
Mr. Carr to the Consul General at Guayaquil (Godlng), July 7, 1920, ibid. 
196.4/372; the Consulate General at Hong Kong to Secretary Colby, no. 
1002, Nov. 8, 1920, and the Clilef of the Consular Bureau (Hengstler) to 
the Consul General at Hong Kong (Gale), Dec. 24, 1920, ibid. 196.7/1219; 
Mr. Carr to the Consul General at London (Skinner), Mar. 24, 1021, ibid. 
106.7/1292; the Secretary of State (Hughes) to the Consul at Rotterdam 
(Hopper), telegram of June 24, 1021, ibid. 190.7/1386; Mr. Carr to the 
Consul at Port Limfm, Costa Rica (McMillan), Dec. 2, 1021, ibid. 196.7/1632; 
Mr. Hengstler to the Consul in cliarge at Hamburg (Huddie), Mar. 4, 

1922, ibid. 190.7/1790; Mr. Carr to Mr. Huddle, May 27, 1922, ibid. 
196.7/1841. 

The Comptroller General helrl on January 16, 1923 that if a seaman 
becomes ill or is injured while a member of a crew of a vessel and is 
placed in a hospital by the master of the vessel and is later discharged 
by the Consul for illness or injury, “The consular officer would not be 
authorized to pay from United States funds any part of the hospital 
bill in the case presented . . . See 14 Comp. Dec., 570 ; 15 id., 348.” 

2 Comp. Gen. 438, 440, 571. To similar effect, see the Comptroller Gen- 
eral (McCarl) to tlie Secretary of State (Hughes), no. AD7891, Sept. 28, 

1923, MS. Department of State, file 196.7 Kahn, Kuzzle. 

After repeating the above rule in a decision of October 8, 1923, the 
^Comptroller General added that — 

the consular officer is authorized to use the appropriation in 
question to pay the expenses of maintenance of the seaman after 
discharge from the hospital and pending the completion of ar- 
rangements for his return to the United States unless such ex- 

!».‘i74(l7 () — 31 — voi,. IV no 
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penses have been paid or assumed by the master or some other 
officer or agent of the vessel. 

Mr. McCarl to Mr. Hughes, no. AD7893, Oct. 8, 1923, MS. Department of 
State, file 196.7/2039. 

The Department of State Instructed a consul In 1923 with reference to 
the above decision of Jan. 16, 1023 ; 

“The foregoing decision was rendered with the understanding that the 
seaman continued to remain in the hospital after being discharged from 
the service of the vessel and that the hospital charges would cover care and 
treatment after discharge as well as prior thereto. 

“It will be understood of course that If a seaman Is discharged by a 
consular officer on account of illness or injury and is placed in a hos- 
pital by the Consul, the expenses devolve upon the Government and are 
to be defrayed from the fund for the relief of destitute American seamen." 

The Director of the Consular Service (Carr) to the Consul at Marti- 
nique, Pr. W. I. (WaUaee), July 31, 1923, MS. Department of State, file 
196.7/2023. 

In a decision of September 3, 1924 the Comptroller General said : 

It has been uniformly held that . , . [Revised Statutes, 
sec. 4581 (46 U.S.C. §683) ] does not shift the burden of provid- 
ing for the maintenance and transportation of such injured or 
ill seamen from the steamship owners to the Government and 
that the primary responsibility for such maintenance and trans- 
portation is upon the owners of the vessel upon which such in- 
jury or illness was incurred. 

4 Comp. Gen. 252, 253. 

■ In a decision of February 12, 1926 the Comptroller General held 
that an American consular officer, before discharging a seaman who 
had become ill or disabled tlirough no fault of his own while in the 
service of an American vessel, should require the vessel or its agents 
to assume the expenses of the seaman’s hospitalization; also that 
whether the seaman is discharged or not he “should be placed in a 
hospital at the expense of the United States only when it is shown 
that it is impossible for the consular officer to compel the vessel to 
assume liability for the hospitalization”. 

5 Comp. Gen. 623, 625. Consular functions as to discharge of seamen 
are discussed further, ante §448. 

In the last-mentioned decision of the Comptroller General it was 
said; 


Where it is impossible to repatriate a discharged disabled sea- 
man ly his own vessel or by a vessel of the same company, the 
cost of transportation by another steamship line as well as the 
necessary expenses of maintenance while awaiting transportation 
to the United States is payable from the funds appropriated for 



DUTIES WITH RESPECT TO SEAMEN 


941 


the relief and protection of American seamen. 4 Comp. Gten. 
252. 

5 Comp. Gen. 814, 815. 

It has been held repeatedly that the primary duty, responsi- 
bility, and liability with respect to the care, maintenance, and 
transportation of an American seaman who has been discharged 
before a consular officer because of injury or disability incapaci- 
tating him for duty, is that of the diipowners or operators of 
the vessel upon which the seaman last served, and that the prac- 
tical effect of the discharge of the seaman in such cases is to re- 
lieve the owners or operators of the vessel of the liability for 
future wages only and does not shift the responsibility for the 
care, maintenance, and transportation to the United States. 
Where, therefore, American seamen who become ill or are injured 
while members of the crew of a vessel are placed in a hospital 
by the master of the vessel, either before or after discharge, the 
expense of their treatment is not payable from public funds. 
2 Comp. Gen. 438; id. 571; 4 id. 247 ; 5 id. 623 [7 Comp. Gen. 3]. 

5 Comp. Gen. 814, 815. 

On October 29, 1927 the Department of State requested a ruling 
of the Comptroller General as to the accuracy of the following 
statements : 

It is understood that the intent of Congress in enacting K.S. 
4581 was to assure the proper care and repatriation of seamen 
discharged in foreign ports for illness or injury, and that a con- 
sular officer is authorized to extend relief from Government 
funds under the following circumstances, notwithstanding there 
is a primary liability on the part of the vessel therefor : 

(1) When a seaman is in critical condition from illness or 
injury and any delay in his treatment on shore seriously en- 
dangers his life or permanent disability, a consular officer may, if 
the vessel and its owners refuse to make suitable arrangements, 
cause the seaman to be given necessary treatment from the fund 
for the relief and protection of seamen. The consular officer 
should offer satisfactory proof that such an emergency existed 
and should report the facts to the department in order to permit 
the Government to seek reimbursement from the vessel if con- 
sidered expedient (29 Op. Atty. Gen. 54) ; 

(2) Consular officers should likewise obtain prompt treatment 
for seamen under the conditions outlined in (1) where the vessel 
is unable to do so; (a) because it is without funds; (&) because 
local authorities will not permit the seamen landed, or local hos- 
pitals and physicians will not undei-take the treatment, unless 
the consular officers assume responsibility therefor. 

In his reply of December 2, 1927 the Comptroller General said 
that, assuming that the questions related “solely to the question of fur- 
nishing maintenance or medical and hospital treatment, they would 
appear to be in accord with the decisions of this office”, and tliat “It is. 
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of course, the duty of the consul to see that relief is promptly 
furnished sick or injured or destitute seamen, and the furnishing of 
such relief should not be delayed unreasonably nor for such time 
as might endanger the life or result in additional suffering on the 
part of the seamen.” 

7 Comp. Gen. 303, 364. 

A convention regarding liabiiity (sick and injured seamen) was con- 
cluded by members of the International Labor Organization on Oct. 24, 
1936. It was proclaimed by the President of the United States on Sept. 
29, 1939. Treaty Series 951. See H.R. 1328, 76th Cong., 1st sess. 

TnuBag or In reply to an inquiry as to whether relief should be withheld 
from American seamen when discharged for injury or illness con- 
matfs^fault traded through their own fault, the Department of State, in January 
1920, replied in the negative, adding that “the cause of discharge 
must be injury or illness, and the injury or illness shall not be 
contracted after discharge”. 

The Consul at Bordeaux (Jaeckel) to the Secretary of Stale (Lansing), 
no. 56, Dec. 20, 1919, and the Director of the Consular Service (Carr) to 
Mr. Jaeckel, no. 55, Jan. 26, 1920, MS. Department of State, file 196.7/959. 

The District Court of the United States for the Eastern District 
of Virginia, in 1920, approved the action of the master of an Ameri- 
can vessel in deducting from the wages of an alien shipped in a 
foreign port the amount paid by the vessel, as required by the laws 
of the Uuited States, for the cure of a disease contracted through 
the seaman’s own fault. The court said : 

There is nothing better settled, perhaps, in the maritime law, 
than that seamen are entitled to payment of wages lawfully 
due them, together with a reasonable allowance for their main- 
tenance and .cure, if taken ill Avhile in the .ship’s service, or within 
a reasonable time thereafter, arising from causes incident to 
their employment; but the right to cure does not include lia- 
bility for disease arising from their own vices or gross acts of 
indiscretion. Tliis vieiv is amply supported by the authorities. 
Chandler v. The Annie Buckman, 5 Fed. Cas. 449, No. 2,591a; 
' Pierce v. Patton, 19 Fed. Cas. 636, No. 11,145 ; The Mary San- 
ford (D.C.) 58 Fed. 926; the Bouker No. 2, 241 Fed. 831, 833, 
154 C.C.A. 533, and note; 35 Cyc. 1200, 1201, and cases cited; 
The Ellen Little (D.C.) 246 Fed. 151, and-cases cited — ^the last- 
named case bearing esjpecially upon the right to deduct from 
seamen’s wages on account of damages sustained by reason of 
failure faithfully to jjerform their duties.- 

The Alector, 263 Fed. 1007-1008 (E.D. Va., 1920). 

In the following cases tlie vessels were held not to be liable for main- 
tenance and cure, or for damages or wages to tlie end of the voyage. In 
cases of injuries not incurred in the service of the ship. Lortie v. Ameri- 
can Hawaiian 8.S. Co., 78 P. (2d) 819 (C.C.A. 9th, 1935) ; The 8.S. 
Berwindglen, Rawding v. Hooten, 88 F. (26) 125 (C. 0. A. 1st, 1937) ; Barlow 
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V. Pan Atlantic S.S. Corporation et al., 101 F. (2d) 697 (C.G.A. 2d, 1930) ; 
Collins V. Dollar S.S. Lines, Inc., Ltd., 23 F. Snpp. 395 (S.D.N.Y., 1938). 
See also The Quaker City, Chanibers v. United States, 1 F. Supp. 840 (E.D. 
Pa., 1931). As to the meaning of the phrase “in the service of the ship”, 
see Meyer v. Dollar S.S. Line, 49 F. (2d) 1002 (C.C.A. 9th, 1931) and 
Collins V. Dollar S.S. Lines, Inc., Ltd. {ante). 

In the case of a seaman who had become incapacitated througli his own 
fault and who had not been discharged, an American Consul reported that 
he had required the seaman to provide his own maintenance and cure 
until his funds were exl\au.stcd and had then furnished him relief as a 
destitute American seaman. Tlie Department approved this procedure 
and said “It is also evident that the ship can not be held liable for the 
cure of seamen who have acquired disease arising from their own vices 
or gross acts of indiscretion.” The Director of the Consular Service (Carr) 
to the Consul General at Slinnghai (Cunningham), Feb. 16, 1922, MS. 
Department of State, flic 196.7/1771. 

In view of the facts presented that ... an American sea- 
man was injured while a member of the crew . . . and was 
placed in the . . . hospital ... by [the] . , . master of 
that vessel, whether or not the injury was the result of the sea- 
man’s own fault, the vessel is primarily responsible for the cost 
of his hospital treatment, both before and for a reasonable time 
following the seaman’s discharge. 

4 Comp. Gen. 247, 248 (Sept. 2, 1924). 

In a case where a seaman was injured during n drunken brawl occurring 
on board a vessel and was hospitalized by the master prior to discharge 
before the Amei'ican Consul, the Comptroller General referred to the above 
decision and said : 

“There is nothing submitted in the present case to distinguish it from 
the principle laid down in that decision. Accordingly, you are advised 
that the hospital expenses . . . may not be paid by the Consul and 
charged to the fund for the Relief and Protection of American Seamen." 
The Comptroller General (McCarl) to the Secretary of State (Hughes), 
no. A-7570, Feb. 27, 1925, MS. Department of State, file 196.7/2198. 

It was held by the Comptroller General of the United States in a 
decision of Feb. 12, 1926 that where a seaman becomes ill or disabled, 
through his own fault, while in the service of an American vessel, the 
fact that he is at fault does not relieve the vessel upon which he serves 
of liability for his hospitalization, maintenance, and repatriation, and 'the 
Consul should not assume liability for these expenses. The Comptroller 
General also said : 

“. . . It has been held that where an American seaman is discharged 
on account of injuries received as a result of his own willful misconduct 
and disobedience of orders, or because of disease arising from his own 
vices or gross indiscretion, the ship is not liable for care and maintenance 
after discharge. The Alector, 263 Fed. Bep. 1007 ; 15 Comp. Dec. 740. 
But in such a case the consular officer sbotild nevertheless provide for 
the seaman’s return to the United States.” 5 Comp. Gen. 023, 626. 

On Oct. 29, 1927 the Department of State referred to the letter of Feb. 12, 
1926 (5 Comp. Gen. 623) from the Comptroller General Just referred to 
and inquired whether in making the distinction between the liability 
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of the ship for cure and maintenance after discharge and the return of the 
seamen to the United States “it is your view that incapacity caused by 
wilful misconduct and disobedience of orders, or disease arising from 
vices or gross indiscretion, will never relieve the vessel or owning com- 
pany of the obligation of repatriation, or if the obligation might in certain 
cases be terminated, as indicated in the following cases; 18 Fed. Rep. 
605; 111 E^d. Rep. 550; Fed. Cases No. 14057 (opinion of Justice Betts) ; 
Fed. Cases No. 10282’’. 

The Comptroller General replied that — 

“the court decisions cited by you did not pass upon the rights of the 
seamen therein Involved to be returned to the United States at the 
expense of the Government, but were confined to certain disputed claims 
asserted by the seamen against the masters or owners of the vessels. 
While authority is granted by statute for the return of seamen to the 
United States at Government expense under certain circumstances, such 
authority does not affect the primary duty, responsibility, and liability of 
the shipping company owning or operating the vessel on which the 
seamen last served to return the seamen to the United States. 3 Comp. 
Gen. 148; 4 Id. 118. See also section 295 of the United States Criminal 
Code, 35 Stat, 1146. Irrespective of the seamen's conduct or disobedience 
of orders there is a duty devolving on the shipping company to return 
to the United States a seaman then or previously in its employ. A 
reason for this is that the seamen are abroad as a result of their con- 
nection with the shipping company, which is a primary agency to prevent 
the seamen from becoming a public charge in a foreign country. Further* 
more, the vessel is benefited, indirectly at least, by the return of seamen 
to ports of the United States where their services are more readily 
available for reshipping on American vessels when needed." 7 Comp. 
Gen. 363, 364-365 (Dec. 2, 1927). 

In answer to a further inquiry from the Department as to this ruling 
the Comptroller General, on June 28, 1928, said that — 

“the fact that the seaman may be suffering from a venereal disease the 
result of his own vices or misconduct does not relieve the owners or opera- 
tors of the vessel on which he last served of their obligation to furnish 
such maintenance and hospitalization as may be necessary in connection 
with or incident to his return to a port of the United States." The Comp- 
troller General (McCarl) to the Secretary of State (Kellogg), June 28, 1928, 
MS. Department of State, file 196.7/2433. 

In reply to a consul’s inquiry concerning the effect of the case of The 
Alector upon the opinions of the Comptroller General relating to the relief 
of seamen, the Dex)artment of State in 1929 said that — 

“in the Department’s opinion, the decision referred to may not be con- 
sidered as relieving the vessel of its primary obligations under maritime 
law, and the statutes, as interpreted by the Comptroller General, in the 
matter of payment of wages to seamen upon consular discharge and pro- 
viding necessary relief and maintenance; but the decision cited is be- 
lieved to Justify consular officers, in computing the amount of wages due, 
to deduct expenses necessarily incurred for the treatment of illness or in- 
jury caused by wilful misconduct or gross indiscretions and vices.” The 
Assistant Secreta^ of State (Carr) to the Consul General at Hong Kong 
(Tredwell), Nov. 1, 1929, MS. Department of State, file 196.7/2493. 
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SHIPWRECKED SEAMEN 

§459 

Title 46 of the United States Code, § 593, provides that shipwrecked 
seamen shall be considered as destitute and shall be treated and trans- 
ported to port of shipment as provided in title 46 of the United States • 

Code, §§678, 679, and 681, relating to destitute American seamen. 

As soon as the owners of a wrecked vessel take up the burden 
of subsisting and transporting the members of the crew they cease 
to be destitute seamen on the hands of the consul and claimant 
may not be reimbursed from public funds for any part of the cost 
to it of the transportation and subsistence expenses of the crew 
of the steamship Pennsylvania to a port in the United States. 

3 Comp. Gen. 148, 150 (Sept. 17, 1923). See also 4 Comp. Gen. 542 (Dec. 

18, 1924). 

In a decision of February 15, 1929 the Comptroller General said : 

The liability of the United States for the necessary relief and comptroller 
transportation of shipwrecked seamen depends upon a condition Genial, 
of distress or destitution and no such condition can exist if the 1929 
owner or master of the vessel assiunes, or can be required to 
render, the necessary relief and transportation. 

The question whether it is necessary for a consular officer to 
endeavor to secure such relief at the expense of the owner or 
master before granting relief at Government expense, must be 
determined in each particular case, consideration being given to 
the duty of the consular officer, — ^notwithstanding the primary lia- 
bility on the part of the master of the vessel, — ^to see that the 
necessary relief is not delayed unreasonably nor for such time as 
might endanger the lives or result in additional suffering on the 
part of the seamen. 7 Comp. Gen. 363. 

The crew of an American vessel shipwrecked in Alaska in 1929 supreme 
having been returned to the United States by another vessel of the Court, 
same company, the company presented a claim to the United States- 
Treasury for reimbursement under the above provisions. The claim 
was disallowed by the Comptroller General who said that “The duty of. 
relieving and transporting the crew of shipwrecked vessels is primarily 
that of the owner or operator and ivhere this duty has been undertaken 
the appropriation for the ‘Belief and Protection of American Seamen’ 
is not available to reimburse the owner or operator for the expense 
incurred in performing such duty”. 

The company then brought suit in the Federal courts, and its posi- 
tion was sustained by the Supreme Court of the United States, which 
said ; 


The rejection of petitioner’s claim by the Comptroller General 
rests upon the supposed duty of the owner to transport to the 
home port the seamen of its own wrecked vessel. Diligent search 
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by counsel of the ancient learning of the admiralty has failed 
to disclose the existence of any such duty. At most, in the ab- 
sence of statutory command or of stipulations in the shipping ar- 
ticles providing otherwise, the rights of the seamen after ship- 
wreck, preventing the completion of the voyage, appear to have 
been limited to wages paj'ablc from freight earned on the voyage 
or to wages or salvage from the vessel they have helped save. 
It is unnecessary for us to consider to what extent these rights 
have survived the statutes regulating the duties of the owner 
toward the seamen or what bearing they may have on the duty 
of the owner to transport the seamen. For there is no finding 
and no evidence in the present case that the wrecked vessel had 
earned freight on her voy'age or had been salvaged either with 
or without the aid of her seamen. Under those statutes we 
think it plain that no duty is imposed on the owner to provide 
transportation for seamen of his own wrecked vessel and that 
the statutory undertaking of the government is not upon con- 
dition that destitute seamen shall be transported upon vessels 
other than those of the owner of the wrecked vessel. 

The Comptroller General (McCarl) to the Secretary of State (Kellogg), 
Feb. 15, 1929, MS. Department of State, file 196.7 Stimson ; Alaska Steam- 
ship Co. V. United, States, 290 U. S. 2o6, 262-263 (1933). For decisions 
in lower courts, see 60 F. (2d) 133 (W.D. Wash., 1932) ; 63 F. (2d) 
398 (O.C.A. 9th, 1933). See also American Scantio Line, Inc. v. United 
States, 5 F. Supp. 410 (S.D.N.Y., 1933). 

It was provided in th-' Appropriation Act of 1934 (48 Stat. 533) 
that no part of the appropriation for the relief of seamen should be 
paid to steamship-owners or -operators for transporting a destitute 
or shipwrecked seaman if the seaman’s last service was on a vessel 
of such owner or operator and was not terminated by desertion. 

In a decision of August 19, 1937 the Acting Comptroller General 
said that the proviso had not been included in subsequent appro- 
priations “and must, therefore, be held to be applicable only to ap- 
propriations then in existence and not to affect appropriations for 
fiscal years subsequent to 1936”. (To similar effect, see American 
Scantic Line, Inc. v. United States, 27 F. Supp. 271 [S.D.N.Y., 1938].) 
However, the Comptroller denied the claim under review in this 
decision, see ante p. 923. 

In a decision of July 14, 1938 the Acting Comptroller General 
said that — 

it must be presumed that the appropriations contained in said 
acts for the relief of destitute and shipwrecked seamen are avail- 
able for the payment of such obligations as consular officers are 
authorized by law to incur in connection with the furnishing of 
relief to destitute American seamen. And in determining what 
obligations the consular officers are thus authorized to incur the 
decision of the Supreme Court of the United States in Alaska 
Steamship Co. v. United States, 290 U.S. 256, is, of course, for 
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consideration. In such connection, however, there is for con- 
sideration, also, any statutes enacted subsequent to those consid- 
ered by the court in that case affecting the obligations of the 
owners of vessejs and any valid contracts, orders, or regulations 
affecting such obligations. 

13 Comp. Gen. 36&-370: the Acting Comptroller General (Elliott) to the 
Secretary of State (Hull), Aug. 19, 1937, MS. Department of State, file 
195.7 Bessemer City; Mr. Elliott to Mr. Hull, July 14, 1938, ibid. 195.7 
President Hoover/lOo. 

For a history of the development of maritime law on the Legal Status 
of Seamen (a review published by the Maritime Commission of Norway), 
see S. Doc. 552, 61st Cong., 2d sees. 
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Title 22 of the United States Code, section 99, provides : 

. . . General duty to account for fees. All fees, official or 
unofficial, received by any officer in the Consular Service for 
services rendered in connection w’ith the duties of his office or 
as a consular officer, including fees for notarial services, and 
fees for taking depositions, executing commissions or letters 
rogatory, settling estates, receiving or paying out moneys, caring 
for or disposing of property, shall be accounted for and paid 
into the Treasury of the United States, and the sole and only 
compensation of such officers shall be by salaries fixed by law; 
but this shall not apply to consular agents, who shall be paid 
by one-half of the fees received in their offices, up to a maximum 
sum of $1,000 in any one year, the other half being accounted 
for and paid into the Treasury of the United States. (Apr. 6, 
1906, c. 1366, §8, 34 Stat. 101; Feb. 6, 1915, c. 23, §§3, 6, 38 Stat. 
805, 806; May 24, 1924, c. 182, §11,43 Stat. 142.) 

As to fees of consular agents, see For. Ser. Reg. U.S. V-22, May 1939. 

Fees collected by consuls or Foreign Service oflicers are prescribed by 
the President pursuant to general authorization contained In title 22 of 
the United States Code, section 127. 

The schedule of fees for v-arious kinds of services Is set forth in the 
Tariff of United States Foreign Service Fees, For. Ser. Reg. U.S. V-15, 
Feb. 1939. 

In 1917 a firm of American attorneys informed the Department of 
State that it had been necessary to take certain depositions in London 
before the American Consul. Because of the necessities of the situa- 
tion it was agreed by stipulation between the attorneys that the wit- 
nesses would be sworn by the Consul at his office and that the testi- 
mony would then be taken at a solicitor’s office without the presence 
of a representative of the Consulate and the depositions then certified 
by the Consul and sent forward. The firm inquired whether the 
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Consul "Was correct in charging for this service the fee specified in 
the Tariff of Consular Fees for the taking of depositions, which was 
based upon the number of words in the record of testimony. The 
Department replied that it had been decided that the papers were 
affidavits and that the Consul had been instructed to charge the fees 
prescribed for affidavits and to return the balance. 

Jones, Hocker, Sullivan & Angert to Secretary Lansing, Sept. 28, 1917, 
MS. Department of State, file OSl.41/102; the Director of the Consular 
Service (Carr) to Jones, Hocker, SuUlvan & Angert, Feb. 28, 1918, and 
Mr. Carr to Consul General Skinner, no. 2406, Feb. 28, 1918, ibid. 081.41/114. 

In connection with the arrest of an Italian consular officer in Penn- 
sylvania on a charge of extortion in the matter of fees charged for 
consular services, the charge having later been dropped for lack of 
prosecution, the Department of State informed the Governor of Penn- 
sylvania that the Italian Government was the competent authority 
to pass upon the question and that if the local authorities considered 
the fees illegal they could have had recourse either to the appropriate 
Italian authorities in this country or to the Department of State, 
which would have brought the matter to the attention of the Italian 
Government. 

The Acting Secretary of State (Grew) to the Governor of Pennsylvania 
(Pinchot), Apr. 11, 1925, MS. Department of State, file 702.6511/531. 

In reply to a letter complaining that the Mexican Government had 
increased the fees charged by Mexican Consuls for certifying invoices, 
the Department of State said — 

you are advised that the schedule of consular fees prescribed by 
the Mexican authorities is considered to be a matter of domestic 
jurisdiction and it may be that the imposition of additional fees 
is warranted. Inasmuch as this new charge does not appear to 
be discriminatory against American exporters, an official request 
for its revocation is not deemed expedient. 

The Under Secretary of State (Phillips) to Eben Richards, June 21, 1922, 
MS. Department of State, file 612.(X)22/-. The Department of State has, on 
occasion, instructed its representatives in foreign countries to bring the 
attention of the authorities to the serious effect on trade occasioned by 
excessively high consular fees. The Secretary of State (Kellogg) to the 
Minister in Ecuador (Bading), telegram of Jan. 2, 1926, ibid. 622.1122/3; 
Mr. Kellogg to the Ambassador in Mexico (Sheffield), telegram 108, Apr. 
30, 1927, ibid. 612.0022/4. 

In November 1933 the American Minister in the Dominican Re- 
public informed the Department of State of a presidential decree 
making applicable in Dominican Consulates in the United States a 
surcharge of two dollars, in addition to other fees, for the certification 
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of a consular invoice of merchandise to bo shipped to the Dominican 
Kepublic. The Department replied : 

As the decree in question clearly indicates that this surcharge 
is to be applied only on consular invoices certified in the Domin- 
ican Consulates in the United States and therefore involves h 
discrimination against American exports to the Dominican Re- 
public in favor of exports from all other countries, the Depart- 
ment desires you informally to bring this matter to the attention 
of the Dominican Government with a view to having this 
discriminatory measure discontinued. 

The Secretary of Legation in the Dominican Kepublic (Brown) to the 
Secretary of State (Hull), no. 1265, Nov. 6, 1933, and the Acting Secretary of 
State (Sayre) to Minister Schoenfeld, no. 222, Dec. 21, 1933, MS. Department 
of State, file 639.1122/5. 




